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MEMOEANDA. 

1892.  May  25.  The  Right  Honourable  Sir  Charles  Parker  Butt, 
President  of  the  Probate,  Divorce  and  Admiralty  Division  of  the  Sigh 
Court  of  Justice,  died  at  Wiesbaden,  at  the  age  of  62. 

June  2.  Sir  Francis  Henry  Jeune,  one  of  the  Justices  of  the  High  Court 
of  Justice,  was  appointed  President  of  the  Probate,  Divorce  and  Admiralty 
Division  in  the  place  of  Sir  Charles  Parker  Butt,  and  John 
GoRELL  Barnes,  Q.C.,  was  appointed  one  of  the  Justices  of  the  High 
Court  of  Justice.  Sir  Francis  Henry  Jeune  was  afterwards  sworn 
of  the  Privy  Council. 

In  the  Vacation,  after  Easter  Sittings,  The  Right  Honourable  Sir 
Edward  Fry  resigned  his  office  as  one  of  the  Lords  Justices  of  Appeal. 

July  5.  Sir  Archibald  Levin  Smith,  one  of  the  Justices  of  the  High 
Court  of  Justice,  was  appointed  a  Lord  Justice  of  Appeal  in  the  place 
of  Sir  Edward  Fry  [having  been  previously  sworn  of  the  Privy 
Council]. 

July  14.  Gainsford  Bruce,  Esq.,  Q.C.,  tuas  appointed  one  of  the  Justices 
of  the  High  Court  of  Justice  in  the  place  of  Sir  Archibald  Levin 
Smith. 

Aug.  18.  The  Great  Seal  was  delivered  to  The  Right  Honourable 
Farrer,  Baron  Herschell,  and  he  toolc  the  oath  of  office  as  Lord 
Chancellor  of  Great  Britain. 

Aug.  20.  Sir  Charles  Russell,  Knt.,  Q.C,  ivas  appointed  Attorney- 
General  in  the  place  of  Sir  Richard  Everard  Webster,  Q.C.,  and 
John  Rigby,  Esq.,  Q.C.,was  appointed  Solicitor- General  in  the  place 
o/SiR  Edward  George  Clarke,  Q.C. 


ERRATUM. 
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[HOUSE  OF  LORDS.] 

JOHN  CHAELES  SALT  AND  SIE  HENEY) 

WHATLEY  TYLEE,  Kt.,  M.P.   ...  J  '  h.l.(E.) 

AND  1891 


THE  MAEQUESS  OF  NOETHAMPTON,  )  ^  Nov.  so. 

>  Eespondent.  — 

K.Gr.  j 


Mortgage — Policy  of  Insurance — Construction  of  Contract — Bight  to  Policy 
Money — Fetter  on  Redemption. 

Trustees  of  an  insurance  society  advanced  £10,000  to  C.  on  the  security 
of  a  reversionary  interest  to  which.  C.  was  entitled  contingently  on  his 
surviving  his  father.  As  part  of  the  loan  transaction  the  trustees  insured 
the  life  of  0.  against  that  of  his  father  for  £34,500  in  the  society  of  which 
they  were  trustees,  and  paid  the  premiums  till  C.'s  death.  0.  executed  a 
•  bond  charging  the  reversion  with  principal,  premiums,  and  interest  on 
principal  and  premiums.  By  written  agreements  the  interest  and  pre- 
miums were  to  accumulate  at  compound  interest  for  five  years.  The  agree- 
ments contained  special  clauses  providing  (inter  alia)  to  whom  the  policy 
in  certain  specified  events  should  belong,  and  declared  that  in  the  event  of 
C.  paying  the  whole  sum  due  before  the  death  of  his  father  the  trustees 
should  be  bound  to  assign  the  policy  to  0.,  and  that  if  C.  should  pre- 
decease his  father  without  having  paid  all  principal  moneys,  interest,  and 
costs  the  policy  should  belong  absolutely  to  the  trustees,  they  being 
bound  in  that  event  to  impute  to  the  debt  all  moneys  they  might  receive 
in  respect  of  the  policy.  C.  died  in  his  father's  lifetime,  having  never  paid 
anything : — 

Held,  Lord  Hannen  dissenting,  that  upon  the  true  construction  of  the 
documents  the  contract  was,  not  that  the  policy  should  be  effected  for  the 
A.  C.  1892.  3  B 
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H.  L.  (E.)         trustees'  protection  only  and  for  their  sole  benefit,  subject  to  an  option  for 
jggj  C.  to  make  it  his  own  in  the  event  of  his  paying  off  the  debt  in  his 

«^v^  lifetime,  but  that  the  policy  was  mortgaged  to  the  trustees  and  was  the 

Salt  property  of  0.  subject  to  the  charge ;  therefore  that  in  accordance  with 

Marqitess  of  equitable  doctrine  against  fettering  a  mortgagor's  right  of  redemption 

NoRTHAMP-         C.'s  representatives  were  entitled  to  the  policy  moneys  after  deducting  all 
TON.  sums  due  : — 

Heldj  by  Lord  Hannen,  that  upon  the  true  construction  of  the  documents 
the  transaction  was  not  intended  to  be  and  was  not  a  mortgage  of  the 
policy;  that  the  policy  never  belonged  to  C,  but  in  the  event  which 
happened  belonged  absolutely  to  the  trustees,  subject  to  the  obligation  to 
impute  to  the  debt  the  moneys  received. 

The  decision  of  the  Court  of  Appeal  (45  Ch.  D.  190)  affirmed. 

A.PPEAL  from  a  decision  of  the  Court  of  Appeal  reported  as 
Marquess  of  Northam^pton  v.  Follock  (1). 

The  appeal  arose  in  an  action  brought  by  the  Marquess  of 
Northampton  as  administrator  of  the  late  Earl  Compton  against 
Henry  Pollock,  J.  C.  Salt,  and  Sir  H.  W.  Tyler,  who  were  the 
Trustees  of  the  National  Life  Assurance  Society. 

By  a  bond  and  disposition  in  security  in  Scotch  form  dated  the 
26th  of  May  1879  the  late  Earl  Compton,  being  the  heir  of  entail 
next  entitled  after  the  death  of  his  father  (the  plaintiff)  to  certain 
real  estates  in  Scotland,  in  consideration  of  the  sum  of  £10,000 
advanced  to  him  by  the  defendants,  bound  himself,  his  heirs, 
executors,  and  representatives  to  pay  the  defendants  that  sum 
at  Martinmas  1879  (with  a  fifth  part  more  of  liquidate  penalty 
in  case  of  failure)  and  interest  on  the  said  sum  at  5J-  per  cent, 
per  annum,  and  thereafter  half  yearly  during  the  non-payment 
of  the  principal  sum  to  pay  interest  at  the  rate  aforesaid  with 
the  like  liquidate  penalty.  He  also  bound  himself,  so  long  as 
the  principal  sum  or  any  part  thereof  should  remain  unpaid,  to 
pay  the  defendants  the  annual  sum  of  £435  5s.,  being  the  premium 
of  a  policy  of  assurance  effected  by  the  defendants  on  his  life 
as  against  that  of  his  father  in  the  National  Life  Assurance 
Society  for  £34,500 ;  also  that  if  he  should  at  any  time  not  pay 
one  or  more  of  the  premiums  it  should  be  in  the  power  of  the 
defendants  to  pay  such  premiums  themselves  and  to  charge  the 
amount  so  paid  against  him  in  like  manner  as  the  principal 
sum.   And  in  security  of  the  personal  obligation  therein  written 

(1)  45  Ch.  D.  190. 
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lie  assigned  his  reversionary  interest  in  the  aforesaid  real  estates    H.  L.  (E.) 
to  the  defendants  in  the  manner  therein  mentioned  reserving  1891 
power  of  redemption.  Salt 

The  policy  of  insurance  referred  to  in  the  bond  had  been  ]\jarquess  of 
effected  on  the  15th  of  May  1879  by  the  defendants  with  the  Noethasip- 

.  TON. 

National  Life  Assurance  Society  on  the  life  of  Earl  Compton,   

the  insurance  to  be  payable  only  in  the  event  of  Earl  Compton 
dying  in  the  lifetime  of  his  father. 

By  a  minute  of  agreement  of  even  date  with  the  bond  (26  May 
1879)  and  made  between  the  defendants,  thereinafter  called  the 
first  party,  and  Earl  Compton,  thereinafter  called  the  second 
party,  it  was  provided  as  follows  : — 

"  Whereas  the  second  party  has  at  the  date  hereof  received  an 
advance  from  the  first  party  of  £10,000  sterling,  in  security  of 
which  the  second  party  has  of  even  date  with  the  date  of  his 
signature  hereto  granted  a  bond  and  disposition  in  security  in 
favour  of  the  first  party  over  the  lands  and  estate  of  Kirkness, 
to  which  he  is  heir  of  entail  next  entitled  to  succeed  after  the 
said  most  noble  marquess  his  father  the  heir  of  entail  now  in 
possession  thereof:  And  whereas  it  has  been  agreed  upon 
between  the  parties  notwithstanding  the  terms  of  said  bond  and 
disposition  in  security  and  without  prejudice  thereto  in  any 
manner  of  way,  that  the  terms  on  which  said  advance  of 
£10,000  has  been  given  shall  be  as  hereinafter  mentioned : 
therefore  the  parties  hereto  agree  and  bind  and  oblige  them- 
selves and  their  respective  successors  and  representatives  and 
heirs  and  executors  in  manner  following : — 

"  First.  The  first  party  shall  effect  a  policy  or  policies  of  assur- 
ance on  the  life  of  the  second  party  as  against  tbat  of  the  said 
most  noble  marquess  his  father  to  the  extent  of  £34,500  with 
such  assurance  company  or  companies  as  they  may  select  and 
that  in  such  terms  as  to  them  shall  be  deemed  advisable. 

"  Second.  The  interest  payable  on  the  said  advance  of  £10,000 
and  the  premiums  payable  on  the  said  policy  or  policies  of  assur- 
ance shall  be  allowed  to  accumulate  for  a  period  of  five  years, 
that  is  to  say  the  term  of  Whit  Sunday  1884,  and  compound 
interest  with  half-yearly  rests  at  the  rate  of  5^  per  centum  per 
annum  shall  be  charged  thereon. 
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H.  L.  (E.)      "  Third.  On  the  expiry  of  the  said  period  of  five  years  it  shall 
1891       be  in  the  power  of  the  first  party,  in  the  event  of  said  advance 
of  £10,000  premiums  of  assurance  interest  and  others  accumu- 
^    ^*        lated  as  aforesaid  not  havinsr  been  paid  to  them  by  the  second 

/Iaequess  of  O  JT  J 

NoETHAMP-  party,  forthwith  to  exercise  their  full  powers  and  privileges 
conferred  on  them  hereunder  or  under  said  bond  and  disposition 
in  security,  and  in  the  event  of  their  not  exercising  their  powers 
and  privileges  they  may  continue  to  pay  said  premiums  and 
interest  as  before  provided  and  the  principal  sum,  premiums, 
interest  and  others  may  be  allowed  to  accumulate  as  aforesaid^ 
and  that  so  long  as  the  said  first  party  may  think  proper  to  do 
so,  and  the  first  party  shall  be  entitled  to  use  all  diligence 
against  the  person  or  estate  of  the  second  party  for  payment  of 
the  interest  or  premiums  paid  by  ^them  after  the  expiry  of  the 
period  of  said  five  years  and  that^without  prejudice  to  the  powers 
and  privileges  in  regard  to  any  sum  due  by  the  second  party 
before  or  otherwise:   And  it  is  hereby  agreed  between  the 
parties  that  a  statement  under  the  hand  of  the  first  party  or 
any  person  duly  appointed  by  them  for  that  purpose  and  certified 
by  them  or  him  as  correct  shall  be  sufficient  and  conclusive 
evidence  of  the  amount  due  by  the  second  party  to  the  first 
party  as  at  the  date  of  said  certified  statement :  and  it  is  hereby 
provided  that  in  making  up  said  statement  the  first  party  shall 
be  entitled  to  include  therein  all  expenses  incurred  in  connection 
with  said  advance  and  also  interest  at  the  rate  of  three  per  cent, 
on  the  amount  repaid  to  them  from  the  date  of  payment  till  the 
first  term  of  Whit  Sunday  or  Martinmas  thereafter  in  the  event 
of  said  amount  being  paid  between  terms. 

"  Fourth.  In  the  event  of  the  second  party  not  having  paid 
to  the  first  party  the  whole  sums  due  by  him  to  them  before  the 
death  of  the  said  most  noble  marquess  his  father,  then  the  policy 
or  policies  of  assurance  effected  by  the  first  party  as  aforesaid 
shall  belong  absolutely  to  the  first  party,  and  neither  the  second 
party  nor  his  representatives  shall  have  any  claim  or  right 
thereunder  in  any  manner  of  way,  and  the  first  party  shall  be 
entitled  to  exercise  their  full  powers  and  privileges  under  said 
bond  and  disposition  in  security  as  if  no  such  policies  had  been 
effected. 
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"  Fifth.  In  the  event  of  the  second  party  paying  the  first   H.  L.  (E.) 
party  before  the  death  of  the  most  noble  marquess  his  father  i89i 
the  whole  sums  due  to  them  the  first  party  shall  be  bound  forth- 
with  to  assign  said  policy  or  policies  of  assurance  to  the  second 


V. 

Maeqtjess  of 


party,  but  that  always  at  his  own  expense.  Northamp 

TON 

"Sixth.  In  the  event  of  the  second  party  predeceasing  the   '. 

said  most  noble  marquess  his  father,  and  without  having  paid 
the  first  party  the  whole  sum  due  to  them,  the  first  party  shall 
prepare  a  statement  certified  as  aforesaid  and  made  upon  the 
principle  before  specified  shewing  the  amount  due  as  at  the  date 
of  the  death  of  the  second  party,  and  they  shall  be  bound  to 
impute  to  the  amount  as  brought  out  in  said  statement  the  whole 
sums  of  money  they  may  receive  in  respect  of  said  policy  or 
policies  of  assurance,  and  in  the  event  of  said  sums  so  received 
exceeding  the  amount  due  under  said  statement  to  account  for 
and  pay  over  the  difference  or  excess  to  the  representatives  of 
the  second  party  entitled  to  receive  the  same,  and  in  the  event 
of  the  sums  so  received  being  inadequate  to  meet  the  amount 
brought  out  in  said  statement  then  the  first  party  shall  have  full 
right  to  exercise  the  powers  and  privileges  conferred  on  them 
under  said  bond  and  disposition  in  security  to  recover  from  the 
means  and  estate  of  the  second  party  the  balance  due  to  them, 
after  deducting  all  expenses  and  any  excess  interest  which  may 
be  charged  in  respect  of  said  sums  not  being  paid  to  the  first 
party  until  a  certain  time  after  proof  of  death  of  the  second  party 
^nd  also  of  interest  at  the  rate  of  three  per  cent,  as  provided  in 
article  three  hereof  in  the  event  of  said  amount  being  paid 
between  terms." 

By  a  memorandum  of  agreement  made  the  14th  of  June  1879 
between  the  same  parties,  after  reciting  that  H.  Pollock,  J.  C. 
Salt,  and  Sir  H.  W.  Tyler,  had  agreed  to  lend  to  Earl  Compton 
the  sum  of  £10,000,  and  reciting  the  sixth  clause  of  the  agreement 
of  26th  May,  it  was  provided  as  follows  : — 

"  And  whereas  such  last-mentioned  clause  does  not  accurately 
state  the  terms  upon  which  the  said  advance  of  £10,000  was 
agreed  to  be  made,  it  having  been  agreed  that  the  policy  or 
policies  to  be  effected  upon  the  life  of  the  said  Earl  Compton 
against  that  of  his  father  the  Marquess  of  Northampton  and  in 
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H.  L.  (E.)  the  event  of  his  death  before  his  father  without  having  repaid  all 
1891  the  principal  moneys,  interest,  and  costs  due  to  the  said  Henry 
Salt  Pollock,  John  Charles  Salt,  and  Sir  Henry  Whatley  Tyler,  that 
Marquess  of  ^^^^  policy  or  policies  and  the  sums  thereby  assured  should 
No^THA-MP-  belong  absolutely  to  the  said  Henry  Pollock,  John  Charles  Salt, 
and  Sir  Henry  Whatley  Tyler  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor  or  their 
or  his  assigns :  Now  these  presents  witness  that  in  consideration 
of  the  said  advance  being  made  to  the  said  Earl  Compton  it  is 
hereby  agreed  and  declared  by  and  between  the  said  parties 
hereto,  that  in  the  event  of  the  said  Earl  Compton  predeceasing 
his  father,  the  Marquess  of  Northampton,  without  having  paid 
all  principal  moneys,  interest,  and  costs  due  to  the  said  Henry 
Pollock,  John  Charles  Salt,  and  Sir  Henry  Whatley  Tyler  under 
or  by  virtue  of  the  bond  in  the  said  recited  agreement  mentioned, 
that  then  and  in  such  case  the  policy  or  policies  and  all  moneys 
thereby  secured  shall  belong  absolutely  to  the  said  Henry 
Pollock,  John  Charles  Salt,  and  Sir  Henry  Whatley  Tyler  or  the 
survivors  or  survivor  of  them  or  the  executors  or  administrators 
of  such  survivor  or  their  or  his  assigns :  And  it  is  further  agreed 
that  in  consideration  of  the  premises  the  said  Earl  Compton 
shall,  whenever  called  upon  so  to  do,  execute  any  further  or 
other  assurance  for  the  purpose  of  carrying  out  at  his  own  ex- 
pense this  agreement." 

Earl  Compton  died  in  1887  without  ever  paying  anything. 
The  statement  of  claim  referred  to  the  above-mentioned  docu- 
ments and  claimed  (inter  alia)  a  declaration  that  the  defendants 
were  entitled  to  the  policy  and  the  sums  assured  thereby  as  a 
security  only  for  the  £10,000  >ith  interest  and  for  the  pre- 
miums with  interest,  and  also  claimed  an  account  and  inquiry 
and  payment  of  the  balance  after  deducting  what  should  be 
found  due. 

The  statement  of  defence  contained  (inter  alia)  the  following 
allegations : — 

1.  "  In  the  spring  of  1879  a  proposal  was  made  for  a  loan  by 
the  defendants  to  Earl  Compton  of  £10,000  upon  the  security  of 
a  charge  on  his  interest  in  freehold  property  in  Scotland  of 
which  he  was  tenant  in  tail  in  remainder  expectant  on  the  death 
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of  the  plaintiff,  and  they  proposed  that  an  insurance  should  be  H.  L.  (E.) 
effected  for  £34,500  on  his  life  against  that  of  the  plaintiff,  and  i89i 
the  defendants  expressly  stipulated  that  if  Earl  Compton  should  ^^^^ 
die  in  the  lifetime  of  the  plaintiff  the  policies  should  belong  -^j^^^^^^^ 
absolutely  to  them.    Earl  Compton  consented  to  these  terms,  Northamp- 

.  .  TON 

and  the  negotiations  for  a  loan  were  continued  entirely  on  this  .  " '. 
footing.  Earl  Compton  had  at  the  time  the  professional  assist- 
ance of  Messrs.  Parker  of  Bedford  Eow  and  Mr.  Francis  Lamb 
also  of  Bedford  Row.  The  proposal  that  if  Earl  Compton  died 
in  the  lifetime  of  the  plaintiff  the  policies  should  belong  abso- 
lutely to  the  defendants  was  very  fully  discussed  and  considered 
between  the  Secretary  of  the  National  Life  Assurance  Society 
and  Mr.  Lamb  and  Mr.  Frederick  Searle  Parker,  and  was  ex- 
pressed in  writing  and  communicated  to  Mr.  Lamb  and  Messrs. 
Parker  as  well  as  to  Earl  Compton  in  1879,  and  they  all 
thoroughly  understood  the  matter  and  agreed  to  the  terms  pro- 
posed. There  never  was  any  other  agreement  for  the  loan  by 
the  defendants  to  Earl  Compton,  and  the  policies  mentioned  in 
the  statement  of  claim  were  effected  in  order  partly  to  carry  out 
the  arrangement  above  mentioned  and  not  otherwise. 

2.  "  The  deed  of  26th  May  1879  was  executed  in  order  partly 
to  carry  out  the  arrangement  above  mentioned  and  was  intended 
to  carry  out  certain  terms  of  the  arrangement. 

3.  "  The  bond  of  26th  May  1879  and  the  minute  of  agreement 
of  the  same  date  were  prepared  by  certain  agents  in  Scotland  of 
the  defendants'  solicitors  and  were  intended  to  carry  into  effect 
the  arrangement  above  mentioned,  but  these  agents  had,  in  fact, 
misapprehended  the  arrangement  in  regard  to  the  policies.  The 
minute  of  agreement  was  in  fact  executed  by  Earl  Compton 
on  the  26th  May  1879,  but  before  that  document  and  the  bond 
of  even  date  were  delivered  to  the  defendants  and  before  any 
part  of  the  proposed  loan  had  been  paid  the  secretary  of  the 
National  Life  Assurance  Society  observed  that  the  minute  of 
agreement  did  not  correctly  express  the  arrangement  as  to  the 
policies,  and  he  directed  that  completion  of  the  loan  was  to  be 
deferred  until  the  matter  had  been  put  upon  a  proper  footing. 
Thereupon  the  defendants'  solicitors  saw  both  Mr.  Lamb  and 
Messrs.  Parker  on  the  subject,  and  as  those  gentlemen  agreed 


8 


HOUSE  OF  LOEDS 


[1892] 


TON. 


H.  L.  (E.)  with  them  as  to  the  real  arrangement  in  reference  to  the  policies 
1891  the  agreement  of  14th  June  1879  mentioned  in  the  statement  of 
"^rj,      claim  was  prepared  by  the  defendants'  solicitors  and  submitted 

^-        to  Messrs.  Parker  and  they  as  solicitors  for  Earl  Compton  a2:reed 

Maequess  of  r  o 

NoKTHAMP-  thereto.  Earl  Compton  was  not  at  that  time  in  London,  but 
Messrs.  Parker  undertook  in  writing  with  the  defendants  that  if 
they  would  complete  the  loan  to  him  they  would  within  fourteen 
days  obtain  his  signature  to  a  copy  of  the  agreement  and  in 
default  would  return  the  amount  of  the  loan.  Thereupon  (that 
is  on  the  31st  May  1879  after  the  execution  of  this  undertaking) 
the  defendants  paid  the  sum  of  £10,000  to  Messrs.  Parker  on 
behalf  of  Earl  Compton,  and  he  on  the  14th  June  1879  executed 
the  agreement  of  that  date,  and  Messrs.  Parker  thereupon  handed 
the  sum  of  £10,000  to  him.  Such  agreement  truly  stated  the 
real  nature  of  the  transaction.  It  was  executed  by  Earl  Compton 
under  proper  independent  advice  in  full  understanding  of  the 
contents  and  effects  thereof,  and  except  on  the  faith  of  this 
agreement  no  advance  would  have  been  made  by  the  defendants 
to  Earl  Compton. 

4.  "Earl  Compton  never  paid  any  interest  on  the  loan  or 
any  premium  on  the  policies.  He  allowed  the  defendants  to 
pay  all  the  premiums  on  the  policies  during  his  life,  well 
knowing  the  agreement  which  had  been  made,  and  he  never 
raised  the  slightest  question  as  to  the  agreement  of  14th  June 
1879,  and  even  if  he  could  have  raised  any  question  in  regard 
thereto  (which  is  not  the  fact)  the  plaintiff  as  his  administrator 
is  bound  by  the  acquiescence  of  Earl  Compton  and  by  delay  and 
laches." 

The  plaintiff  having  delivered  a  reply,  it  was  ordered  "  that 
the  following  point  of  law  raised  by  the  amended  reply  be  tried  ; 
that  is  to  say,  whether  even  admitting  the  allegations  of  fact 
contained  in  the  defence  to  be  true  (reference  being  had  to  the 
several  documents  mentioned  in  the  defence  for  their  contents 
respectively)  the  agreement  dated  the  14th  of  June  1879  in  the 
pleadings  mentioned  is  not  valid  in  law  and  does  not  bind  the 
plaintiff,  on  the  ground  that  it  is  an  agreement  limiting  a  mort- 
gagor's right  of  redemption  to  his  lifetime." 

Upon  the  hearing  (which  the  parties  consented  to  treat  as  the 
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trial  of  the  action)  North  J.  made  an  order  declaring  that  not-   H.  L.  (E.) 
withstanding  the  provisions  of  the  agreement  of  the  14th  of  June  1891 
1879  the  plaintiff  was  entitled  to  the  relief  thereby  granted ;  and  s^lt 

1.  An  account  of  all  moneys  received  by  the  defendants  or  by  Northamp- 

their  order  or  for  their  use  under  or  by  virtue  of  the  policy  of   

assurance  in  the  pleadings  mentioned  or  which  except  for  their 

wilful  default  might  have  been  so  received. 

2.  An  account  of  what  was  due  to  the  defendants  for  principal, 
premiums,  interest,  and  costs  (other  than  their  costs  of  this 
action)  under  and  by  virtue  of  the  bond  and  disposition  of  the 
26th  of  May  1879  and  minute  of  agreement  of  even  date  down 
to  the  date  of  the  receipt  by  them  of  such  policy  moneys. 

3.  An  inquiry  (if  necessary)  what  moneys  would  have  been 
received  by  the  defendants  in  the  ordinary  course  under  the 
policy  if  it  had  been  effected  in  another  society  and  at  what  date. 

The  order  also  directed  that  the  amount  which  should  appear 
due  on  taking  the  account  No.  2  be  deducted  from  what  should 
appear  to  be  due  upon  the  account  numbered  1  and  that  the 
balance  be  certified :  And  that  the  defendants  J.  C.  Salt  and  Sir 
H.  W.  Tyler  should  within  twenty-eight  days  of  the  filing  of  the 
Chief  Clerk's  certificate  pay  to  the  plaintiff  the  amount  of  such 
balance  so  certified,  together  with  interest  thereon  at  £4  per  cent, 
per  annum  from  the  date  at  which  the  said  policy  moneys  were 
received  or  were  to  be  deemed  to  have  been  received  by  the 
defendants  down  to  the  date  of  payment. 

That  order  was  affirmed  by  the  Court  of  Appeal  (Cotton  and 
Lindley  L.JJ.,  Bowen  L.J.  dissenting)  (1).  The  present  appeal 
was  brought  by  the  surviving  defendants,  H.  Pollock  having 
died  during  the  proceedings. 

July  23,  24.    Sir  Horace  Davey  Q.C.  and  Bighy  Q.C.  (E.  Beau- 
mont with  them)  for  the  appellants  : — 

The  question  in  dispute  is  not  as  to  the  equitable  doctrines 
"  once  a  mortgage  always  a  mortgage  "  and  that  where  there  is  a 
mortgage  equity  will  not  suffer  any  fetter  on  the  right  to  redeem. 
That  is  good  sense  and  good  law.    The  question  here  is  one  not 

(1)  45  Ch.  D.  190. 
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H.  L.  (E.)  of  law  or  equity  but  of  fact ;  of  construction  of  the  documents  : 
1891  was  there  a  mortgage  of  the  policy  ?  A  man  cannot  mortgage 
Salt  that  which  is  not  his.  Then  was  the  policy  the  property  of 
Marquess  of  -^^^^  Gompton  ?  That  question  can  only  be  answered  by  reading 
NoRTHAMp-  all  the  documents  together.  The  only  property  which  he  could 
mortgage  was  the  Scotch  realty,  in  which  he  had  a  reversionary 
interest  contingent  upon  his  surviving  his  father.  The  respon- 
dent begins  at  the  wrong  end,  and  calls  the  parties  mortgagor 
and  mortgagee,  and  then  applies  the  equitable  doctrines  to  the 
policy.  But  there  is  only  one  event  in  which  the  policy  is  to 
be  the  property  of  Lord  Gompton,  and  that  event  never  hap- 
pened. By  clause  4  if  the  borrower  does  not  pay  the  debt  before 
the  death  of  his  father  the  policy  shall  belong  absolutely  to  the 
lenders,  and  neither  the  borrower  nor  his  representatives  shall 
have  any  claim  or  right  thereunder.  The  only  event  which 
gives  an  option  to  the  borrower  to  become  the  owner  of  the 
policy  is  the  event  of  his  paying  the  whole  debt  before  the  death 
of  his  father.'  In  that  event  the  lenders  are  bound  by  the  fifth 
clause  to  assign  the  policy  to  the  borrower.  As  the  borrower 
never  exercised  that  option  the  policy  never  was  assigned  but 
remained  the  property  of  the  lenders.  The  difficulty  suggested, 
that  if  the  appellants'  construction  is  right  the  debt  is  not  ex- 
tinguished in  the  event  which  happened  and  they  are  entitled 
both  to  retain  the  policy  moneys  and  to  sue  the  borrower's  repre- 
sentatives on  the  bond,  has  no  real  existence.  The  true  con- 
struction of  the  6th  clause,  as  amended  by  the  supplementary 
agreement  of  the  14th  of  June,  is  that  the  lenders  are  bound  to 
impute  to  the  amount  due  at  the  death  of  the  borrower  the  sums 
receivable  in  respect  of  the  policy.  The  debt  is  therefore  extin- 
guished. The  rest  of  the  6th  clause  is  superseded  by  the  supple- 
mentary agreement.  The  respondent  points  to  the  fact  that  the 
borrower  incurs  a  debt  for  the  premiums  and  relies  on  authorities 
for  the  proposition  that  when  a  borrower  pays  or  is  bound  to  pay 
the  premiums  the  policy  is  considered  in  equity  to  be  his.  That 
is  only  an  inference  which  the  Gourt  draws  where  the  matter  has 
not  been  expressly  provided  for,  as  for  instance  in  Brijsdale  v. 
Figgott  (1),  where  it  was  conceded  that  the  policy  belonged  to 
(1)  8  D.  M.  &  G.  546. 
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the  debtor  and  the  only  question  was  whether  by  non-payment   H.  L.  (E.) 
of  the  premiums  he  and  his  surety  had  abandoned  the  policy.  1891 
But  this  inference  may  be  rebutted  by  evidence  shewing  that  the 
parties  did  not  intend  the  policy  to  belong  to  the  debtor.    Here  jy^^j^Q^gg 
there  is  an  express  contract  that  it  shall  not  be  his  and  that  he  Northamp- 

shall  have  no  claim  or  right  under  it,  except  in  a  certain  event,   

which  did  not  happen.  There  is  no  authority  that  the  parties 
may  not  so  expressly  contract ;  no  rule  in  equity  to  the  contrary. 
Equity  may  and  does  hold  certain  contracts  to  be  invalid,  but  it 
does  not  alter  the  terms  of  a  contract.  There  is  nothing  contrary 
to  equity  in  such  a  bargain  as  was  made  here.  It  was  a  mere 
wager  of  one  life  against  another.  The  policy  (which  no  doubt 
is  on  the  same  footing  as  if  it  had  been  taken  out  with  another 
insurance  office)  was  a  wagering  policy.  The  contract  represents 
simply  the  price  which  Lord  Compton,  having  no  security  to  offer 
except  a  contingent  reversionary  interest,  had  to  pay  for  the 
loan.  There  is  nothing  (since  the  repeal  of  the  usury  laws)  to 
prevent  people  contracting  for  a  bonus,  and  where  it  is  clear  that 
the  parties  intended  a  bonus  the  presumption  which  equity 
makes  in  an  ordinary  case  where  there  is  no  express  contract  is 
rebutted :  Potter  v.  Edwards  (1).  Where  there  is  no  fraud  or 
unfair  dealing,  but  both  parties  "understand  what  they  are 
about  and  know  precisely  what  they  are  doing,  and  it  is  done 
voluntarily  and  in  pursuance  of  a  deliberate  bargain  "  the  con- 
tract will  not  be  set  aside:  Maitland  v.  Upjohn  (2).  There  is 
no  principle  of  equity  against  people  making  a  special  bargain 
which  is  not  a  mortgage  and  has  not  the  qualities  of  a  mortgage, 
but  is  a  conveyance  subject  to  a  limited  right  of  redemption : 
Goodman  v.  Grierson  (3). 

In  Newcomh  v.  Bonham  (4)  lands  were  conveyed,  to  be  redeem- 
able upon  payment  of  £1000  and  interest  at  any  time  during  the 
life  of  the  grantor,  with  a  covenant  by  the  grantor  that  in  case 
the  lands  should  not  be  redeemed  in  his  lifetime  they  should 
never  be  redeemed.  The  grantor  having  died  without  redeeming, 
his  heir-at-law  exhibited  a  bill  to  have  redemption.  The  Lord 
Chancellor  (Lord  Nottingham)  held  that  on  the  principle  of  once 


(1)  26  L.  J.  (Cb.)  468. 

(2)  41  Ch.  D.  126,  143,  144. 


(3)  2  Ball.  &  B.  274. 

(4)  1  Vern.  7,  214,  232  ;  2  Yent.  364. 
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H.  L.  (E.)  a  mortgage  always  a  mortgage  the  right  of  redemption  continued 
1891       and  so  decreed.    But  upon  a  demurrer  to  a  bill  of  review  to  reverse 
Salt      that  decree  the  Lord  Keeper  (Lord  Guilford)  held  there  was  "  no 
Maequess  of  ^^^son  to  raise  an  equity  to  take  the  estate  from  the  mortgagee  " 
^o^™AMP-  and  dismissed  the  original  bill  for  a  redemption.  And  this  dismis- 

  sion  was  affirmed  in  the  House  of  Lords.  Looking  at  the  present 

transaction  as  a  whole  this  is  not  the  case  of  a  borrower  mort- 
gaging his  own  property  and  then  consenting  to  fetter  his  own 
right  to  redeem,  but  the  case  of  a  loan  protected  in  a  particular 
event,  not  by  a  mortgage,  but  by  a  wagering  and  speculative 
bargain.  The  policy  was  not  a  security  for  Lord  Compton's 
debt  except  in  the  sense  that  he  might  buy  it,  and  the  clauses 
which  the  respondent  relies  on  as  provisoes  for  redemption  were 
provisoes  for  purchase. 

Crackanthor^e  Q.C.  and  Beginald  Winslow  for  the  respondent : — 

The  principle  which  governs  this  case  is  that  contained  in 
the  expression  "  once  a  mortgage  always  a  mortgage."  Equity 
will  not  suffer  a  fetter  upon  the  right  of  redemption ;  if  (as 
the  fact  was)  Lord  Compton  had  a  right  to  redeem  the  policy 
during  his  life  it  must  be  redeemable  after  his  death.  That 
there  was  a  mortgage  of  the  policy  is  apparent  from  the  bond, 
the  policy,  and  the  agreement,  all  being  read  together  and 
looked  at  as  one  transaction.  When  a  creditor  takes  out  a 
policy  on  the  debtor's  life  and  the  debtor  pays  or  is  bound 
to  pay  the  premiums,  the  policy  is  the  property  of  the  debtor, 
subject  to  the  creditor's  security,  and  the  debtor  or  his  re- 
presentatives is  entitled  to  the  policy  if  the  debt  is  paid : 
Holland  v.  Smith  (1) ;  Brysdale  v.  Figgott  (2) ;  Morland  v. 
Isaac  (3) ;  Courtenay  v.  Wright  (4) ;  Bruce  v.  Garden  (5).  The 
policy  was  not  (as  Bowen  L.J.  held)  a  wager  policy ;  it  was  a 
form  of  time  policy  on  joint  lives.  The  bond  recites  the  policy 
and  binds  the  debtor  to  pay  the  premiums,  and  the  debtor 
expressly  reserves  his  right  of  redemption.  The  language  of 
the  agreement  is  not  consistent  with  the  contention  that  the 
policy  was  the  property  of  the  creditors.    By  the  second  clause 

1^  (1)  6  Esp.  11.  (3)  20  Beav.  389,  392. 

(2)  8  D.  M.  «&  G.  546.  (4)  2  Giff.  337,  351. 

(5)  Law  Kep.  5  Ch.  32. 
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compound  interest  is  payable  on  the  premiums  which  were  to   H.  L.  (E.) 
accumulate  for  five  years.    By  the  fourth  clause  if  the  debtor  1891 
does  not  pay  the  whole  debt  before  his  father's  death  the  policy  salt 
"  shall  belong  absolutely  "  to  the  creditors.    The  words  "  shall  jyi^^Qoiss 
belong  absolutely  "  in  a  certain  event  express  the  future  tense  Northasip- 
and  cannot  mean  "  shall  continue  to  belong."  They  contemplate 
a  change  of  ownership.   Different  words  would  have  been  used  if 
the  policy  was  meant  to  belong  to  the  creditors  from  the  first. 
The  language  of  the  fifth  clause  is  that  of  a  redemption  clause  ; 
not  the  language  of  a  purchase.    The  sixth  clause  makes  it 
quite  clear  that  the  creditors  were  not  the  absolute  owners  of  the 
policy,  for  in  the  event  of  the  debtor  dying  before  his  father 
without  having  paid  the  whole  debt  the  creditors  are  bound 
to  impute  to  the  amount  due  the  sums  received  under  the  policy 
and  if  those  sums  exceed  the  debt  to  pay  over  the  excess  to 
the  debtor's  representatives.    The  supplementary  agreement  of 
the  14th  of  June  alters  that  clause,  whether  partially  or  en- 
tirely makes  no  difference  to  the  respondent's  contention.    If  it 
abrogates  the  sixth  clause  altogether  then  the  creditors  are  not 
bound  to  impute  the  policy  moneys  to  the  debt,  but — if,  as  they 
were  at  liberty  to  do,  they  insured  in  another  office — they  might 
both  receive  those  moneys  and  sue  the  debtor's  representatives 
for  the  debt;  a  result  which  could  not  possibly  have  been 
intended,  and  which  the  appellants  are  now  eager  to  disclaim. 
If  on  the  other  hand  the  clause  is  not  superseded  but  only 
varied  the  intention  of  a  mortgage  remains.    If  a  mortgagee 
stipulates  for  a  collateral  advantage  clogging  the  right  of  re- 
demption with  any  by-agreement  the  stipulation  is  void :  James 
V.  Kerr  (1).    This  principle  was  held  not  to  be  affected  by  the 
repeal  of  the  usury  laws  :  Broad  v.  Selfe  (2) ;  and  see  the  cases 
cited  in  the  notes  to  Howard  v.  Harris  (3),  in  2  Wh.  &  T.  L.  C. 
Eq.,  6th  Ed.  p.  1184 ;  Coote  on  Mortgages,  4th  Ed.  p.  26 ;  Field 
V.  HopMns  (4). 

Sir  H.  Davey  Q.C.  in  reply. 

The  House  took  time  for  consideration. 

(1)  40  Ch.  D.  449,  459.  (3)  1  Vern.  33. 

(2)  11  W.  K.  1036.  (4)  44  Ch.  D.  524. 
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V. 

NOETHAIMP- 
TOX. 


H.  L.  (E.)j  1891.  Nov.  30.    Eael  of  Selbokne  :— 

My  Lords,  my  opinion  in  this  case  has  undergone  some  fluc- 
Salt  tuation,  owing  perhaps  to  the  manner  in  which  it  was  presented 
Marquess  OF  to  your  Lordships.  Usually,  in  questions  of  this  kind,  there 
is  some  evidence  of  facts,  in  addition  to  what  may  be  collected 
from  the  instruments  executed  to  give  effect  to  the  contract 
between  the  parties.  Here,  your  Lordships  have  nothing  beyond 
those  instruments  themselves,  and  the  pleading  of  the  appellants 
in  their  "  defence,"  which  is  to  be  taken  as  admitted,  subject  to 
such  explanation  or  correction  as  it  may  receive  from  the  docu- 
ments. 

The  facts,  that  the  policy  of  insurance  was  for  more  than  three 
times  the  amount  of  the  debt,  and  that  no  premiums  were  ever 
paid  by  the  debtor  (an  event  which  was  contemplated  and  pro- 
vided for  as  probable),  seemed  to  me  for  some  time  to  have  an 
aspect  favourable  to  the  appellants.  They  would,  certainly,  have 
been  as  consistent  with  an  intention  that  the  policy  should  be 
effected  for  the  creditor's  protection  only,  and  for  his  sole  benefit, 
subject  to  an  option  for  the  debtor  to  make  it  his  own,  in  the 
event  (not  anticipated)  of  his  paying  off  the  debt  in  his  lifetime, 
as  with  an  intention  that  it  should  belong  to  the  debtor,  subject 
to  the  security  for  the  purpose  of  which  it  was  effected.  The 
question  is,  which  of  these  contracts  is  to  be  inferred  from  the 
terms  of  the  instruments  creating  the  security  ?  In  favour  of 
the  former,  there  is  nothing  else,  except  the  statement  in  the 
"  defence,"  and  the  stipulation  itself,  of  which  the  validity  or 
invalidity  in  point  of  law  is  now  to  be  determined. 

It  was  considered  by  all  the  judges  in  the  Court  below,  and  it 
was  admitted  (I  think  rightly)  at  your  Lordships'  bar,  that  the 
case  must  be  decided  in  the  same  way  as  if  the  policy  had  been 
effected  in  any  other  office,  and  not  (as  it  was)  in  the  office  of 
the  creditors.  The  creditors  might,  and  probably  they  did, 
reinsure  in  some  other  offices  or  office.  And  I  think  it  is  also 
immaterial  for  the  purpose  of  the  present  question,  that  the 
debtor  did  not  pay  the  premiums,  or  any  of  them,  and  that  the 
probability  of  his  failing  to  do  so  was  provided  for  by  the  con- 
tract. He  bound  himself  to  do  so ;  he  was,  as  between  himself 
and  the  appellants,  chargeable  with  those  premiums,  which  must, 
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for  the  present  purpose,  be  treated  as  advanced  to  him  by  way  of   H.  L.  (E.) 
loan,  just  as  much  as  the  principal  sum  of  £10,000.    If,  as  things  1891 
stand,  the  appellants  are  not  mortgagees  of  the  policy,  and  are  s^lt 
not  bound  (the  whole  debt,  interest,  and  premiums  being  satisfied  -^j^^^q^.j^^^ 
out  of  its  proceeds)  to  account  for  the  surplus  to  the  respondent.  North amp- 
as  the  debtor's  personal  representative,  their  situation  would  — ~ 
have  been  the  same  if  every  single  premium  had  been  paid  by  - — 
the  debtor  in  his  lifetime. 

If  the  policy,  which  was  certainly  effected  for  the  purpose  of 
being  made  (in  some  sense)  a  security  to  the  appellants,  belonged 
(subject  to  that  security)  to  the  debtor,  and  if  the  appellants 
ought  to  be  regarded  as  mortgagees  of  that  policy,  it  is  admitted 
that  a  stipulation,  that,  in  the  event  of  the  debtor  dying  without 
having  paid  off  the  debt,  the  policy  should  not  be  redeemable, 
would  be  void ;  and,  upon  the  same  supposition,  it  is  not  less 
clear  that  this  is  the  character  of  the  stipulation  now  in  question. 
The  only  question  is,  whether  the  debtor  was,  in  fact  and  in  law, 
mortgagor  of,  and  entitled  to  redeem  this  policy.  This  he  could 
not  be,  unless  he  had  an  interest  in  it  which  he  could  and  did 
make  a  security  to  the  appellants. 

If  the  question  is  to  be  determined  by  what  appears  upon  the 
face  of  the  bond  and  disposition  in  security  of  the  26th  of  May, 
the  minute  of  agreement  of  the  26th  and  28th  of  May,  and  the 
supplementary  agreement  of  the  14th  of  June,  1879,  taken  all 
together,  and  read  in  the  light  of  the  appellants'  acknowledg- 
ment at  your  Lordships'  bar,  that  the  supplementary  agreement 
was  not  intended  to  make  Lord  Compton's  representatives  liable 
to  be  sued  for  the  whole  debt  while  the  whole  proceeds  of  the 
policy  were  retained  by  the  appellants,  I  cannot  escape  from  the 
conclusion  that  the  parties  did  stand  to  each  other,  in  respect  of 
this  policy,  in  the  relation  of  mortgagor  and  mortgagee. 

I  am  not  prepared  to  hold  that  if  it  were  made  out  that  the 
policy  was  effected  for  the  creditors'  benefit,  subject  only  to  an 
option  for  the  debtor  to  acquire  a  right  to  it  by  making  a  pay- 
ment which  he  never  made,  the  obligation  of  paying  the  pre- 
mium, which  the  debtor  certainly  undertook,  would  have  made 
it  the  property  of  the  debtor,  contrary  to  the  contract.  I  see  no 
principle  on  which  I  ought  so  to  hold,  since  the  repeal  of  the 
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H.  L.  (E.)   usury  laws,  and  in  the  absence  of  any  allegation  or  proof  of  fraud, 
1891       oppression,  or  other  unfair  dealing.    There  was  originally,  in  the 
respondent's  pleading,  an  allegation  of  some  unfair  dealing; 
Maeqtoss  op  abandoned,  and  it  now  stands  formally 

NoETHAMP-  dismissed. 

But  the  authorities  (Holland  v.  Smith  (1) ;  Brysdale  v.  Figgott  (2) ; 
Morland  v.  Isaac  (3)  ;  Bruce  v.  Garden  (4)),  certainly  establish, 
that  the  prima  facie  effect  of  an  agreement  between  debtor  and 
creditor,  in  a  transaction  such  as  the  present,  that  the  creditor 
shall  effect  a  policy,  and  that  the  debtor  shall  pay  the  premiums, 
is  to  vest  the  equitable  property  in  the  policy,  subject  to  the 
creditor's  security,  in  the  debtor ;  the  principle  being,  that  what 
the  debtor  pays  or  agrees  to  pay  for  is  (prima  facie,  at  all  events) 
his,  subject  to  the  security  for  the  purpose  of  which  it  was  brought 
into  existence.  Those  were,  beyond  controversy,  terms  of  the 
agreement  in  the  present  case ;  and  there  is  much  besides  in  the 
documents  to  fortify  the  application  of  the  principle. 

Although  nothing  here  turns,  in  the  result,  upon  the  difference 
between  a  policy  effected  in  the  appellants'  own  office  and  one 
effected  elsewhere,  it  is  difficult  to  see  why  the  form  of  an 
insurance  in  the  creditors'  own  office  (especially  when  provision 
was  made  for  a  probable  failure  of  the  debtor  to  pay  the  pre- 
miums) should  have  been  interposed  between  the  contract  with 
the  debtor  and  that  reinsurance  which  was  the  only  real  security 
to  the  creditors  in  the  event  insured  against,  if  the  debtor  was 
not  to  have  the  ordinary  interest  of  a  mortgagor  in  the  policy. 
The  very  first  thing  done  was  to  effect  that  policy,  some  days 
before  the  date  of  the  minute  of  agreement  of  the  26th  and  28th 
of  May,  1879.  It  was  the  only  policy  with  which  the  debtor  had 
anything  to  do ;  it  fixed  the  amount  of  the  premiums  with  which 
he  was  to  be  charged,  and  for  that  purpose  made  the  sum  insured 
more  than  three  times  the  amount  of  the  debt.  Being  effected 
by  the  creditor  with  his  own  trustees,  it  was  an  insurance  in  form 
only,  and  not  in  substance,  if  he  alone  was  to  be  interested  in  it. 
All  the  documents  shew  that  the  debtor  was  to  have  some  interest 
in  it,  greater  or  less ;  and,  this  being  so,  I  cannot  look  upon  the 

(1)  6  Esp.  11.  (3)  20  Beav.  389. 

(2)  8  D.  M.  &  G.  546.  (4)  Law  Kep.  5  Ch.  32. 
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stipulation  out  of  which  the  present  question  arises  as  enough  by    H.  L.  (E.) 
itself  to  shew  that  his  interest  was  not  that  of  a  mortgagor,  which  1891 
everything  else  tends  to  shew  it  was.  Salt 

The  fourth  clause  of  the  minute  of  agreement  (whatever  -^^^^^^^^^^^ 
difficulty  there  may  be  in  its  application  to  the  events  which  Northamp- 
might  happen),  certainly  does  not  favour  the  idea  that  this  policy  — '. 

was  ab  initio  to  belong  to  the  creditor.    It  says,  that  it  "  shall   

belong  to  him  absolutely,"  in  an  event  which  would  not  be 
determined  during  the  currency  of  the  policy.  The  word  "  abso- 
lutely "  seems  to  imply  that  his  interest  in  it,  down  to  that  time, 
was  that  of  a  secured  redeemable  creditor,  and  not  absolute.  The 
fifth  clause  does  not  say  that  a  new  interest  in  it  is  to  accrue  to 
the  debtor  if  he  pays  off  the  debt ;  but  that  in  that  event  the 
creditor  shall  be  "  forthwith  bound  to  assign  "  the  policy  to  him ; 
as  he  would  be  bound  to  do  if  the  debtor  was  already  entitled  to 
an  equity  of  redemption  subject  to  the  creditor's  security.  And 
the  sixth  clause,  by  a  provision  which  the  supplementary  agree- 
ment of  the  14th  of  June  was  (it  is  admitted)  not  meant  to 
evacuate,  provides  that,  in  the  event  of  the  moneys  assured 
becoming  payable,  the  creditors  are  to  make  out  and  certify  the 
correctness  of  an  account,  shewing  the  amount  due  at  the  debtor's 
death ;  and  "  shall  be  bound  to  impute  to  the  amount,  as  brought 
out  in  said' statement,  the  whole  sums  of  money  they  may  receive 
in  respect  of  said  policy."  That  is  an  obligation  which  would 
not  exist,  as  between  the  creditor  and  the  debtor's  representatives, 
if  the  debtor  dying  without  having  paid  the  debt  had  no  interest 
in  the  policy.  The  clause,  substituted  for  what  next  followed 
(on  the  footing  of  the  rectification  of  an  acknowledged  error),  by 
the  supplementary  agreement  of  the  14th  of  June,  but  not  meant 
to  supersede  that  obligation,  deals  only  with  the  surplus,  if  any, 
which  might  remain  after  the  debt  was  paid  off. 

Upon  the  face  of  these  documents  I  have  come  to  the  conclu- 
sion that  the  case  is  against  the  appellants.  And  the  statement 
in  their  "  defence  "  does  not  appear  to  me  to  make  any  difference. 
That  statement  is  manifestly  inaccurate,  and  must  be  tested  by 
the  documents,  not  the  documents  by  it.  It  says  that,  on  the 
treaty  for  the  loan,  "  the  defendants  expressly  stipulated  that  if 
Earl  Compton  should  die  in  the  lifetime  of  the  plaintiff"  (his 
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H.  L.  (E.)  father)  "  the  policies  should  belong  absolutely  to  them.  Earl 
1891       Compton  consented  to  these  terms,  and  the  negotiations  for  a 
g^^T      ^osbn  were  continued  entirely  on  this  footing.    The  proposal  that, 
Marqtoss  op     ^^^^  Compton  died  in  the  lifetime  of  the  plaintiff,  the  policies 
NoRTHAMP"  should  belong  absolutely  to  the  defendants,  was  very  fully 


TON. 


— 1  discussed  and  considered.  There  never  was  any  other  agreement 
Earl  ofseiborne.  loQ,u  by  the  defendants  to  Earl  Compton ;  and  the  policies 

mentioned  in  the  statement  of  claim  were  effected  in  order  partly 
to  carry  out  the  arrangement  above-mentioned,  and  not  otherwise." 

This  is  an  allegation  that,  in  the  only  event  on  which  any- 
thing would  be  payable  under  any  policy  effected,  the  policy 
should  belong  absolutely  to  the  creditors,  without  any  exception 
of  the  case  of  the  principal  debt,  interest,  and  premiums  having 
been  fally  paid  by  Earl  Compton  in  his  lifetime,  and  without 
any  obligation  on  the  part  of  the  creditors  to  impute  to  that  debt 
the  whole  or  any  part  of  what  they  might  receive.  This  is  not 
consistent  with  the  written  instruments,  in  any  view  which  can 
possibly  be  taken  of  them,  and  I  cannot  regard  them  as  controlled 
by  it. 

I  am  unable  to  dissent  from  the  view  taken  by  North,  J.,  and 
by  the  majority  of  the  judges  in  the  Court  of  Appeal;  and  I 
propose  to  move  your  Lordships  that  the  order  appealed  from  be 
affirmed,  and  the  appeal  dismissed  with  costs.] 

LoKD  Bkamwell: — 

My  Lords,  the  first  thing  I  find  it  necessary  to  do  in  this  case 
is  to  learn  and  familiarise  myself  with  the  law  which  governs  it, 
and  its  language.  Of  course,  one  knows  in  a  general,  if  not  in  a 
critical  way,  what  is  an  equity  of  redemption.  It  is  a  right  not 
given  by  the  terms  of  the  agreement  between  the  parties  to  it, 
but  contrary  to  them,  to  have  back  securities  given  by  a  borrower 
to  a  lender,  I  suppose  one  may  say  by  a  debtor  to  a  creditor,  on 
payment  of  principal  and  interest  at  a  day  after  that  appointed 
for  payment,  when  by  the  terms  of  the  agreement  between  the 
parties  the  securities  were  to  be  the  absolute  property  of  the 
creditor.  This  is  now  a  legal  right  in  the  debtor.  Whether  it 
would  not  have  been  better  to  have  held  people  to  their  bargains, 
and  taught  them  by  experience  not  to  make  unwise  ones,  rather 
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than  relieve  tliem  when  they  had  done  so,  may  be  doubtful.  We   H.  L.  (E.) 
should  have  been  spared  the  double  condition  of  things,  legal  1891 
rights  and  equitable  rights,  and  a  system  of  documents  which  do 
not  mean  what  they  say.    But  the  piety  or  love  of  fees  of  those  j^i^j^Q^gg  ^p 
who  administered  equity  has  thought  otherwise.    And  probably  Nokthamp- 
to  undo  this  would  be  more  costly  and  troublesome  than  to 
continue  it. 

But  there  is  a  further  equitable  rule  which  seems  to  be  this : 
That  this  right  of  redemption  shall  not  even  by  bargain  between 
the  creditor  and  debtor  be  made  more  burdensome  to  the  debtor 
than  the  original  debt,  except  so  far  as  additional  interest  and 
expenses  consequent  on  the  debt  not  having  been  paid  at  the 
time  appointed  may  have  occurred  or  arisen:  That  any  agree- 
ment making  such  right  of  redemption  more  burdensome  is  void. 
For  instance,  £1000  out  at  5  per  cent,  payable  in  six  months  on 
mortgage,  with  a  proviso  that  if  not  paid  in  six  months  the  right 
of  redemption  should  not  be  exercised,  except  on  payment  of 
6  per  cent,  interest,  would  be  void.  As  Bowen  L.J.  says,  "  equity 
will  permit  of  no  attempt  to  clog,  fetter,  or  impede  the  borrower's 
right  to  redeem  and  recover  what  may  still  remain  in  equity  his 
own."  I  cannot  understand  this.  The  right  of  redemption  can 
be  sold  to  any  one — to  the  creditor  after  the  loan.  Why  may  it 
not  be  dealt  with  by  creditor  and  debtor  at  the  time  of  the  loan  ? 
It  cannot.  It  seems  that  a  borrower  was  such  a  favourite  with 
courts  of  equity  that  they  would  let  him  break  his  contract,  and, 
perhaps,  by  disabling  him  from  binding  himself,  disable  him 
from  contracting  on  the  most  advantageous  terms  to  himself. 
For  the  learned  counsel  for  the  appellants  said  there  were  ways 
in  which  this  extraordinary  doctrine  could  be  evaded.  However, 
this  is  the  rule,  as  I  believe.  James  L.J.  once  carried  it  still 
further,  and  held  that  the  creditor  must  hand  over  a  security 
procured  by  the  creditor,  which  never  belonged  to  the  debtor, 
which  cost  him  nothing,  and  which  did  not  in  any  way  affect 
him  (1).  This  was  overruled  most  properly  (2).  I  cite  the  case  for 
the  purpose  of  seeing  whether  the  claim  here  is  within  the  general 
rule  I  have  mentioned,  or  within  the  principle  that  governed 
the  decision  that  overruled  James  L.J. 

(1)  See  Bruce  v.  Garden,  L.  E.  8  Eq.  430.  (2)  L.  K.  5  Ch.  32. 
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H.  L.  (E.)  Now,  I  take  it  to  be  clear  that  Lord  Compton  agreed  that  in 
1891  the  event  that  has  happened  his  representatives  should  have  no 
Salt  claim  on  the  policy ;  but  that  agreement  will  not  prevent  the 
Makquess  op  ^^^^  "  equity  will  permit  no  attempt  to  clog  the  borrower's 
NoKTHAMP-  right  to  redeem."  There  were  three  possible  events  of  the  trans- 
action. Lord  Compton  might  survive  the  Marquis  and  nothing 
would  be  payable  under  the  policy,  but  he  would  be  liable  to  the 
appellants  for  the  premiums  they  had  paid.  He  might  pay  off 
the  debt  and  have  the  policy,  and,  of  course,  the  other  securities, 
but  he  would  be  liable  for  the  premiums  paid.  Lord  Compton 
might  die  before  the  Marquis,  and  then  his  representatives  would 
be  entitled,  notwithstanding  Lord  Compton's  agreement,  to  the 
£34,500,  less  the  £10,000  interest,  premiums  and  interest  on 
them,  if  this  was  an  attempt  to  clog  or  fetter  the  right  to  redeem. 
Was  it  ?  It  is  admitted  and  is  clear  that  the  case  is  the  same 
as  though  the  insurance  had  been  by  some  company  other  than 
the  appellants'.  Suppose  it  had  been,  and  that  the  appellants 
had  received  from  the  insurer  £34,500,  and  that  principal, 
interest,  premiums  and  other  dues  to  the  appellants  had  amounted 
to  £20,000  only.  Would  not  Lord  Compton's  representatives 
have  been  entitled  to  the  balance  ?  Would  they  not  have  been 
well  entitled,  to  say,  "It  was,  in  truth,  with  Lord  Compton's 
money  you  insured  this  sum  ;  deduct  that  and  pay  the  balance. 
You  did  not  insure  at  his  expense  to  make  a  profit  for  yourselves. 
If  he  had  redeemed  he  would  have  had  to  pay  you  the  premiums. 
If  he  had  survived  the  Marquis  you  would  have  charged  them 
against  his  life  estate  ?  "  "  No,"  say  the  appellants,  "  the  policy 
never  was  his ;  he  could  not  therefore  mortgage  it :  so  it  is  not 
within  the  rule  against  clogging  or  fettering  the  right  to  redeem." 
But  suppose  the  lenders  of  the  money  had  not  been  insurers; 
suppose  they  had  said  to  Lord  Compton,  "Bring  a  policy  of 
insurance  on  your  life  for  £34,500  and  the  other  instruments, 
and  we  will  lend  you  the  £10,000  ;  "  can  there  be  a  doubt  that 
then  they  would  have  had  to  pay  to  Lord  Compton's  representa- 
tives the  balance?  And  is  there  any  difference  between  that 
case  and  the  actual  one  ?  There  ought  not  to  be ;  but  equity 
allows  itself  to  be  circumvented  when  it  interferes  with  people's 
bargains.    What  Lord  Compton  practically  has  been  charged  is 
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about  10  per  cent,  on  tlie  sum  borrowed,  with  compound  interest.   H.  L.  (E.) 
I  suppose  at  bis  death  the  sum  due  from  him  was  about  £20,000.  1891 
If  he  had  agreed  to  pay  the  £10,000  and  10  per  cent.,  and  there  salt 
had  been  no  agreement  to  insure,  the  appellants  would  have  laid  ]\jarquess  oj 
out  half  the  annual  amount  for  insurance,  and  on  his  death  have  ^^orthamp- 

TON. 

kept  the  sums  insured.    Can  they  be  considered  to  have  done   

that,  or  its  equivalent?     The  resulting  figures  would  have   

been  the  same.  I  think  not.  The  rules  of  equity  may  be 
evaded  but  must  not  be  infringed.  The  case  does  not  depend  on 
whether  the  policy  was  mortgaged,  but  on  whether  there  was 
an  additional  burthen  on  redeeming.  There  was.  Had  Lord 
Compton  paid  on  the  day  appointed,  he  would  have  been  entitled 
to  the  policy.  The  appellants  say  he  is  not  if  he  pay  after  that 
time. 

I  am  not  struck  by  the  argument  that  this  is  a  wagering  and 
speculative  bargain  of  one  life  against  another.  All  life  insurance 
is  a  sort  of  wager.  I  stake  £20  a  year,  as  long  as  I  live,  against 
£1000  to  be  paid  my  executors  when  I  die.  If  I  die  early  I  win, 
if  I  live  long  I  lose. 

The  case  is  remarkable.  The  appellants  have  a  double 
character.  They  are  lenders  of  the  £10,000  ;  they  are  insurers 
of  £34,500.  They  meant  by  the  insurance  to  secure  themselves 
against  loss  as  lenders.  They  meant  also  to  secure  themselves 
against  loss  as  insurers.  Or,  perhaps,  that  as  lenders  and  insurers 
their  loss  should  not  exceed  £10,000  and  interest.  They  would 
lose  that  if  they  succeeded  in  this  appeal.  If  Lord  Compton  died 
before  the  Marquis,  the  appellants  as  creditors  lose  the  £10,000 
and .  interest,  but  are  recouped  by  the  insurance,  and  then  as 
insurers  lose  the  £34,500,  minus  principal,  interest,  and  the  pre- 
miums. If  Lord  Compton  survived  the  Marquis,  then  indeed 
the  appellants  as  lenders  lose  nothing,  and  as  insurers  get  the 
premiums,  and  it  may  be  that  the  chance  of  getting  them  was 
worth  the  risk  and  almost  certain  loss  if  Lord  Compton  died  first. 
I  think  the  judgment  must  stand. 

I  regret  to  have  to  come  to  this  decision.  I  think  the 
equitable  rule  unreasonable,  and  I  regret  to  have  to  disregard 
the  express  agreement  of  a  man  perfectly  competent  and  advised 
by  competent  advisers.  If,  however,  the  appellants  have  insured 
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H.  L.  (E.)  in  another  office,  they  really  have  no  claim  in  fairness  on  the 

1891      whole  proceeds  of  the  policy.    And  if  they  have  not  insured 

g^LT      their  claim  seems  hardly  better, 
v. 

Marquess  of 

NoRTHAMP-  Lord  Morris  :— 

TON". 

My  Lords,  I  have  had  an  opportunity  of  reading  the  opinion 
which  has  just  been  delivered  by  the  noble  and  learned  Earl  on 
the  Woolsack,  and  I  entirely  concur  in  it,  and  can  add  nothing 
to  the  reasons  he  has  given. 

Lord  Bramwell  : — 

My  Lords,  I  regret  to  say  that  my  noble  and  learned  friend 
Lord  Hannen  is  unable  to  attend  here  to-day.  He  has  sent  me 
his  judgment  which  I  will  read  to  your  Lordships. 

Lord  Hannen  : — 

My  Lords,  I  greatly  regret  that  I  am  unable  to  concur  in  the 
opinions  which  have  been  expressed  by  the  noble  and  learned 
Lords  who  have  preceded  me. 

The  material  facts  of  the  case  are  few  and  undisputed.  Lord 
Compton,  the  son  of  the  Marquess  of  Northampton,  required  an 
advance  of  £10,000.  He  was  entitled  to  a  reversionary  interest 
in  certain  real  estate  in  the  event  only  of  his  surviving  his 
father,  and  he  offered  a  charge  on  this  interest  as  a  security  for 
the  repayment  of  the  advance  which  he  desired  to  obtain  from 
the  defendants,  representing  the  National  Life  Insurance  Com- 
pany. This  charge  would  be  valueless  in  the  event  which  has 
happened  of  Lord  Compton  dying  in  the  lifetime  of  his  father. 
The  defendants  therefore  stipulated  that  they  should  insure  the 
life  of  Lord  Compton  against  the  life  of  his  father,  for  the  sum 
of  £34,500.  The  interest  on  the  £10,000,  and  the  premiums 
payable  on  the  policy  of  insurance  were  to  be  allowed  to  accu- 
mulate for  five  years,  at  the  expiration  of  which  time  the 
defendants  were  to  be  at  liberty  either  to  sue  for  the  principal, 
interest,  and  premiums  paid,  or  to  continue  to  pay  the  premiums 
and  to  allow  the  interest  and  premiums  to  accumulate.  In  the 
event  of  Lord  Compton  not  paying  the  sums  due  to  the  company 
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during  the  lifetime  of  his  father,  the  policy  was  to  belong  H.  L.  (E.) 

absolutely  to  the  defendants,  and  Lord  Compton  and  his  repre-  1891 

sentatives  were  to  have  no  claim  or  right  thereunder.    If  on  the  s^lt 

other  hand.  Lord  Compton  should  pay,  before  the  death  of  his  M^p^Q^gf, 

father,  the  whole  sums  due  to  the  defendants,  they  were  bound  Northamp- 

forthwith  to  assign  the  policy  to  him.    In  consequence  of  an   

.  Lord  Hanuen. 

inaccuracy  in  the  agreement  first  drawn  up  between  the  parties,   

a  further  agreement  was  executed,  by  which  it  was  expressly 
agreed  that  in  the  event  of  Lord  Compton  predeceasing  his 
father  without  having  paid  all  principal  moneys,  interest,  and 
costs  due  to  the  defendants,  then  the  policy  and  all  moneys 
thereby  secured  should  belong  absolutely  to  them. 

Lord  Compton  predeceased  his  father.  The  defendants  effected 
a  policy  in  their  own  company  (the  National  Life  Assurance 
Company),  but  I  think  it  clear  that  their  position  is  the  same  as 
if  they  had  insured  in  some  other  office,  and  were  now  in  posses- 
sion of  the  £34,500  secured  by  the  policy. 

The  plaintiff's  contention  is  that  he  is,  as  representative  of  his 
son  Lord  Compton,  entitled  to  be  paid  the  balance  of  the 
£34,500  after  deducting  the  sums  due  from  his  son  to  the 
company. 

It  is  conceded  that  this  is  contrary  to  the  expressed  intention 
of  the  parties,  but  it  is  contended  that  the  transaction  is  one  of 
mortgage  of  the  policy  by  Lord  Compton,  and  that  he  could 
not  fetter  his  right  of  redemption  by  any  agreement,  however 
plain. 

I  accept,  as  not  now  open  to  question,  the  maxim  that  what  is 
once  a  mortgage  remains  a  mortgage,  and  may  be  redeemed  on 
payment  of  the  sum  for  which  it  was  intended  merely  as  a 
security ;  but  I  am  unable  to  see  that  this  transaction  was  a 
mortgage  at  all.  A  mortgage  imports  the  conveyance  to  the 
mortgagee  of  property  belonging  to  the  debtor,  or  someone 
other  than  the  mortgagee,  by  way  of  pledge  for  a  debt.  In  the 
present  case  the  policy  of  insurance  never  did  belong  to  the 
debtor,  but  was  brought  into  existence  by  the  lenders,  accom- 
panied from  the  first  with  an  express  stipulation  that  it  was  to 
belong  absolutely  to  them. 

Cases  have  been  referred  to  which  establish  that  when  a  policy 
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H.  L.  (E.)  is  effected,  though  in  the  name  of  the  creditor,  if  the  premiums 
1891  are  to  be  charged  against  the  debtor,  the  policy  is  prima  facie  to 
Salt  regarded  as  the  property  of  the  debtor  ;  but  no  case  has  been 

Marquess  of  which  establishes  that  this  prima  facie  inference  of  the 

NoETHAMP-  intention  of  the  parties  may  not  be  rebutted  by  express  agree- 
— ment  to  the  contrary ;  and  I  can  see  no  reason  why  the  liberty 
.  persons  desiring  to  contract  in  such  a  manner  should  be 
restricted.  It  seems  clear  that  the  same  end  might  have  been 
attained  by  a  slight  change  in  the  form  of  the  contract.  If  the- 
defendants  had  stipulated  for  a  rate  of  interest  sufficient  to  cover 
the  interest  now  reserved,  as  well  as  the  amount  of  the  premium 
necessary  to  secure  the  £34,500,  their  right  to  the  policy  effected 
could  not  have  been  disputed  ;  why  should  the  parties  be  denied 
the  right  to  contract  so  as  to  bring  about  the  same  result  in  the 
manner  they  have  adopted  ? 

An  argument  for  the  plaintiff  has  been  based  on  the  hardship 
which  it  is  alleged  will  arise  from  the  defendants'  construction 
of  the  agreement,  namely,  that  the  estate  of  Lord  Compton  (if 
there  be  any)  will  remain  liable  to  repay  the  capital,  interest, 
and  premiums,  while  the  defendants  will  retain  the  whole 
£34,500  insured.  If  this  hardship  existed  it  would  only  be  such 
a  hardship  as  every  impecunious  person  suffers  who  seeks  a  loan 
for  which  he  cannot  offer  a  good  security,  namely,  that  he  can 
only  borrow  on  onerous  terms  ;  but  I  am  of  opinion  that  the 
supposed  hardship  does  not  exist.  The  agreement  of  14th  June 
1879  does  not  abrogate  the  whole  of  the  6th  clause  of  the 
original  agreement;  it  leaves  the  defendants  still  bound  "to 
impute  "  to  the  debt  due  to  them  the  moneys  received  in  respect 
of  the  policy,  but  relieves  them  from  the  duty  to  pay  over  any 
balance  to  the  representatives  of  Lord  Compton,  which  had  by 
mistake  been  imposed  on  them  by  the  earlier  agreement. 

The  language  of  the  amended  agreement  appears  to  have  been 
intended  to  guard  against  the  possibility  of  the  contention  now 
put  forward  on  the  part  of  the  plaintiff,  and  to  provide  that  in 
the  events  which  have  happened  the  policy  and  its  proceeds  now 
in  dispute  should  be  the  property  of  the  defendants  and  not  of 
Lord  Compton's  representative.  For  the  reasons  I  have  given, 
I  think  that  the  parties  were  at  liberty  to  make  such  a  contract. 
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and,  therefore,  that  the  judgment  appealed  from  is  *  erroneous,  h.  L.  (B.) 
and  should  be  reversed.  1891 


Order  appealed  from  affirmedj  and  appeal  ^^^t 
dismissed  with  costs,  Maequess  of 

NORTHAIMP- 

Lords'  Journals  30th  November  1891. 


Solicitors  for  appellants  :  Wilde,  Berger,  &  Moore, 
Solicitor  for  respondent :  S,  T,  Boodle, 
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McGKEGOE,  GOW  &  CO.,  T.  SKINNER  &\ 
CO.,  D.  J.  JENKINS  &  CO.,  PENINSULAR 
AND  ORIENTAL  STEAM  NAVIGATION 
COMPANY,  OCEAN  STEAMSHIP  COM- 
PANY, WILLIAM  THOMPSON  &  CO., 
THOMAS  SUTHERLAND,  F.  D.  BARNES, 
ALFRED  HOLT,  and  JOHN  SAMUEL 
SWIRE  ) 

Conspiracy — Combination  to  keep  up  Freights — Contract  in  JRestraint  of  Trade 
— Illegal  Contract  —  Engrossing  particular  Trade  —  Exclusion  of  Rival 
Traders  from  Combination, 

Owners  of  sHps,  in  order  to  secure  a  carrying  trade  exclusively  for 
themselves  and  at  profitable  rates,  formed  an  association  and  agreed  that 
the  number  of  ships  to  be  sent  by  members  of  the  association  to  the  loading 
port,  the  division  of  cargoes  and  the  freights  to  be  demanded,  should  be  the 
subject  of  regulation;  that  a  rebate  of  5  percent,  on  the  freights  should  be 
allowed  to  all  shippers  who  shipped  only  with  members  ;  and  that  agents 
of  members  should  be  prohibited  on  pain  of  dismissal  from  acting  in  the 
interest  of  competing  shipowners ;  any  member  to  be  at  liberty  to  with- 
draw on  giving  certain  notices. 

The  plaintiffs,  who  were  shipowners  excluded  from  the  association,  sent 
ships  to  the  loading  port  to  endeavour  to  obtain  cargoes.  The  associated 
owners  thereupon  sent  more  ships  to  the  port,  underbid  the  plaintiffs,  and 
reduced  freights  so  low  that  the  plaintiffs  were  obliged  to  carry  at  unre- 
munerative  rates.  They  also  threatened  to  dismiss  certain  agents  if  they 
loaded  the  plaintiffs'  ships,  and  circulated  a  notice  that  the  rebate  of  5  per 
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cent,  would  not  be  allowed  to  any  person  who  shipped  cargoes  on  the^ 
plaintiffs'  vessels.  The  plaintiffs  having  brought  an  action  for  damages 
against  the  associated  owners  alleging  a  conspiracy  to  injure  the  plain- 
tiffs :— 

Eeldj  affirming  the  decision  of  the  Court  of  Appeal  (23  Q.  B.  D.  598), 
that  since  the  acts  of  the  defendants  were  done  with  the  lawful  object  of 
protecting  and  extending  their  trade  and  increasing  their  profits,  and  since 
they  had  not  employed  any  unlawful  means,  the  plaintiffs  had  no  cause  of 
action. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (1).  The 
action  was  brought  by  the  appellants  against  the  respondents. 
The  statement  of  claim  alleged  as  follows : — 

1.  The  plaintiffs  have  suffered  damage  by  reason  of  the  defen- 
dants (other  than  Sutherland,  Barnes,  Holt,  and  Swire),  as  and 
being  owners  of  numerous  steamers  trading  between  ports  in 
the  Yangtsekiang  Eiver  and  London,  and  the  defendants  Suther- 
land, Barnes,  flolt,  and  Swire,  as  and  being  interested  in  the 
steamers  owned  by  the  defendants  the  Peninsular  and  Oriental 
Steam  Navigation  Company  and  the  Ocean  Steamship  Company, 
conspiring  together  and  with  other  persons  at  present  unknown 
to  the  plaintiffs  to  prevent  the  plaintiffs  from  obtaining  cargoes 
for  steamers  owned  by  the  plaintiffs  from  shippers  to  be  carried 
from  ports  in  the  said  river  to  London,  for  reward  to  the  plaintiffs 
in  that  behalf. 

2.  The  conspiracy  consisted  and  consists  of  a  combination  and 
agreement  by  and  amongst  the  defendants  (other  than  Suther- 
land, Barnes,  Holt,  and  Swire)  as  and  being  owners  of  steamers 
trading  as  aforesaid  and  having  by  reason  of  such  combination 
and  agreement  control  of  the  homeward  shipping  trade,  and  the 
defendants  Sutherland,  Barnes,  Holt,  and  Swire,  as  and  being 
interested  in  the  steamers  owned  as  aforesaid,  pursuant  to  which 
shippers  were  and  are  bribed,  coerced  and  induced  to  agree  to 
forbear  and  to  forbear  from  shipping  cargoes  by  the  steamers  of 
the  plaintiffs. 

3.  In  the  alternative  the  conspiracy  consisted  and  consists  of  a 
combination  and  agreement  by  and  amongst  the  defendants,  as  and 
being  owners  of  and  interested  in  steamers  as  aforesaid,  pursuant 
to  which  the  defendants,  with  the  intent  to  injure  the  plaintiffs 

(1)  23  Q.  B.  D.  598. 
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and  prevent  them  obtaining  cargoes  for  their  steamers  trading 
between  the  said  ports,  agreed  to  refuse  and  refused  to  accept 
cargoes  from  shippers  except  upon  the  terms  that  the  said 
shippers  should  not  ship  any  cargoes  by  the  steamers  of  the 
plaintiffs,  and  by  threats  of  stopping  the  shipment  of  homeward 
cargoes  altogether,  which  threats  they  had  the  power  and  intended 
to  carry  into  effect,  did  and  do  prevent  shippers  from  shipping 
cargoes  by  the  plaintiffs'  steamers  and  threaten  and  intend  to 
continue  so  to  do. 

The  plaintiffs  claimed  damages  and  an  injunction  to  restrain 
the  defendants  from  continuing  the  said  wrongful  acts.  An 
application  for  an  interim  injunction  was  refused  by  Lord 
Coleridge  C.J.  and  Fry  L.J  (1).  The  following  are  the  material 
facts  proved  at  the  trial  of  the  action  before  Lord  Coleridge  C.J. 
without  a  jury. 

The  appellant  company  was  incorporated  in  1883  and  took 
over  the  steamers  owned  by  Gellatly  &  Co.,  and  among  them  the 
SS.  Fathan,  Afghan,  and  Ghazee,  which  were  in  China  in  the 
tea  seasons  of  1884  and  1885.  Cellatly  &  Co.  were  the  principal 
owners  in  and  managers  of  the  appellant  company,  and  were  also 
the  London  outward  loading  brokers  of  the  Ocean  Steamship 
Company.  The  respondents  were  owners  of,  or  managing  owners 
interested  in,  steamers  engaged  in  the  trade  between  China  and 
England  and  elsewhere. 

The  "  tea  season  "  in  China  lasts  about  five  to  six  weeks,  begin- 
ning from  the  latter  part  of  May.  Tea  exported  during  the 
season  from  Hankow  for  England  is  either  shipped  there  (600 
miles  up  the  river  Yangtsze)  direct  for  England  or  sent  to 
Shanghai  (at  the  mouth  of  the  river)  and  there  re-shipped.  The 
defendants  desired  to  secure  this  trade  for  themselves  and  to 
maintain  freights  at  remunerative  rates.  With  this  object  they 
had  in  some  previous  years  agreed  among  themselves  to  regulate 
the  amount  of  tonnage  to  be  sent  up  to  Hankow  and  the  freights 
to  be  demanded.  In  the  spring  of  1884  they  held  a  conference, 
as  the  result  of  which  they  issued  to  merchants  and  shippers  in 
China' the  following  circular  : — 

"  Shanghai,  10th  May  1884. 
"To  those  exporters  who  confine  their  shipments  of  tea 
(1)  15  Q.  B.'D.  476. 


H.  L.  (E.) 

1891 

Mogul 
Steamship 
Company 

V. 

McGrKEGOE, 

Gow  &  Co. 
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H.  L.  (E.)   and  general  cargo  from  China  to  Europe  (not  including  the 
1891       Mediterranean  and  Black  Sea  ports)  to  the  P.  &  0.  S.  N.  Co.'s, 
Mogul         M.  Co.'s,  0.  S.  IST.  Co.'s,  Glen,  Castle,  Shire  and  Ben  lines  and 

Company  Oojpach  and  Nmgchow,  we  shall  be  happy  to  allow  a 

McGeegoe  ^  P®^  freights  charged. 

Gow  &  Co.  "  Exporters  claiming  the  returns  will  be  required  to  sign  a 
declaration  that  they  have  not  made  or  been  interested  in  any 
shipments  of  tea  or  general  cargo  to  Europe  (excepting  the 
ports  above  named)  by  other  than  the  said  lines.  Shipments  by 
the  SS.  Albany,  Pathan,  and  Ghazee  on  their  present  voyages 
from  Hankow  will  not  prejudice  claims  for  returns.  Each  line 
to  be  responsible  for  its  own  returns  only,  which  will  be  payable 
half-yearly  commencing  the  30th  of  October  next.  Shipments 
by  an  outside  steamer  at  any  of  the  ports  in  China  or  at  Hong 
Kong  will  exclude  the  firm  making  such  shipments  from  par- 
ticipation in  the  return  .during  the  whole  six-monthly  period 
within  which  they  have  been  made,  even  although  its  other 
branches  may  have  given  entire  support  to  the  above  lines. 

"  The  foregoing  agreement  on  our  part  to  be  in  force  from 
present  date  till  the  30th  of  April  1886." 

The  plaintiffs  (who  were  not  members  of  the  conference)  were 
admitted  to  the  benefits  of  the  arrangement  in  respect  of  their 
vessels  the  Pathan  and  Ghazee  for  the  homeward  voyage  of  that 
season  only. 

In  1885  the  defendants  held  another  conference  and  came 
to  a  written  agreement,  dated  the  7th  of  April,  which  regu- 
lated as  between  the  defendants  the  tea  trade  with  China 
and  Japan,  and  provided  for  a  certain  division  of  cargoes,  for 
the  determination  of  the  rates  of  freight  and  for  the  con- 
tinuance of  the  rebate  of  5  per  cent.  It  also  provided  that  if 
"  outsiders  "  should  start  for  Hankow,  Conference  steamers  must 
meet  them  there,  the  selection  of  tonnage  to  be  employed  for 
this  purpose  being  left  to  the  Shanghai  agents  of  the  lines  in 
consultation  together,  the  number  to  be  limited  as  much  as 
consistent  with  effective  opposition.  That  should  there  not  be 
a  Conference  steamer  in  port  or  named  for  despatch  within  a 
week  with  available  cargo  space,  shipments  made  by  an  outsider 
during  that  period  should  not  invalidate  the  claim  for  the 
rebate  of  5  per  cent,  on  the  freights.    That  agents  of  Conference 
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steamers  in  China  and  Japan  should  be  prohibited  from  being   H.  L.  (E.) 
interested  directly  or  indirectly  in  opposing  steamers,  or  in  the  1891 
loading  of  sailing  vessels  of  outsiders.    And  that  the  agreement  Mogul 
might  be  terminated  at  any  time  on  notice  being  given  by  the 
party  wishing  to  retire  to  each  of  the  others,  but  only  by  prin-  ^  ^v. 
eipals  at  home  and  not  by  agents  abroad.    Copies  of  this  Gow&Co' 
agreement  were  sent  by  the  defendants   to  their  agents  at 
Shanghai.    The  plaintiffs  desired  to  join  this  conference,  but 
were  excluded  from  it  and  from  all  its  benefits,  and  in  May  1885 
sent  the  Pathan  and  Afghan  to  Hankow  to  endeavour  to  secure 
homeward  cargoes.    The  defendants'  agents  at  Shanghai  there- 
upon sent  to  shippers  at  Hankow  the  following  circular  : — 

"  Private.  Shanghai,  11th  May  1885. 

"Eeferring  to  our  circular  dated  the  10th  of  May  1884  we 
beg  to  remind  you  that  shipments  for  London  by  the  S.S.  Pathan, 
Afghan  and  Aberdeen,  or  by  other  non-Conference  steamers  at 
any  of  the  ports  in  China  or  at  Hong  Kong,  will  exclude  the 
firm  making  such  shipments  from  participation  in  the  return 
during  the  whole  six-monthly  period  in  which  they  have  been 
made  even  although  the  firm  elsewhere  may  have  given  exclusive 
support  to  the  Conference  lines." 

The  defendants  also  despatched  some  Conference  steamers  to 
Hankow  to  oppose  the  Pathan  and  Afghan  and  secure  the  freights 
if  possible  to  the  exclusion  of  non-Conference  vessels,  and  with  this 
object  they  underbid  the  plaintiffs  and  caused  a  general  reduction 
of  freights  at  Hankow.  In  the  result  the  Pathan  and  Afghan 
obtained  freights,  but  at  very  low  and  unremunerative  rates. 
A  letter  of  the  1st  of  May  was  put  in  from  the  chairman  of  the 
P.  &  0.  Co.  to  their  agent  at  Shanghai  to  the  effect  that  if  a 
firm  of  agents  at  Hankow  (who  acted  there  both  for  that 
company  and  for  the  plaintiffs)  should  carry  out  their  intention 
of  loading  the  plaintiffs'  vessels  home  the  P.  &  0.  Co.  would 
have  to  close  their  relations  with  them.  On  the  28th  of  May 
Gellatly  &  Co.  were  dismissed  from  the  agency  of  the  Ocean 
Steamship  Company. 

The  action  was  brought  on  the  29th  of  May  1885.  It  was 
agreed  that  the  damages  should  if  necessary  be  ascertained 
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H.  L.  (E.)  by  a  reference.    Lord  Coleridge  C.J.  made  an  order  entering 

1891  judgment  for  the  defendants  with  costs  (1).    That  order  was 

^^jjj^  affirmed  by  the  Court  of  Appeal  (Bowen  and  Fry  L.JJ.,  Lord 

0?^^'*  Esher  M.E.  dissenting  (2)). 

V. 

JMcGtRegok 

Gow  &  Co.'      April  14,  16,  17,  20,  21 ;  May  11.    Sir  Henri/  Jcl'^&s  Q.C.  and 
Gorell  Barnes  Q.C.  (Sims  Williams  with  them)  for  the  appellants : — 

The  acts  of  the  defendants  were  actionable  on  several  grounds. 
The  combination  and  agreements  were  in  restraint  of  trade, 
and  therefore  void  and  illegal :  Hilton  v.  Eehersley  (8)  and 
Hornby  v.  Close  (4).  They  were  carried  into  effect  by  wrongful 
and  unlawful  methods,  viz. :  by  offering  undue  advantage  (a 
rebate  on  the  freights)  to  those  who  accepted  the  terms,  and  by 
imposing  a  penalty  on  those  who  refused  them.  Seeking  to 
increase  one's  own  trade  is  in  itself  legitimate,  but  seeking  to 
deprive  a  rival  of  his  trade  or  to  prevent  him  carrying  it  on  is 
not ;  a  fortiori  when  wrongful  means  are  employed.  The  allow- 
ance of  rebate  to  those  shippers  who  would  agree  to  ship  only 
by  Conference  steamers  ;  the  sending  special  steamers  to  Hankow 
to  oppose  the  plaintiffs'  steamers  and  prevent  them  obtaining 
any  cargoes  by  offering  to  carry  at  very  low  rates ;  the  reduc- 
tion of  freights  to  a  ruinous  point ;  the  threats  to  dismiss  and 
the  dismissal  of  agents  who  acted  for  the  plaintiffs,  were  all 
wrongful  means,  and  were  put  in  force  not  merely  to  increase 
the  defendants'  own  trade  but  to  drive  the  plaintiffs  out  of  the 
trade  and  make  it  impossible  for  them  to  carry  it  on.  The 
restrictions  imposed  by  the  combination  on  the  free  action  of 
the  members  made  the  combination  void  and  illegal  as  in 
restraint  of  trade  ;  and  there  is  the  authority  of  Crompton  J.  in 
Hilton  V.  Eehersley  (5)  that  such  combinations  are  "illegal  and 
indictable  at  common  law,  as  tending  directly  to  impede  and 
interfere  with  the  free  course  of  trade."  That  dictum  was  not 
supported  by  the  other  judges  in  the  Queen's  Bench,  but  the 
judgment  of  the  Exchequer  Chamber  delivered  by  Alderson  B. 
leaves  open  for  future  decision  the  question  whether  an  indict- 

(1)  21  Q.  B.  D.  544.  (3)  6  E.  &  B.  47. 

(2)  23  Q.  B.  D.  598.  (4)  Law  Eep.  2  Q.  B.  153. 

(5)  6  E.  &  B.  47,  53. 
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ment  would  lie.  Assuming  that  it  would  an  action  clearly  lies 
at  the  suit  of  any  one  person  who  has  suffered  special  damage. 
The  ground  of  illegality  is  that  such  agreements  are  contrary  to 
public  policy :  see  the  cases  collected  in  the  notes  to  Mitchel  v. 
Beynolds  (1),  beginning  with  Bier's  Case  (2)  ;  also  the  Ipswich 
Tailors*  Case  (3) ;  the  case  of  a  blacksmith  (4).  In  Cousins  v. 
Smith  (5)  Lord  Eldon  held  that  a  combination  of  wholesale  grocers 
to  purchase  all  imported  fruit  so  that  those  who  would  not  buy 
from  them  exclusively  should  not  have  any  supply  was  "  a  con- 
spiracy against  the  world  at  large  "  and  illegal.  "  A  combination 
to  violate  a  private  right  in  which  the  public  has  a  sufficient 
interest  is  a  crime,  such  a  violation  being  an  actionable  wrong 
Sir  W.  Erie  on  Trade  Unions,  p.  32.  The  defendants'  combina- 
tion not  only  interfered  with  the  right  of  those  who  were  parties 
to  it  to  regulate  their  own  mode  of  carrying  on  their  trade  but 
interfered  with  the  right  of  the  plaintiffs  and  of  all  shippers  in 
that  business  to  a  free  course  of  trade,  and  passed  the  limits  of 
fair  competition.  The  object  of  the  defendants  and  the  natural 
effect  of  their  acts  was  to  drive  away  the  plaintiffs  and  all  other 
competitors  and  then  to  keep  freights  at  a  high  rate.  This  was 
contrary  to  public  policy  and  amounted  to  a  public  mischief :  the 
interest  of  shippers  and  consumers  being  to  have  low  freights. 
Driving  away  or  terrifying  a  man's  customers  so  as  to  secure  them 
for  oneself  is  like  firing  guns  near  another's  decoy  to  frighten 
the  ducks  and  have  a  chance  of  shooting  them,  and  is  therefore 
actionable  :  see  Keeble  v.  EicJceringill  (6)  ;  Hannam  v.  Mockett  (7), 
and  the  early  cases  collected  in  1  Bac.  Abr.  tit.  Action  on  the 
casfe  (A)  p.  101.  The  present  case  is  analogous  to  that  of 
maliciously  procuring  a  breach  of  contract  so  as  to  injure  a 
rival  and  benefit  oneself:  see  Lumley  v.  Gye  (8).  And  it  matters, 
not  whether  the  wrongful  act  be  done  for  the  indirect  purpose  of 
injuring  the  plaintiffs  or  of  benefiting  the  defendants  at  the 
expense  of  the  plaintiffs ;  it  is  equally  actionable :  Bowen  v. 
Ball  (9).    The  defendants  could  not  gain  the  exclusive  trade 

(1)  1  Sm.  L.  C.  9th  ed.  p.  444.  (5)  13  Ves.  542. 

(2)  Year  Book,  2  Hen.  5,  fol.  5,  (6)  11  East,  574,  n. 
pi.  26.                                                    (7)  2  B.  &  C.  934. 

(3)  11  Eep.  101.  (8)  2  E.  «fe  B.  216. 

(4)  2  Leon.  210,  case  259.  (9)  6  Q.  B.  D.  333,  338. 
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H.  L.  (E.)   and  benefit  themselves  without  taking  it  away  from  the  plaintiffs 
1891       and  injuring  them.    To  constitute  malice  in  law  it  is  not  neces- 
Mogul     sary  to  shew  ill-will  against  a  person,  it  is  enough  if  the  act  be 


wrongful,  done  intentionally  without  just  cause  or  excuse : 


But  this  is  a  case  of  concerted  action  by  several,  of  conspiracy — 
a  much  stronger  case.  Many  things  done  by  an  individual  are 
not  actionable,  which  done  by  several  in  combination  are.  "  All 
confederacies  whatsoever  wrongfully  to  prejudice  a  third  person 
are  highly  criminal  at  common  law;  as  where  divers  persons 
confederate  together  by  indirect  means  to  impoverish  a  third 
person 2  Hawk.  P.  C.  c.  72,  s.  2 ;  3  Eussell  on  Crimes,  5th  ed. 
p.  109.  Here  the  intention  was  to  drive  the  plaintiffs  out  of  the 
trade  and  the  natural  result  would  be  to  impoverish  them.  "  A 
conspiracy  to  raise  the  price  of  pepper  is  punishable  " :  jB.  v. 
Starling  (2).  One  spectator  in  a  theatre  may  hiss  an  actor  but 
a  concerted  plan  by  several  is  an  indictable  offence :  Clifford  v. 
Brandon  (3).  And  an  action  lies :  Gregory  v.  Buke  of  Bruns- 
wick (4).  A  combination  among  military  officers  of  the  East 
India  Company  to  throw  up  their  commissions  in  order  to  force 
the  company  to  grant  a  larger  allowance  was  said  to  be  a  criminal 
act :  Vertue  v.  Lord  Glive  (5).  A  combination  not  to  sell  articles 
of  trade  under  certain  prices  or  not  to  work  under  certain  prices 
is  at  common  law  an  indictable  offence:  Bex  v.  Eecles  (6)  per 
Lord  Mansfield.  To  constitute  a  conspiracy  it  is  enough  if  the 
acts  agreed  to  be  done,  though  not  criminal,  amount  to  a  civil 
wrong  :  Beg.  v.  Warhurton  (7)  per  Cockburn  C.J.  A  conspiracy 
is  an  agreement  by  two  or  more  to  do  an  unlawful  thing  or  to 
do  a  lawful  thing  by  unlawful  means,  and  a  combination  by 
servants  to  leave  their  employment  in  breach  of  their  contracts 
is  indictable,  notwithstanding  34  &  35  Yict.  c.  31  s.  2  which 
enacted  that  the  purposes  of  a  trade  union  should  not,  by  reason 
merely  that  they  are  in  restraint  of  trade,  be  deemed  to  be 


(1)  4  B.  &  C.  247,  255. 

(2)  1  Keb.  650. 

(3)  2  Camp,  at  p.  372,  n. 


(4)  6  Man.  &  G.  953. 

(5)  4  Burr,  at  p.  2476. 

(6)  1  Lea.  0.  C.  274,  276. 


(7)  Law  Kep.  1  C.  C.  274,  276. 
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unlawful  so  as  to  render  any  member  of  such  trade  union  liable 
to  criminal  prosecution  for  conspiracy  or  otherwise :  Beg,  v. 
Bunn  (I) ;  and  see  Beg.  v.  Duffield  (2) ;  Beg.  v.  Parnell  (3). 

In  the  American  Courts,  the  law  as  to  associations  such  as  the 
present  has  been  clearly  laid  down.  In  Stanton  v.  Allen  (4)  the 
Supreme  Court  of  New  York  held  in  1848  that  a  combination 
by  boatowners  to  regulate  freights  and  divide  profits  was  against 
public  policy  and  void  because  its  tendency  was  to  increase 
prices,  prevent  wholesome  competition,  and  diminish  the  public 
revenue.  See  also  State  v.  Glidden,  cited  in  State  v.  Stewart  (5). 
A  combination  to  do  acts  to  the  prejudice  of  the  public  or  oppres- 
sive to  individuals  gives  a  right  of  action  to  any  one  who  is 
injured  by  it:  Morris  Bun  Coal  Company  v.  Barclay  Coal  Com- 
pany (6) ;  Hooker  v.  Vandewater  (7) ;  Salt  Company  v.  Guthrie  (8). 
A  corporation  is  intended  by  the  law  to  exercise  the  franchises 
conferred  upon  it  for  the  benefit  of  the  public ;  and  a  trading 
corporation  which  with  others  gives  control  of  its  business  to  an 
association  in  order  to  prevent  competition  and  raise  prices  will 
be  dissolved :  People  of  the  State  of  New  York  v.  North  Biver 
Sugar  Bejtning  Company  (9). 

Sir  Charles  Bussell  Q.C.  and  Sir  Horace  Bavey  Q.C.  {Finlay  Q.C. 
Bollard  and  Box  with  them)  for  the  respondents  : — 

To  maintain  this  action  the  plaintiffs  must  shew  that  some 
legal  right  of  theirs  has  been  infringed  by  the  defendants.  What 
legal  right  has  been  assailed?  The  combination  was  formed 
solely  to  protect  and  further  the  defendants'  own  trade  interests, 
and  there  is  no  evidence  of  an  intention  to  injure  the  plaintiffs 
except  so  far  as  every  trader  tries  to  get  business,  the  result  of 
which  may  be  to  injure  his  rivals.  The  defendants  infringed  no 
legal  right  in  offering  a  rebate  to  those  who  would  deal  exclu- 
sively with  them,  or  in  sending  steamers  to  underbid  the  plain- 
tiffs, or  in  reducing  freights  so  as  to  drive  the  plaintiffs  out  of 
the  trade,  or  in  dismissing  from  their  agency  persons  who  were 

(1)  12  Cox,  C.  0.  316.  (5)  59  Amer.  K.  at  pp.  721,  724. 

(2)  5  Cox,  C.  C.  404,  429.  (6;  68  Penn.  173,  186. 

(3)  14  Cox,  C.  C.  508,  513.  (7)  4  Denio,  N.  Y.  349. 

(4)  5  Denio,  N.  Y.  434.  (8)  35  Ohio  St.  666,  672. 

•  (9)  54  Hun,  (61  N.  Y.  Sup.  Ct.)  354. 
A.  C.  1892.  3  D 
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assisting  their  rivals.  These  acts  are  common — almost  universal 
—in  every  department  of  trade  where  competition  is  keen,  and  no 
authority  has  been  cited  which  shews  that  any  legal  right  of  the 
plaintiffs  has  been  infringed.  At  common  law  a  common  carrier 
is  bound  to  charge  reasonably  but  not  to  charge  equally :  Branly 
V.  South  Eastern  Railway  Company  (1),  and  the  offering  a  rebate 
violates  no  right.  Even  the  motive  to  injure  a  neighbour  will 
not  make  an  act  actionable  if  done  in  the  exercise  of  a  right ; 
e.g.  setting  up  a  shop  near  a  rival ;  and  see  the  illustrations  put 
by  Lord  Penzance  in  Capital  and  Counties  Banh  v.  Henty  (2). 
The  right  of  firing  guns,  driving  on  a  highway  and  the  like,  is 
a  qualified  right :  it  must  not  be  exercised  to  the  injury  of  other 
persons.  But  the  right  of  free  competition  in  trade  is  an  absolute 
right.  Even  if  such  a  combination  as  the  present  were  void  as 
being  in  restraint  of  trade  it  would  give  the  plaintiffs  no  cause 
of  action.  Such  agreements  are  illegal  only  in  the  sense  that 
the  law  will  not  enforce  them ;  they  are  not  immoral,  and  (except 
the  dictum  of  Crompton  J.,  with  which  Lord  Campbell  C.J. 
and  Erie  J.  differed  and  which  has  never  been  followed)  there 
is  no  authority  for  saying  that  an  indictment  will  lie  against 
the  parties.  But  if  it  were  necessary  to  determine  the  point 
there  is  good  reason  for  holding  such  an  agreement  as  the  pre- 
sent valid.  The  restriction  on  trading  was  not  general  but 
partial,  the  agreement  was  for  a  limited  time,  was  reasonable  and 
founded  on  a  good  consideration,  and  any  of  the  parties  to  it 
might  retire  upon  giving  notice.  See  the  judgment  in  Collins  v. 
Loche  (3).  As  to  the  argument  from  public  policy  Burrough  J. 
said  in  Richardson  v.  Hellish  (4)  "  I  protest  against  arguing  too 
strongly  upon  public  policy  : — it  is  a  very  unruly  horse  and  when 
once  you  get  astride  it  you  never  know  where  it  will  carry  you. 
It  may  lead  you  from  the  sound  law.  It  is  never  argued  at  all 
but  when  other  points  fail."  And  see  the  observations  passim  in 
Egerton  v.  Earl  Brownlow  (5).  Whether  such  combinations  and 
agreements  are  on  the  whole  beneficial  or  not  to  the  public  is  a 
question  not  of  law  but  of  political  economy  as  to  which  there 


(1)  31  L.  J.  (CP.)  286.  (3)  4  App.  Gas.  674. 

(2)  7  App.  Gas.  at  p.  766.  (4)  2  Bing.  at  p.  252. 

(5)  4  H.  L.  G.  1. 
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will  always  be  a  difference  of  opinion.  The  plaintiffs  have  not 
brought  the  case  within  their  own  definition  of  conspiracy: 
neither  the  acts  agreed  to  be  done,  nor  the  means  adopted  for 
doiiig  them  have  been  shewn  to  be  unlawful.  It  is  not  as  if 
there  had  been  fraud  or  misrepresentation  or  violent  interference 
with  a  man's  customers  or  trade,  or  intimidation  or  molestation 
or  obstruction,  of  which  Green  v.  London  General  Omnibus  Com- 
pany (1)  is  an  example-  The  principles  by  which  this  case  is 
governed  are  clearly  explained  in  the  judgments  of  Bo  wen  and 
FryKJJ.  (2). 
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Sir  H.  James  Q.C.  in  reply  contended  that  a  conspiracy  to  do 
any  act  which  though  not  in  itself  indictable  was  unlawful  was 
an  indictable  offence,  and  that  an  action  lay  at  the  suit  of  any 
person  who  was  injured  by  such  a  conspiracy ;  and  referred  to 
conspiracies  to  debauch :  e.g.  Beg  v.  Lord  Grey  (3) ;  Beg  v. 
Hears  (4) ;  and  Beg  v.  Howell  (5). 


The  House  took  time  for  consideration. 


Dec.  18.    LoED  Halsbury,  L.C.  : — 

My  Lords,  notwithstanding  the  elaborate  examination  which 
this  case  has  undergone,  both  as  to  fact  and  law,  I  believe  the 
facts  may  be  very  summarily  stated,  and  when  so  stated  the  law 
seems  to  me  not  open  to  doubt. 

An  associated  body  of  traders  endeavour  to  get  the  whole  of  a 
limited  trade  into  their  own  hands  by  offering  exceptional  and 
very  favourable  terms  to  customers  who  will  deal  exclusively 
with  them  ;  so  favourable  that  but  for  the  object  of  keeping  the 
trade  to  themselves  they  would  not  give  such  terms ;  and  if  their 
trading  were  confined  to  one  particular  period  they  would  be 
trading  at  a  loss,  but  in  the  belief  that  by  such  competition  they 
will  prevent  rival  traders  competing  with  them,  and  so  receive 
the  whole  profits  of  the  trade  to  themselves. 

I  do  not  think  that  I  have  omitted  a  single  fact  upon  which 

(1)  7  C.  B.  (N.S.)  290.  (3)  9  St.  Trials,  127. 

(2)  23  Q.  B.  D.  611,  620.  (4)  20  L.  J.  (M.C.)  59. 

(5)  4  F.  &  F.  160. 

3         D  2 
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H.  L.  (E.)   the  appellants  rely  to  show  that  this  course  of  dealing  is  unlawful 
1891       and  constitutes  an  indictable  conspiracy. 

Mogul        Now  it  is  not  denied  and  cannot  be  even  argued  that  prima 
Company*  ^^^^^  ^  trader  in  a  free  country  in  all  matters  "  not  contrary  to 
law  may  regulate  his  own  mode  of  carrying  on  his  trade  according 
Gow  &  Co.  to  his  own  discretion  and  choice.     This  is  the  language  of 
Lord  Halsbury,  Baron  Alderson  in  delivering  the  judgment  of  the  Exchequer 
Chamber  (1),  and  no  authority,  indeed  no  argument,  has  been 
directed  to  qualify  that  leading  proposition.    It  is  necessary, 
therefore,  for  the  appellants  here  to  show  that  what  I  have  de- 
scribed as  the  course  pursued  by  the  associated  traders  is  a 
"  matter  contrary  to  law." 

JSTow,  after  a  most  careful  study  of  the  evidence  in  this  case,  I 
have  been  unable  to  discover  anything  done  by  the  members  of 
the  associated  body  of  traders  other  than  an  offer  of  reduced 
freights  to  persons  who  would  deal  exclusively  with  them ;  and 
if  this  is  unlawful  it  seems  to  me  that  the  greater  part  of  com- 
mercial dealings,  where  there  is  rivalry  in  trade,  must  be  equally 
unlawful. 

There  are  doubtless  to  be  found  phrases  in  the  evidence  which, 
taken  by  themselves,  might  be  supposed  to  mean  that  the 
associated  traders  were  actuated  by  a  desire  to  inflict  malicious 
injury  upon  their  rivals  ;  but  when  one  analyses  what  is  the  real 
meaning  of  such  phrases  it  is  manifest  that  all  that  is  intended 
to  be  implied  by  them  is  that  any  rival  trading  which  shall  be 
started  against  the  association  will  be  rendered  unprofitable  by 
the  more  favourable  terms,  that  is  to  say,  the  reduced  freights, 
discounts,  and  the  like  which  will  be  given  to  customers  who 
will  exclusively  trade  with  the  associated  body.  And,  upon  a 
review  of  the  facts,  it  is  impossible  to  suggest  any  malicious 
intention  to  injure  rival  traders,  except  in  the  sense  that  in  pro- 
portion as  one  withdraws  trade  that  other  people  might  get,  you, 
to  that  extent,  injure  a  person's  trade  when  you  appropriate  the 
trade  to  yourself.  If  such  an  injury,  and  the  motive  of  its 
infliction,  is  examined  and  tested,  upon  principle,  and  can  be 
truly  asserted  to  be  a  malicious  motive  within  the  meaning  of 
the  law  that  prohibits  malicious  injury  to  other  people,  all 
(1)  Hilton  V.  EckersJey,  6  E.  &  B.  at  pp.  74,  75. 
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competition  must  be  malicious  and  consequently  unlawful,  a  H.  L.  (E.) 

sufficient  reductio  ad  absurd um  to  dispose  of  that  head  of  suggested  1891 

unlawfulness.  Mogul 

The  learned  counsel  who  argued  the  case  for  the  appellants  q^^^y^ 

with  their  usual  force  and  ability,  were  pressed  from  time  to  v. 

Til-  •  1  r»ir»i  McGregor, 

time  by  some  oi  your  Lordships  to  point  out  what  act  of  unlawiul  Gow  &  Co. 

obstruction,  violence,  molestation,  or  interference  was  proved  Lord  Haisbury, 

•  •  L  C 

against  the  associated  body  of  traders,  and,  as  I  have  said,  the 
only  wrongful  thing  upon  which  the  learned  counsel  could  place 
their  fingers  was  the  competition  which  I  have  already  dealt 
with.  Intimidation,  violence,  molestation,  or  the  procuring  of 
people  to  break  their  contracts,  are  all  of  them  unlawful  acts ; 
and  I  entertain  no  doubt  that  a  combination  to  procure  people 
to  do  such  acts  is  a  conspiracy  and  unlawful. 

The  sending  up  of  ships  to  Hankow,  which  in  itself,  and  to  the 
knowledge  of  the  associated  traders,  would  be  unprofitable,  but 
was  done  for  the  purpose  of  influencing  other  traders  against 
coming  there  and  so  encouraging  a  ruinous  competition,  is  the 
one  fact  which  appears  to  be  pointed  to  as  out  of  the  ordinary 
course  of  trade.  My  Lords,  after  all,  what  can  be  meant  by 
"  out  of  the  ordinary  course  of  trade  "  ?  I  should  rather  think,  as 
a  fact,  that  it  is  very  commonly  within  the  ordinary  course  of 
trade  so  to  compete  for  a  time  as  to  render  trade  unprofitable 
to  your  rival  in  order  that  when  you  have  got  rid  of  him  you 
may  appropriate  the  profits  of  the  entire  trade  to  yourself. 

I  entirely  adopt  and  make  my  own  what  was  said  by  Lord 
Justice  Bowen  in  the  Court  below  : — "  All  commercial  men  with 
capital  are  acquainted  with  the  ordinary  expedient  of  sowing  one 
year  a  crop  of  apparently  unfruitful  prices,  in  order  by  driving 
competition  away  to  reap  a  fuller  harvest  of  profit  in  the  future ; 
and  until  the  present  argument  at  the  Bar  it  may  be  doubted 
whether  shipowners  or  merchants  were  ever  deemed  to  be  bound 
by  law  to  conform  to  some  imaginary  '  normal '  standard  of 
freights  or  prices,  or  that  law  courts  had  a  right  to  say  to  them 
in  respect  of  their  competitive  tariffs,  ^  Thus  far  shalt  thou  go, 
and  no  further.'  " 

Excluding  all  I  have  excluded  upon  my  view  of  the  facts,  it  is 
very  difficult  indeed  to  formulate  the  proposition.    What  is  the 
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H.  L.  (E.)  wrong  done  ?  What  legal  right  is  interfered  with  ?  What 
1891  coercion  of  the  mind,  or  will,  or  of  the  person  is  effected  ?  All 
Mogul         ^^^^  ^0  trade  upon  what  terms  they  will,  and  nothing  has  been 

C^oMPAN?  except  in  rival  trading  which  can  be  supposed  to  interfere 

^.        with  the  appellants'  interests. 

Gow  &  Co.      i  think  this  question  is  the  first  to  be  determined :  What 

Lord  Haisbury,  i^jury,  if  any,  has  been  done  ?  What  legal  right  has  been 
interfered  with  ?  Because  if  no  legal  right  has  been  interfered 
with,  and  no  legal  injury  inflicted,  it  is  vain  to  say  that  the  thing 
might  have  been  done  by  an  individual,  but  cannot  be  done  by  a 
combination  of  persons.  My  Lords,  I  do  not  deny  that  there  are 
many  things  which  might  be  perfectly  lawfully  done  by  an 
individual,  which,  when  done  by  a  number  of  persons,  become 
unlawful.  I  am  unable  to  concur  with  the  Lord  Chief  Justice's 
criticism  (1)  (if  its  meaning  was  rightly  interpreted,  which  I  very 
much  doubt)  on  the  observations  made  by  my  noble  and  learned 
friend  Lord  Bramwell  in  Beg.  v.  Druitt  (2),  if  that  was  intended 
to  treat  as  doubtful  the  proposition  that  a  combination  to  insult 
and  annoy  a  person  would  be  an  indictable  conspiracy.  I  should 
have  thought  it  as  beyond  doubt  or  question  that  such  a  com- 
bination would  be  an  indictable  misdemeanour,  and  I  cannot 
think  the  Chief  Justice  meant  to  throw  any  doubt  upon  such  a 
proposition. 

But  in  this  case  the  thing  done,  the  trading  by  a  number  of 
persons  together,  effects  no  more  and  is  no  more,  so  to  speak,  a 
combined  operation  than  that  of  a  single  person.  If  the  thing 
done  is  rendered  unlawful  by  combination,  the  course  of  trade  by 
a  person  who  singly  trades  for  his  own  benefit  and  apart  from 
partnership  or  sharing  profits  with  others,  but  nevertheless  avails 
himself  of  combined  action,  would  be  open  to  the  same  objec- 
tions. The  merchant  who  buys  for  him,  the  agent  who  procures 
orders  for  him,  the  captain  who  sails  his  ship,  and  even  the  sailors 
(if  they  might  be  supposed  to  have  knowledge  of  the  transaction) 
would  be  acting  in  combination  for  the  general  result,  and  would, 
whether  for  the  benefit  of  the  individual,  or  for  an  associated 
body  of  traders,  make  it  not  the  less  combined  action  than  if  the 
combination  were  to  share  profits  with  independent  traders ;  and 
(1)  21  Q.  B.  D.  551.  (2)  10  Cox,  C.  C.  592. 
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if  a  combination  to  effect  that  object  would  be  unlawful,  the   H.  L.  (E.) 
sharers  in  the  combined  action  could,  in  a  charge  of  criminal  1891 
conspiracy,  make  no  defence  that  they  were  captain,  agent,  or  mogll 
sailors,  respectively,  if  they  were  knowingly  rendering  their  ^^omp^^ 
aid  to  what,  by  the  hypothesis,  would  be  unlawful  if  done  in 

IMCLtREGOR, 

combination.  Gow  &  Co. 

A  totally  separate  head  of  unlawfulness  has,  however,  been  Lord  Haisbury, 
introduced  by  the  suggestion  that  the  thing  is  unlawful  because 
in  restraint  of  trade.  There  are  two  senses  in  which  the  word 
"  unlawful "  is  not  uncommonly,  though,  I  think,  somewhat 
inaccurately  used.  There  are  some  contracts  to  which  the  law 
will  not  give  effect;  and  therefore,  although  the  parties  may 
enter  into  what,  but  for  the  element  which  the  law  condemns? 
would  be  perfect  contracts,  the  law  would  not  allow  them  to 
operate  as  contracts,  notwithstanding  that,  in  point  of  form,  the 
parties  have  agreed.  Some  such  contracts  may  be  void  on  the 
ground  of  immorality ;  some  on  the  ground  that  they  are  con- 
trary to  public  policy ;  as,  for  example,  in  restraint  of  trade :  and 
contracts  so  tainted  the  law  will  not  lend  its  aid  to  enforce.  It 
treats  them  as  if  they  had  not  been  made  at  all.  But  the  more 
accurate  use  of  the  word  "unlawful,"  which  would  bring  the 
contract  within  the  qualification  which  I  have  quoted  from  the 
judgment  of  the  Exchequer  Chamber,  namely,  as  contrary  to 
law,  is  not  applicable  to  such  contracts. 

It  has  never  been  held  that  a  contract  in  restraint  of  trade  is 
contrary  to  law  in  the  sense  that  I  have  indicated.  A  judge  in 
very  early  times  expressed  great  indignation  at  such  a  contract ; 
and  Mr.  Justice  Crompton  undoubtedly  did  say  (in  a  case  where 
such  an  observation  was  wholly  unnecessary  to  the  decision,  and 
therefore  manifestly  obiter)  that  the  parties  to  a  contract  in 
restraint  of  trade  would  be  indictable.  I  am  unable  to  assent  to 
that  dictum.  It  is  opposed  to  the  whole  current  of  authority ;  it 
was  dissented  from  by  Lord  Campbell  and  Chief  Justice  Erie, 
and  foand  no  support  when  the  case  in  which  it  was  said  came 
to  the  Exchequer  Chamber,  and  it  seems  to  me  contrary  to 
principle. 

In  the  result,  I  think  that  no  case  whatever  is  made  out  of  a 
conspiracy  such  as  the  appellants  here  undertook  to  establish ; 
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H.  L.  (E.)   and  it  is  not  unimportant,  for  the  reasons  I  have  given,  to  see 
1891       what  is  the  conspiracy  alleged  in  the  statement  of  claim.  The  first 
Mogul     paragraph  alleges  the  conspiracy  to  be  "  to  prevent  the  plaintiffs 
^OMPAN?  f^om  obtaining  cargoes  for  steamers  owned  by  the  plaintiffs." 
^      ^      The  word  "  prevent "  is  suflSciently  wide  to  comprehend  both 
Gow  &  Co.'  lawful  means  and  unlawful ;  but  as  I  have  already  said,  in  proof 
Lord  Haisbury,  thcro  is  uothiug  but  the  competition  with  which  I  have  dealt. 
—1         The  second  paragraph  alleges  that  in  pursuance  of  the  con- 
spiracy people  were  "  bribed,  coerced,  and  induced  to  agree  to 
forbear  and  to  forbear  from  shipping  cargoes  by  the  steamers  of 
the  plaintiffs."    If  the  word  "  bribed  "  is  satisfied  by  the  offering 
lower  freights  and  larger  discounts,  then  that  is  proved;  but 
then  the  word  "bribed"  is  robbed  of  any  legal  significance. 
**  Coerced  "  is  not  justified  by  any  evidence  in  the  case,  and  the 
word  "  induced  "  is  absolutely  neutral,  and  no  unlawful  induce- 
ment is  proved. 

The  third  paragraph  uses  language  such  as  "  intention  to  injure 
the  plaintiffs,"  "  threats  of  stopping  the  shipment  of  homeward 
cargoes,"  and  the  like.  But  I  ask  myself  whether  if  the  indict- 
ment had  set  out  the  facts  without  using  the  ambiguous  language 
to  which  I  have  referred  in  the  statement  of  claim,  it  would  have 
disclosed  an  indictable  offence  ?  I  am  very  clearly  of  opinion  it 
would  not. 

I  am  of  opinion,  therefore,  that  the  whole  matter  comes  round 
to  the  original  proposition,  whether  a  combination  to  trade,  and 
to  offer,  in  respect  of  prices,  discounts,  and  other  trade  facilities, 
such  terms  as  will  win  so  large  an  amount  of  custom  as  to  render 
it  unprofitable  for  rival  customers  to  pursue  the  same  trade  is 
unlawful,  and  I  am  clearly  of  opinion  that  it  is  not. 

I  think,  therefore,  that  [the  appeal  ought  to  be  dismissed  with 
costs,  and  I  so  move  your  Lordships. 

Lord  Watson  : — 

My  Lords,  at  the  hearing  of  this  appeal  in  April  last,  your 
Lordships  had  the  benefit  of  listening  to  a  learned  and  exhaus- 
tive discussion  of  the  law  applicable  to  combination  or  conspiracy. 
It  appeared  to  me  at  the  time,  and  further  consideration  has 
confirmed  my  impression,  that  much  of  the  legal  argument  ad- 
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dressed  to  us  had  a  very  distant  relation  to  the  circumstances  of 
the  present  case,  which  are  simple  enough.  The  evidence,  oral 
and  documentary,  contains  an  unusual  amount  of  figurative  lan- 
guage, indicating  a  wide  difference  of  opinion  as  to  the  legal 
aspect  of  the  facts,  but  presents  no  conflict  in  regard  to  the  facts 
themselves. 

The  respondents  are  firms  and  companies  owning  steam  vessels 
which  ply  regularly,  during  the  whole  year,  some  of  them  on  the 
Great  Eiver  of  China  between  Hankow  and  Shanghai,  and  others 
between  Shanghai  and  European  ports.  During  the  tea  season, 
which  begins  in  May  and  lasts  for  about  six  weeks,  most  shippers 
prefer  to  have  their  tea  sent  direct  from  Hankow  to  Europe  ;  but 
it  suits  the  respondents'  trade  better  to  have  the  tea  which  they 
carry  brought  down  to  Shanghai  by  their  ordinary  river  service, 
and  then  transhipped  for  Europe.  Accordingly  they  do  not  send 
their  ocean  steamers  up  the  river,  except  when  they  find  it 
necessary  in  order  to  intercept  cargoes  which  might  otherwise 
have  been  shipped  from  Hankow  in  other  than  their  vessels. 

The  appellants  are  also  a  shipowning  company.  They  do  not 
maintain  a  regular  service  either  on  the  Great  River  or  between 
Europe  and  Hankow ;  but  they  send  vessels  to  Hankow  during 
the  tea  season,  with  the  legitimate  object  of  sharing  in  the  profits 
of  the  tea-carrying  trade,  which  appear,  in  ordinary  circumstances, 
to  have  been  considerable. 

The  respondents  entered  into  an  agreement,  the  avowed  purpose 
of  which  was  to  secure  for  themselves  as  much  of  the  tea  shipped 
from  Hankow  as  their  vessels  could  conveniently  carry,  which 
was  practically  the  whole  of  it,  and  to  prevent  the  appellants  and 
other  outsiders  from  obtaining  a  share  of  the  trade.  The  conse- 
quence of  their  acting  upon  the  agreement  was  that  the  appel- 
lants, having  sent  their  ships  to  Hankow,  were  unable  to  obtain 
cargoes  at  remunerative  rates ;  and  they  claim  as  damages  due 
to  them  by  the  respondents,  the  difference  between  their  actual 
earnings  and  the  freights  which  their  vessels  might  have  earned 
had  it  not  been  for  the  combined  action  of  the  respondents.  As 
the  law  is  now  settled,  I  apprehend  that  in  order  to  substantiate 
their  claim,  the  appellants  must  shew,  either  that  the  object  of 
the  agreement  was  unlawful,  or  that  illegal  methods  were  resorted 
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to  in  its  prosecution.  If  neither  the  end  contemplated  by  the 
agreement,  nor  the  means  used  for  its  attainment  were  contrary 
to  law,  the  loss  suffered  by  the  appellants  was  damnum  sine 
injuria. 

The  agreement  of  which  the  appellants  complain  left  the 
contracting  parties  free  to  recede  from  it  at  their  pleasure,  and  is 
not  obnoxious  to  the  rule  of  public  policy,  which  was  recognised 
in  Hilton  v.  JEckersley  (1).  The  decision  in  that  case,  which  was 
the  result  of  judicial  opinions  not  altogether  reconcilable,  appears 
to  me  to  carry  the  rule  no  farther  than  this — that  an  agreement 
by  traders  to  combine  for  a  lawful  purpose,  and  for  a  specified 
time,  is  not  binding  upon  any  of  the  parties  to  it  if  he  chooses  to 
withdraw,  and  consequently  cannot  be  enforced  in  invitum.  In 
my  opinion  it  is  not  an  authority  for  the  proposition  that  an 
outsider  can  plead  the  illegality  of  such  a  contract,  whilst  the ' 
parties  are  willing  to  act,  and  continue  to  act  upon  it.  I  venture 
to  think  that  the  decision  of  this  appeal  depends  upon  more 
tangible  considerations  than  any  which  could  be  derived  from 
the  study  of  what  is  generally  known  as  public  policy. 

There  is  nothing  in  the  evidence  to  suggest  that  the  parties  to 
the  agreement  had  any  other  object  in  view  than  that  of  de- 
fending their  carrying-trade  during  the  tea  season  against  the 
encroachments  of  the  appellants  and  other  competitors,  and  of 
attracting  to  themselves  custom  which  might  otherwise  have  been 
carried  off  by  these  competitors.  That  is  an  object  which  is  strenu- 
ously pursued  by  merchants  great  and  small  in  every  branch  of 
commerce  ;  and  it  is,  in  the  eye  of  the  law,  perfectly  legitimate. 
If  the  respondents'  combination  had  been  formed,  not  with  a 
single  view  to  the  extension  of  their  business  and  the  increase  of 
its  profits,  but  with  the  main  or  ulterior  design  of  effecting  an 
unlawful  object,  a  very  different  question  would  have  arisen  for 
the  consideration  of  your  Lordships.  But  no  such  case  is  pre- 
sented by  the  facts  disclosed  in  this  appeal. 

The  object  of  the  combination  being  legal,  was  any  illegal  act 
committed  by  the  respondents  in  giving  effect  to  it?  The 
appellants  invited  your  Lordships  to  answer  that  question  in  the 
affirmative,  on  the  ground  that  the  respondents'  competition  was 

(1)  6  E.  &  B.  47. 
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unfair,  by  which  they  no  doubt  meant  that  it  was  tainted  by 
illegality.  The  facts  which  they  mainly  relied  on  were  these ; 
that  the  respondents  allowed  a  discount  of  5  per  cent,  upon  their 
freight  accounts  for  the  year  to  all  customers  who  shipped  no 
tea  to  Europe  except  by  their  vessels ;  that,  whenever  the  appel- 
lants sent  a  ship  to  load  tea  at  Hankow,  the  respondents  sent  one 
or  more  of  their  ocean  steamers  to  underbid  her,  so  that  neither 
vessel  could  obtain  cargo  on  remunerative  terms;  and  lastly, 
that  the  respondents  took  away  the  agency  of  their  vessels  from 
persons  who  also  acted  as  shipping  agents  for  the  appellants  and 
other  trade  competitors  outside  the  combination. 

I  cannot  for  a  moment  suppose  that  it  is  the  proper  function 
of  English  Courts  of  Law  to  fix  the  lowest  prices  at  which  traders 
can  sell  or  hire,  for  the  purpose  of  protecting  or  extending  their 
business,  without  committing  a  legal  wrong  which  will  subject 
them  in  damages.  Until  that  becomes  the  law  of  the  land,  it  is, 
in  my  opinion,  idle  to  suggest  that  the  legality  of  mercantile 
competition  ought  to  be  gauged  by  the  amount  of  the  considera- 
tion for  which  a  competing  trader  thinks  fit  to  part  with  his 
goods  or  to  accept  employment.  The  withdrawal  of  agency  at 
first  appeared  to  me  to  be  a  matter  attended  with  difficulty  ;  but 
on  consideration,  I  am  satisfied  that  it  cannot  be  regarded  as  an 
illegal  act.  In  the  first  place,  it  was  impossible  that  any  honest 
man  could  impartially  discharge  his  duty  of  finding  freights  to 
parties  who  occupied  the  hostile  position  of  the  appellants  and 
respondents ;  and,  in  the  second  place,  the  respondents  gave  the 
agents  the  option  of  continuing  to  act  for  one  or  other  of  them  in 
circumstances  which  placed  the  appellants  at  no  disadvantage. 

My  Lords,  in  this  case  it  has  not  been  proved,  and  it  has  not 
been  suggested,  that  the  respondents  used  either  misrepresenta- 
tion or  compulsion  for  the  purpose  of  .  attaining  the  object  of 
their  combination.  The  only  means  by  which  they  endeavoured 
to  obtain  shipments  for  their  vessels,  to  the  exclusion  of  others, 
was  the  inducement  of  cheaper  rates  of  freight  than  the  appel- 
lants were  willing  to  accept.  I  entertain  no  doubt  that  the 
judgment  appealed  from  ought  to  be  affirmed.  I  am  quite 
satisfied  with  the  reasons  assigned  for  it  by  Bowen  and  Fry  L.J  J. ; 
and  the  observations  which  I  have  made  were  not  meant  to 
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add  to  these  reasons,  but  to  make  it  clear  that  in  my  opinion  the 
appellants  have  presented  for  decision  no  question  of  fact  or  law 
attended  with  either  doubt  or  difficulty. 

LoED  Macnaghten  : — 

My  Lords,  the  judgment  which  I  am  about  to  read  is  the 
judgment  of  my  noble  and  learned  friend  Lord  Bramwell,  who  is 
unable  to  be  present  here  this  morning  and  has  asked  me  to 
read  it  for  him. 


LoKD  Bkamwell  : — 

My  Lords,  the  plaintiffs  in  this  case  do  not  complain  of  any 
trespass,  violence,  force,  fraud,  or  breach  of  contract,  nor  of  any 
direct  tort  or  violation  of  any  right  of  the  plaintiffs,  like  the 
case  of  firing  to  frighten  birds  from  a  decoy ;  nor  of  any  act,  the 
ultimate  object  of  which  was  to  injure  the  plaintiffs,  having  its 
origin  in  malice  or  ill-will  to  them.  The  plaintiffs  admit  that 
materially  and  morally  they  have  been  at  liberty  to  do  their 
best  for  themselves  without  any  impediment  by  the  defendants. 
But  they  say  that  the  defendants  have  entered  into  an  agree- 
ment in  restraint  of  trade ;  an  agreement,  therefore,  unlawful ; 
an  agreement,  therefore,  indictable,  punishable ;  that  the  defen- 
dants have  acted  in  conformity  with  that  unlawful  agreement, 
and  thereby  caused  damage  to  the  plaintiffs  in  respect  of  which 
they  are  entitled  to  bring,  and  bring  this  action. 

The  plaintiffs  have  proved  an  agreement  among  the  defen- 
dants, the  object  of  which  was  to  prevent  shipowners,  other  than 
themselves,  from  trading  to  Shanghai  and  Hankow.  The  way  in 
which  that  was  to  be  accomplished  was  by  giving  benefits  to 
those  who  shipped  exclusively  by  them,  by  sending  vessels  to 
compete  with  the  plaintiffs',  and  by  lowering  their,  the  defen- 
dants', rates  of  freight  so  that  the  plaintiffs  had  to  lower  theirs 
to  their  great  loss.  There  are  other  matters  alleged,  but  they 
are  accessorial  to  the  above,  which  is  the  substance  of  the 
complaint. 

The  plaintiffs  also  say  that  these  things,  or  some  of  them^  if 
done  by  an  individual,  would  be  actionable.  This  need  not  be 
determined  directly,  because  all  the  things  complained  of  have 
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^their  origin  in  what  the  plaintiffs  say  is  unlawfulness,  a  conspiracy   H.  L.  (E.) 
to  injure ;  so  that  if  actionable  when  done  by  one,  much  more  1891 
are  they  when  done  by  several,  and  if  not  actionable  when  done  Mogul 
by  several,  certainly  they  are  not  when  done  by  one.    It  has  Company* 
been  objected  by  capable  persons,  that  it  is  strange  that  that  j^^^p^'j,^^^^ 
should  be  unlawful  if  done  by  several  which  is  not  if  done  by   Gow  &  Co. 
one,  and  that  the  thing  is  wrong  if  done  by  one,  if  wrong  when  Lord  Bramweii, 
done  by  several ;  if  not  wrong  when  done  by  one,  it  cannot  be 
when  done  by  several.    I  think  there  is  an  obvious  answer, 
indeed  two ;  one  is,  that  a  man  may  encounter  the  acts  of  a 
single  person,  yet  not  be  fairly  matched  against  several.  The 
other  is,  that  the  act  when  done  by  an  individual  'is  wrong 
though  not  punishable,  because  the  law  avoids  the  multiplicity 
of  crimes :  de  minimis  non  curat  lex  ;  while  if  done  by  several  it 
is  sufficiently  important  to  be  treated  as  a  crime.    Let  it  be, 
then,  that  it  is  no  answer  to  the  plaintiffs'  complaint  that  if 
what  they  complain  of  had  been  done  by  an  individual  there 
would  be  no  cause  of  action.    There  is  the  further  question 
whether  there  is  a  cause  of  action,  the  acts  being  done  by 
several. 

The  first  position  of  the  plaintiffs  is  that  the  agreement  among 
the  defendants  is  illegal  as  being  in  restraint  of  trade,  and  there- 
fore against  public  policy,  and  so  illegal.  "  Public  policy,"  said 
Burrough  J.  (I  believe,  quoting  Hobart  C.  J.),  "  is  an  unruly  horse, 
and  dangerous  to  ride  "  (1).  I  quote  also  another  distinguished 
judge,  more  modern.  Cave  J. :  "  Certain  kinds  of  contracts  have 
been  held  void  at  Common  Law  on  the  ground  of  public  policy  ; 
a  branch  of  the  law,  however,  which  certainly  should  not  be 
extended,  as  judges  are  more  to  be  trusted  as  interpreters  of 
the  law  than  as  expounders  of  what  is  called  public  policy"  (2). 
I  think  the  present  case  is  an  illustration  of  the  wisdom  of  these 
remarks.  I  venture  to  make  another.  No  evidence  is  given  in 
these  public  policy  cases.  The  tribunal  is  to  say,  as  matter  of 
law,  that  the  thing  is  against  public  policy,  and  void.  How 
can  the  judge  do  that  without  any  evidence  as  to  its  effect  and 
consequences?  If  the  shipping  in  this  case  was  sufficient  for 
the  trade,  a  further  supply  would  have  been  a  waste.    There  are 

(1)  BicJiardson  v.  Mellisli,  2  Bing.  at  p.  252.         (2)  [1891]  1  Q.  B.  595. 
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H.  L.  (E.)  some  people  who  think  that  the  public  is  not  concerned  with. 

1891  this — people  who  would  make  a  second  railway  by  the  side  of 

Mogul  one  existing,  saying  "  only  the  two  companies  will  suffer,"  as 

Company'  ^^^i^g^i        wealth  of  the  community  was  not  made  up  of  the 

wealth  of  the  individuals  who  compose  it.    I  am  by  no  means 

McGeegoe,  ^ 

Gow  &  Co.  sure  that  the  conference  did  not  prevent  a  waste,  and  was  not 
Lord  Bramwell.  good  for  the  public.     Lord  Coleridge  thought  it  was — see  his 
judgment. 

As  to  the  suggestion  that  the  Chinese  profited  by  the  lowering 
of  freights,  I  cannot  say  it  was  not  so.  There  may  have  been  a 
monopoly  or  other  cause  to  give  them  a  benefit ;  but,  as  a  rule,  it 
is  clear  that  the  expense  of  transit,  and  all  other  expenses,  borne 
by  an  exported  article  that  has  a  marJcet  price,  are  borne  by  the 
importer,  therefore,  ultimately,  by  the  consumer.  So  that  low 
freights  benefit  him.  To  go  on  with  the  case,  take  it  that  the 
defendants  had  bound  themselves  to  each  other ;  I  think  they 
had,  though  they  might  withdraw.  Let  it  be  that  each  member 
had  tied  his  hands ;  let  it  be  that  that  was  in  restraint  of  trade ; 
I  think  upon  the  authority  of  Hilton  v.  EcJcersleij  (1),  and  other 
cases,  we  should  hold  that  the  agreement  was  illegal,  that  is,  not 
enforceable  by  law.  I  will  assume,  then,  that  it  was,  though  I 
am  not  quite  sure.  But  that  is  not  enough  for  the  plaintiffs. 
To  maintain  their  action  on  this  ground  they  must  make  out 
that  it  was  an  offence,  a  crime,  a  misdemeanour.  I  am  clearly  of 
opinion  it  was  not.  Save  the  opinion  of  Crompton  J.  (entitled 
to  the  greatest  respect,  but  not  assented  to  by  Lord  Campbell  or 
the  Exchequer  Chamber),  there  is  no  authority  for  it  in  the 
English  law. 

It  is  quite  certain  that  an  agreement  may  be  void,  yet  the 
parties  to  it  not  punishable.  Take  the  case  I  put  during  the 
argument :  a  man  and  woman  agree  to  live  together  as  man  and 
wife,  without  marrying.  The  agreement  is  illegal,  and  could 
not  be  enforced,  but  clearly  the  parties  to  it  would  not  be  indict- 
able. It  ought  to  be  enough  to  say  that  the  fact  that  there  is 
no  case  where  there  has  been  a  conviction  for  such  an  offence  as 
is  alleged  against  the  defendants  is  conclusive. 

It  is  to  be  remembered  that  it  is  for  the  plaintiffs  to  make 
(1)  6  E.  &  B.  47. 
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out  the  case  that  the  defendants  have  committed  an  indictable  H.  L.  (E.) 

offence,  not  for  the  defendants  to  disprove  it.    There  needs  no  I89i 

argument  to  prove  the  negative.    There  are  some  observations  Mogul 

to  be  made.    It  is  admitted  that  there  may  be  fair  competition  ^omp^^y^ 

in  trade,  that  two  may  offer  to  ioin  and  compete  asjainst  a  third.  ^• 

r.  .  .   .        »  T  r  McGeeGOE, 

If  SO,  what  is  the  definition  of  "  fair  competition    ?    What  is   Gow  &  Co. 
unfair  that  is  neither  forcible  nor  fraudulent?    It  does  seem  Lord Bramweii. 
strange  that  to  enforce  freedom  of  trade,  of  action,  the  law 
should  punish  those  who  make  a  perfectly  honest  agreement 
with  a  belief  that  it  is  fairly  required  for  their  protection. 

There  is  one  thing  that  is  to  me  decisive.  I  have  always  said 
that  a  combination  of  workmen,  an  agreement  among  them  to 
cease  work  except  for  higher  wages,  and  a  strike  in  consequence, 
was  lawful  at  common  law  ;  perhaps  not  enforceable  inter  se,  but 
not  indictable.  The  Legislature  has  now  so  declared.  The 
enactment  is  express,  that  agreements  among  workmen  shall  be 
binding,  whether  they  would  or  would  not,  but  for  the  Acts, 
have  been  deemed  unlawful,  as  in  restraint  of  trade.  Is  it 
supposable  that  it  would  have  done  so  in  the  way  it  has,  had  the 
workmen's  combination  been  a  punishable  misdemeanour  ?  Im- 
possible. This  seems  to  me  conclusive,  that  though  agreements 
which  fetter  the  freedom  of  action  in  the  parties  to  it  may  not 
be  enforceable,  they  are  not  indictable.  See  also  the  judgment 
of  Fry  L.J.  on  this  point.  Where  is  such  a  contention  to  stop  ? 
Suppose  the  case  put  in  the  argument :  In  a  small  town  there 
are  two  shops,  sufficient  for  the  wants  of  the  neighbourhood, 
making  only  a  reasonable  profit.  They  are  threatened  with  a 
third.  The  two  shopkeepers  agree  to  warn  the  intending  shop- 
keeper that  if  he  comes  they  will  lower  prices,  and  can  afford  it 
longer  than  he.  Have  they  committed  an  indictable  offence  ? 
Eemember  the  conspiracy  is  the  offence,  and  they  have  con- 
spired. If  he,  being  warned,  does  not  set  up  his  shop,  has  he  a 
cause  of  action?  He  might  prove  damages.  He  might  shew 
that  from  his  skill  he  would  have  beaten  one  or  both  of  the  others. 
See  in  this  case  the  judgment  of  Lord  Esher,  that  the  plaintiffs 
might  recover  for  "  damages  at  large  for  future  years."  Would 
a  shipowner  who  had  intended  to  send  his  ship  to  Shanghai,  but 
desisted  owing  to  the  defendants'  agreement,  and  on  being  told 
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1891  plaintiffs,  be  entitled  to  maintain  an  action  against  the  defen- 

MoGUL  dants  ?    Why  not  ?    If  yes,  why  not  every  shipowner  who  could 

^Company  ^  ^^^P                   trade,  but  was  deterred  from 

'V'        using  it  ? 

1\XcGiiegor 

Gow&Co.'  The  Master  of  the  Eolls  cites  Sir  William  Erie,  that  "a 
Lord  Bramweii.  Combination  to  violate  a  private  right  in  which  the  public  has  a 
sufficient  interest  is  a  crime,  such  violation  being  an  actionable 
wrong."  True.  Sir  William  Erie  means  that  where  the  viola- 
tion of  a  private  right  is  an  actionable  wrong,  a  combination  to 
violate  it,  if  the  public  has  a  sufficient  interest,  is  a  crime.  But 
in  this  case,  I  hold  that  there  is  no  private  right  violated.  His 
Lordship  further  says  :  "  If  one  goes  beyond  the  exercise  of  the 
course  of  trade,  and  does  an  act  beyond  what  is  the  course  of 
trade,  in  order — that  is  to  say,  with  intent — to  molest  the  other's 
free  course  of  trade,  he  is  not  exercising  his  own  freedom  of  a 
course  of  trade,  he  is  not  acting  in  but  beyond  the  course  of 
trade,  and  then  it  follows  that  his  act  is  an  unlawful  obstruction 
of  the  other's  right  to  a  free  course  of  trade,  and  if  such  obstruc- 
tion causes  damage  to  the  other  he  is  entitled  to  maintain  an 
action  for  the  wrong  "  (1).  I  may  be  permitted  to  say  that  this  is 
not  very  plain.  I  think  it  means  that  it  is  not  in  the  course  of 
trade  for  one  trader  to  do  acts  the  motive  of  which  is  to  damage 
the  trade  of  another.  Whether  I  should  agree  depends  on  the 
meaning  to  be  put  on  "  course  of  trade  "  and  "  molest."  But  it 
is  clear  that  the  Master  of  the  Eolls  means  conduct  which  would 
give  a  cause  of  action  against  an  individual.  He  cites  Sir 
William  Erie  in  support  of  his  proposition,  who  clearly  is 
speaking  of  acts  which  would  be  actionable  in  an  individual, 
and  there  is  no  such  act  here.  The  Master  of  the  Eolls  says  the 
lowering  of  the  freight  far  beyond  a  lowering  for  any  purpose  of 
trade  was  not  an  act  done  in  the  exercise  of  their  own  free  right 
of  trade,  but  for  the  purpose  of  interfering  with  the  plaintiffs' 
right  to  a  free  course  of  trade ;  therefore  a  wrongful  act  as 
against  the  plaintiffs'  right ;  and  as  injury  to  the  plaintiffs 
followed,  they  had  a  right  of  action.  I  cannot  agree.  If  there 
were  two  shopkeepers  in  a  village  and  one  sold  an  article  at  cost 

(1)  23  Q.  B.  D.  607. 
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price,  not  for  profit  therefore,  but  to  attract  customers  or  cause 
his  rival  to  leave  off  selling  the  article  only,  it  could  not  be  said 
he  was  liable  to  an  action.  I  cannot  think  that  the  defendants 
did  more  than  they  had  a  legal  right  to  do.  I  adopt  the 
vigorous  language  and  opinion  of  Fry  L.J. :  "  To  draw  a  line 
between  fair  and  unfair  competition,  between  what  is  reasonable 
and  unreasonable,  passes  the  power  of  the  courts  "  (1).  It  is  a  Lord  Bramweii 
strong  thing  for  the  plaintiffs  to  complain  of  the  very  practices 
they  wished  to  share  in,  and  once  did. 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 


Mogul 
Steamship 
Company 

V. 

McGregor, 
Gow  &  Co. 


LoKD  Macnaghten  : — 

My  Lords,  for  myself  I  agree  entirely  in  the  motion  which 
has  been  proposed,  and  in  the  reasons  assigned  for  it  in  the  judg- 
ments which  have  been  delivered  and  in  those  which  are  yet  to 
be  delivered ;  and  I  do  not  think  I  can  usefully  add  anything  of 
my  own. 


LOED  MoKKis : — 

My  Lords,  the  facts  of  this  case  demonstrate  that  the  defend- 
ants had  no  other,  or  further,  object  than  to  appropriate  the 
trade  of  the  plaintiffs.  The  means  used  were  :  firstly,  a  rebate 
to  those  who  dealt  exclusively  with  them  ;  secondly,  the  sending 
of  ships  to  compete  with  the  plaintiffs'  ships ;  thirdly,  the 
lowering  of  the  freights;  fourthly,  the  indemnifying  other 
vessels  that  would  compete  with  the  plaintiffs' ;  fifthly,  the  dis- 
missal of  agents  who  were  acting  for  them  and  the  plaintiffs. 

The  object  was  a  lawful  one.  It  is  not  illegal  for  a  trader  to 
aim  at  driving  a  competitor  out  of  trade,  provided  the  motive  be 
his  own  gain  by  appropriation  of  the  trade,  and  the  means  he 
uses  be  lawful  weapons.  Of  the  first  four  of  the  means  used  by 
the  defendants,  the  rebate  to  customers  and  the  lowering  of  the 
freights  are  the  same  in  principle,  being  a  bonus  by  the  defend- 
ants to  customers  to  come  and  deal  exclusively  with  them.  The 
sending  of  ships  to  compete,  and  the  indemnifying  other  ships, 
was  "  the  competition  "  entered  on  by  the  defendants  with  the 

(1)  23  Q.  B.  D.  625,  G26. 
A.  C.  189^.  3  E 
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plaintiffs.  The  fifth  means  used,  viz.,  the  dismissal  of  agents, 
might  be  questionable  according  to  the  circumstances ;  but  in 
the  present  case,  the  agents  filled  an  irreconcileable  position  in 
being  agents  for  the  two  rivals,  the  plaintiffs  and  the  defendants. 
Dismissal  under  such  circumstances  became,  perhaps,  a  neces- 
sary incident  of  the  warfare  in  trade. 

All  the  acts  done,  and  the  means  used,  by  the  defendants  were 
acts  of  competition  for  the  trade.  There  was  nothing  in  the 
defendants'  acts  to  disturb  any  existing  contract  of  the  plaintiffs, 
or  to  induce  any  one  to  break  such.  Their  action  was  aimed  at 
making  it  unlikely  that  any  one  would  enter  into  contracts  with 
the  plaintiffs,  the  defendants  offering  such  competitive  induce- 
ments as  would  probably  prevent  them.  The  use  of  rhetorical 
phrases  in  the  correspondence  cannot  affect  the  real  substance 
and  meaning  of  it. 

Again,  what  one  trader  may  do  in  respect  of  competition,  a 
body  or  set  of  traders  can  lawfully  do ;  otherwise  a  large  capi- ' 
talist  could  do  what  a  number  of  small  capitalists,  combining  to- 
gether, could  not  do,  and  thus  a  blow  would  be  struck  at  the  very 
principle  of  co-operation  and  joint-stock  enterprise.  I  entertain 
no  doubt  that  a  body  of  traders,  whose  motive  object  is  to  pro- 
mote their  own  trade,  can  combine  to  acquire,  and  thereby  in  so 
far  to  injure  the  trade  of  competitors,  provided  they  do  no  more 
than  is  incident  to  such  motive  object,  and  use  no  unlawful 
means.  And  the  defendants'  case  clearly  comes  within  the 
principle  I  have  stated. 

Now,  as  to  the  contention  that  the  combination  was  in  restraint 
of  trade,  and  therefore  illegal.  In  the  first  place,  was  it  in 
restraint  of  trade  ?  It  was  a  voluntary  combination.  It  was  not 
to  continue  for  any  fixed  period,  nor  was  there  any  penalty 
attached  to  a  breach  of  the  engagement.  The  operation  of 
attempting  to  exclude  others  from  the  trade  might  be,  and  was, 
in  fact,  beneficial  to  freighters.  Whenever  a  monopoly  was 
likely  to  arise,  with  a  consequent  rise  of  rates,  competition  would 
naturally  arise. 

I  cannot  see  why  judges  should  be  considered  specially  gifted 
with  prescience  of  what  may  hamper  or  what  may  increase  trade, 
or  of  what  is  to  be  the  test  of  adequate  remuneration.    In  these 
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days  of  instant  communication  with  almost  all  parts  of  the  world  H.  L.  (E.) 

competition  is  the  life  of  trade,  and  I  am  not  aware  of  any  stage  1891 

of  competition  called    fair  "  intermediate  between  lawful  and  mogll 

unlawful.    The  question  of  "fairness"  would  be  relegated  to  ^Jo^^p^y 

the  idiosyncrasies  of  individual  judges.    I  can  see  no  limit  to 

.  .  •  1        n  McGregor, 

competition,  except  that  you  shall  not  invade  the  rights  of  Gow  &  Co. 

another.  LordM^rris. 

But  suppose  the  combination  in  this  case  was  such  as  might 
be  held  to  be  in  restraint  of  trade,  what  follows  ?  It  could  not 
be  enforced.  None  of  the  parties  to  it  could  sue  each  other.  It 
might  be  held  void,  because  its  tendency  might  be  held  to  be 
against  the  public  interests.  Does  that  make,  jper  se,  the  combi- 
nation illegal  ?  What  a  fallacy  would  it  be  that  what  is  void 
and  not  enforceable  becomes  a  crime ;  and  cases  abound  of  agree- 
ments which  the  law  would  not  enforce,  but  which  are  not 
illegal ;  which  you  may  enter  into,  if  you  like,  but  which  you 
will  not  get  any  assistance  to  enforce. 

My  Lords,  I  have  merely  summarised  my  views,  because  I 
adopt  entirely  tlje  principles  laid  down  by  Lord  Justice  Bowen 
in  his  judgment  with  such  felicitous  illustrations,  and  I  concur 
in  the  opinion  already  announced  by  your  Lordships,  that  the 
judgment  of  the  Court  of  Appeal  should  be  affirmed. 

LoKD  Field  : — 

My  Lords,  I  think  that  this  appeal  may  be  decided  upon  the 
principles  laid  down  by  Holt  C.J.,  as  far  back  as  the  case  of 
Keeble  v  Hiclceringill,  cited  for  the  appellants  (1).  In  that  case 
the  plaintiff  complained  of  the  disturbance  of  his  "  decoy  "  by 
the  defendant  having  discharged  guns  near  to  it  and  so  driven 
away  the  wild-fowl,  with  the  intention  and  effect  of  the  conse- 
quent injury  to  his  trade.  Upon  the  trial  a  verdict  passed  for 
the  plaintiff,  but  in  arrest  of  judgment  it  was  alleged  that  the 
declaration  did  not  disclose  any  cause  of  action.  Holt  C.J,  how- 
ever, held  that  the  action,  although  new  in  instance,  was  not  new 
in  reason  or  principle,  and  well  lay,  for  he  said  that  the  use  of  a 
"  decoy  "  was  a  lawful  trade,  and  that  he  who  hinders  another  in 
his  trade  or  livelihood  is  liable  to  an  action  if  the  injury  is 
(1)  11  Mod.  74,  131,  and  note  to  Carrington  v.  Taylor,  11  East,  574. 
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caused  by  "  a  violent  or  malicious  act ; "  suppose  for  instance," 
lie  said,  "  the  defendant  had  shot  in  his  own  ground,  if  he  had 
occasion  to  shoot  it  would  have  been  one  thing,  but  to  shoot  on 
purpose  to  damage  the  plaintiff  is  another  thing  and  a  wrong:" 
But,  he  added,  if  the  defendant,  "  using  the  same  employment  as 
the  plaintiff,"  had  set  up  another  decoy  so  near  as  to  spoil  the 
plaintiff's  custom,  no  action  would  lie,  because  the  defendant 
had  "  as  much  liberty  to  make  and  use  a  decoy  "  as  the  plaintiff. 
In  support  of  this  view  he  referred  to  earlier  authorities.  In  one 
of  them  it  had  been  held  that  for  the  setting  up  of  a  new  school 
to  the  damage  of  an  ancient  one  by  alluring  the  scholars  no 
action  would  lie,  although  it  would  have  been  otherwise  if  the 
scholars  had  been  driven  away  by  violence  or  threats. 

It  follows  therefore  from  this  authority,  and  is  undoubted  law, 
not  only  that  it  is  not  every  act  causing  damage  to  another  in 
his  trade,  nor  even  every  intentional  act  of  such  damage,  which 
is  actionable,  but  also  that  acts  done  by  a  trader  in  the  lawful 
way  of  his  business,  although  by  the  necessary  results  of  effective 
competition  interfering  injuriously  with  the  trade  of  another,  are 
not  the  subject  of  any  action. 

Of  course  it  is  otherwise,  as  pointed  out  by  Lord  Holt,  if  the 
acts  complained  of,  although  done  in  the  way  and  under  the 
guise  of  competition  or  other  lawful  right,  are  in  themselves 
violent  or  purely  malicious,  or  have  for  their  ultimate  object 
injury  to  another  from  ill-will  to  him,  and  not  the  pursuit  of 
lawful  rights.  No  doubt,  also,  there  have  been  cases  in  which 
agreements  to  do  acts  injurious  to  others  have  been  held  to  be 
indictable  as  amounting  to  conspiracy,  the  ultimate  object  or 
the  means  being  unlawful,  although  if  done  by  an  individual  no 
such  consequence  would  have  followed,  but  I  think  that  in  all  such 
cases  it  will  be  found  that  there  existed  either  an  ultimate  object 
of  malice,  or  wrong,  or  wrongful  means  of  execution  involving 
elements  of  injury  to  the  public,  or,  at  least,  negativing  the 
pursuit  of  a  lawful  object. 

Now,  applying  these  principles  to  the  case  before  your  Lord- 
ships, it  appears  upon  the  evidence  that  the  appellants  and 
respondents  are  shipowners,  and  have  for  many  years  been 
engaged,  sometimes  in  alliance,  at  other  times  in  competition, 
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in  the  carrying  trade  of  the  eastern  seas  to  and  from  Europe  and 
elsewhere.  A  very  important  portion  of  this  trade  consists  of  a 
large  amount  of  freight  to  be  earned  at  the  ports  of  Hankow 
and  Shanghai  during  the  season  by  carrying  to  Europe  the  teas 
brought  there  for  shipment,  and  it  was  of  the  respondents'  action 
in  that  business  during  the  season  of  1885  that  the  appellants 
complain.  They  do  not  allege  that  the  respondents  have  been 
guilty  of  any  act  of  fraud  or  violence,  or  of  any  physical  obstruc- 
tion to  the  appellants'  business,  or  have  acted  from  any  personal 
malice  or  ill-will,  but  they  say  that  the  respondents  acted  with 
the  calculated  intention  and  purpose  of  driving  the  appellants 
out  of  the  Hankow  season  carrying  trade  by  a  course  of  conduct 
which,  although  not  amounting  to  violence,  was  equally  effective, 
and  so  being  in  fact  productive  of  injury  to  them  was  wrongful 
and  presumably  malicious. 

It  appeared  upon  the  evidence  that  both  parties  have  been 
for  some  years  trading  in  competition  at  Hankow  for  tea  freights, 
which  amounted  to  a  very  considerable  sum,  and  the  earning  of 
which  was  spread  over  a  short  annual  season.  The  trade  was 
carried  on  by  a  large  number  of  independent  shipowners,  and 
the  tonnage  which  was  employed  may  be  roughly  divided  into 
two  classes : — First,  tonnage  engaged  in  regular  lines  to  and 
from  ports  in  the  China  and  Japan  seas  all  the  year  through, 
loading  both  outwards  and  inwards;  and  secondly,  tonnage 
loading  generally  outwards  to  ports  in  Australia  or  elsewhere, 
and  only  seeking  freights  and  taking  up  "  homeward  "  berths  at 
Hankow  during  the  short  period  when  freights  are  abundant 
there,  and  scarce  elsewhere.  The  several  respondents  and  the 
"  Messageries  Mari times  "  of  France  represent  substantially  the 
first  class  of  shipowners.  The  appellants  and  other  shipowners, 
who  are  no  parties  to  this  record,  but  some  of  whom  were  in 
alliance  with  the  appellants,  in  the  same  interest,  forming  a 
very  influential  class  of  traders,  may  be  taken  to  represent  the 
second. 

The  two  ports  of  Hankow  and  Shanghai  are  the  centres  of  these 
competing  interests,  and  it  is  hardly  necessary  to  add  that  the 
competition  was  very  severe,  and  the  accumulation  of  tonnage  for 
"  homeward  "  freights  produced  by  the  circulation  of  an  excessive 
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number  of  ships  rendered  rates  so  unremunerative  that  in  each 
of  the  years  1879,  1883,  and  1885,  a  combination  of  shipowners, 
known  as  a  "  conference,"  was  formed,  consisting  in  the  main  of 
the  first  class  of  owners,  with  the  object  of  limiting  the  amount 
of  tonnage  to  be  sent  up  the  river,  and  thus  securing  enhance- 
ment and  regularity  of  rates. 

That  the  parties  to  these  agreements  did  not  suppose  that 
they  were  doing  anything  violent  or  malicious,  or  were  parties 
to  a  conspiracy,  rendering  themselves  liable  to  action  or  indict- 
ment, is  clear  from  the  fact  that  in  1879  Messrs.  Gellatly  &  Co., 
who  then  owned  the  ships  of  which  the  appellants  are  now  the 
owners,  and  in  1884  the  appellants  (whose  managers  Messrs. 
Gellatly  were  and  are)  were  parties  to  them,  and  in  1885  desired 
to  become  so,  and  only  brought  their  present  action  because  the 
other  parties  to  the  conference  of  that  year  refused  to  extend  its 
provisions  to  them  and  others  in  the  same  commercial  position. 

The  grounds  upon  which  this  refusal  was  based  by  the 
respondents  were  purely  of  a  commercial  and  in  no  way  of  a 
personal  character.  They  said  that  in  forming  what  they  con- 
sidered as  the  regular  China  and  Japan  trade  out  and  home  they 
supplied  the  trade  with  tonnage  in  season  and  out  of  season,  and 
that  it  was  hard  upon  them  that  at  times  when  cargo  necessary 
for  their  requirements,  in  order  to  fill  the  space  required  for 
outward  shipments,  and  to  make  their  adventure  remunerative, 
was  to  be  obtained,  that  cargo  should  be  absorbed  by  vessels 
that  only  entered  the  trade  when  trade  homewards  was  slack 
elsewhere. 

It  is  absolutely  unnecessary  to  consider  whether  these  grounds 
were  morally  or  commercially  justifiable.  They  were  not  unlaw- 
ful, and  they  were  of  a  nature  legitimately,  if  not  necessarily,  to 
be  taken  into  account  in  carrying  on  the  respondents'  business 
with  profit.  Indeed,  the  question  between  the  parties  at  that 
time  was  not  whether  such  combination  should  exist  or  not,  but 
where  the  line  should  be  drawn.  It  was  in  this  state  of  things 
that  the  season  of  1885  opened. 

Under  the  conference  agreement  of  1884  it  had  been  agreed 
between  the  conference  owners  and  the  appellants  that  the 
latter  should  load  homewards  from  Hankow  for  that  season  two 
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of  their  Australian  outward-going  ships  upon  conference  terms 
and  rates ;  and  when  in  the  latter  part  of  1884  negotiations  were 
set  on  foot  for  the  establishment  of  a  conference  in  1885  the 
appellants  were  desirous  of  at  least  retaining  the  same  position 
in  future.  They  therefore  requested  Mr.  Holt,  one  of  the 
respondents,  an  influential  member  of  the  conference  and 
personal  friend  of  Mr.  Gellatly,  to  bring  the  matter  before 
them.  In  the  meanwhile  the  effect  of  unrestricted  competition 
had  been  such  as  to  produce  what  was  termed  "a  collapse  of 
freights,"  with  the  result  that  negotiations  for  a  new  conference 
ended  in  an  agreement  to  that  effect,  bearing  date  the  7th  of 
April,  the  terms  of  which  were  in  most,  if  not  in  all  important 
respects,  similar  to  the  agreement  of  1884. 

The  first  object  of  the  parties  to  this  agreement  was  to  limit 
as  between  themselves  the  number  of  ships,  and  it  therefore  pro- 
vided that  if  no  other  ships  than  those  of  the  conference  owners 
went,  no  more  than  six  conference  ships  should  go  up  the  river 
to  Hankow ;  but  then  in  order  to  meet  the  threatened  competi- 
tion of  the  appellants  and  others  it  was  provided  that  if  "  out- 
siders "  started,  additional  steamers  should  meet  them,  such  con- 
ference steamers  to  be  limited  in  number  "as  much  as  was  con- 
sistent with  effective  opposition."  Principles  were  also  laid 
down  for  rates  of  freight  and  distribution  of  cargo  and  freights 
among  conference  owners,  and  in  order  to  induce  shippers  to 
ship  with  them  exclusively  it  was  provided  that  returns  should 
be  made  upon  the  same  terms  as  previously  arranged  by  the 
agreement  of  1884  (to  which  the  appellants  had  been  parties)  to 
all  exporters  who  should  confine  their  shipments  to  conference 
ships. 

Whilst  the  negotiations  for  this  agreement  were  pending, 
Mr.  Gellatly,  a  large  shareholder  in  the  appellant  company,  in 
company  with  Mr.  Thompson,  a  shipowner  with  large  tonnage  at 
command,  who  was  also  desirous  of  becoming  a  member  of  the 
conference,  had  both  correspondence  and  interviews  with  several 
of  the  conference  owners,  in  which  they  claimed  to  be  admitted 
to  the  terms  of  it,  but  the  latter  persistently  objected  upon  the 
ground  that  I  have  before  stated,  and  in  the  result  Mr.  Gellatly 
and  Mr.  Thompson  declared  that  their  vessels  should  certainly 
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H.  L.  (E.)   go  up  to  Hankow  the  ensuing  season,  as,  no  matter  what  the 
1891       rates  were,  they  thought  (as  indeed  appears  to  have  been  the 
Mogul     result)  that  the  loss  to  the  conference  would  be  greater  than  to 

Steamship  ^r^ 
Company 

No  agreement  could  therefore  be  come  to  between  the  two 
McGregor,  .  ^ 

Gow  &  Co.  parties,  and  in  the  result  the  appellants  and  Mr.  Thompson 
Lord  Field,  placcd  ships  of  very  considerable  tonnage,  which  had  made  their 
outward  voyage  to  Australian  ports,  upon  the  Hankow  berth, 
and  the  respondents  sent  up  the  additional  ships  provided  for  by 
the  conference  agreement,  not  only  to  compete  with  the  appel- 
lants' and  Mr.  Thompson's  ships,  but  also  to  deter  others  from 
following. 

On  the  11th  of  May  the  respondents  also  sent  out  a  circular  to 
shippers,  referring  to  a  similar  circular  issued  under  the  con- 
ference agreement  of  1884,  by  which  they  reminded  those  to 
whom  it  was  sent  that  shipments  for  London  by  the  SS.  Pathan 
and  Afghan  (two  of  the  appellants'  ships)  and  the  Aherdeen 
(Mr.  Thompson's),  or  by  other  con-conference  steamers,  at  any  of 
the  ports  in  China  or  at  Hong  Kong,  would  exclude  those 
making  such  shipments  from  participation  in  the  returns  to 
shippers. 

The  competition  thus  created  was  persisted  in  during  the 
whole  first  tea  season,  each  party  procuring,  or  endeavouring  to 
procure,  freights,  and  circulating  their  ships  at  reduced  rates, 
with  the  result  that  the  three  opposing  ships  of  the  appellants 
and  Mr.  Thompson,  the  Fathan,  the  Afghan^  and  the  Aberdeen, 
loaded  full  cargoes  home  at  very  low  rates,  and  many  of  the  con- 
ference ships  had  to  go  away  empty. 

It  was  under  these  circumstances  that  the  appellants  brought 
the  present  action,  in  which  they  in  substance  complain,  first,  of 
the  return  of  5  per  cent,  to  the  shippers  who  have  not  shipped 
with  the  appellants,  and  of  the  circular  to  that  effect ;  secondly 
of  the  placing  upon  the  berths  of  extra  ships  in  order  to  meet 
the  appellants'  and  other  vessels ;  and  thirdly,  the  reduction  of 
freights  to  an  unremunerative  extent  with  the  object  of  securing 
cargo.  I  fail,  however,  to  see  that  any  of  those  things  are  suf- 
ficient to  support  this  action.  Everything  that  was  done  by  the 
respondents  was  done  in  the  exercise  of  their  right  to  carry  on 
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their  own  trade,  and  was  bona  fide  so  done.  There  was  not  only 
no  malice  or  indirect  object  in  fact,  but  the  existence  of  the 
right  to  exercise  a  lawful  employment,  in  the  pursuance  of  which 
the  respondents  acted,  negatives  the  presumption  of  malice  which 
arises  when  the  purposed  infliction  of  loss  and  injury  upon 
another  cannot  be  attributed  to  any  legitimate  cause,  and  is 
therefore  presumably  due  to  nothing  but  its  obvious  object  ot 
harm.  All  the  acts  complained  of  were  in  themselves  lawful, 
and  if  they  caused  loss  to  the  appellants,  that  was  one  of  the 
necessary  results  of  competition. 

It  remains  to  consider  the  further  contention  of  the  appellants 
that  these  acts  of  the  respondents,  even  if  lawful  in  themselves 
if  done  by  an  individual,  are  illegal  and  give  rise  to  an  action  as 
having  been  done  in  the  execution  of  the  conference  agreement, 
which  is  said  to  amount  to  a  conspiracy,  as  being  in  restraint  of 
trade,  and  so  against  public  policy,  and  illegal;  but  this  conten- 
tion, I  think,  also  fails.  I  cannot  say  upon  the  evidence  that  the 
agreement  in  question  was  calculated  to  have  or  had  any  such 
result,  nor,  even  if  it  had,  has  any  authority  (except  one,  no  doubt 
entitled  to  great  weight,  but  which  has  not  met  with  general 
approval)  been  cited  to  shew  that  such  an  agreement  even  if 
void  is  illegal,  nor  any  that,  even  if  it  be  so,  any  action  lies  by 
an  individual. 

For  these,  and  the  other  reasons  given  by  the  learned  Lords 
Justices  Bowen  and  Fry,  and  which  I  need  not  recapitulate,  I 
think  that  the  appeal  fails,  and  ought  to  be  dismissed. 
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Lord  Hannen  : — 

My  Lords,  it  is  not  necessary  that  I  should  recapitulate  the 
facts  of  this  case ;  they  have  been  fully  stated  in  the  opinions 
which  have  been  already  delivered.  The  charge  against  the 
defendants  is  that  they  conspired  together  to  prevent  the  plain- 
tiffs from  obtaining  cargoes  for  their  ships  by  bribing,  coercing, 
and  inducing  shippers  to  forbear  from  shipping  cargoes  by  the 
plaintiffs'  steamers ;  and  it  is  further  complained  that  the  defen- 
dants, with  intent  to  injure  the  plaintiffs,  agreed  to  refuse,  and 
refused  to  accept  cargoes,  except  upon  the  terms  that  the  shippers 
should  not  ship  any  cargoes  by  the  plaintiffs'  steamers. 
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Mogul 
Steamship 
Company 

V. 

McGeegoe, 
Gow  &  Co. 

Lord  Hannen. 


The  means  by  which  these  alleged  objects  were  sought  to  be 
attained  were :  (1.)  Offering  to  shippers  and  their  agents  a  rebate 
of  5  per  cent,  on  the  agreed  freights,  to  be  made  to  those  who, 
during  a  fixed  period,  shipped  only  by  the  defendants'  steamers. 
(2.)  Sending  steamers  to  Hankow  to  compete  with  the  steamers 
of  persons  not  members  of  the  defendants'  conference  or  com- 
bination, so  as  to  drive  them  from  the  trade  of  that  place. 
(3.)  Kemoving  from  the  agency, of  defendants'  steamers  those 
persons  who  acted  in  the  interest  of  non-conference  steamers. 

It  was  contended  that  the  agreement  between  the  defendants 
to  act  in  combination  which  was  proved  to  exist,  was  illegal 
as  being  in  restraint  of  trade.  I  think  that  it  was  so,  in  the  sense 
that  it  was  void,  and  could  not  have  been  enforced  against  any 
of  the  defendants  who  might  have  violated  it :  Hilton  v.  EcJcers- 
ley  (1).  Bat  it  does  not  follow  that  the  entering  into  such  an 
agreement  would,  as  contended,  subject  the  persons  doing  so  to 
an  indictment  for  conspiracy,  and  I  think  that  the  opinion  to 
that  effect  expressed  by  Crompton  J.  in  Hilton  v.  Eckersley  (1)  is 
erroneous. 

The  question,  however,  raised  for  our  consideration  in  this  case 
is  whether  a  person  who  has  suffered  loss  in  his  business  by  the 
joint  action  of  those  who  have  entered  into  such  an  agreement, 
can  recover  damages  from  them  for  the  injury  so  sustained.  In 
considering  this  question  it  is  necessary  to  determine  upon  the 
evidence  what  was  the  object  of  the  agreement  between  the 
defendants  and  what  were  the  means  by  which  they  sought  to 
attain  that  object.  It  appears  to  me  that  their  object  was  to 
secure  to  themselves  the  benefit  of  the  carrying  trade  from 
certain  ports.  It  cannot,  I  think,  be  reasonably  suggested  that 
this  is  unlawful  in  any  sense  of  the  word.  The  object  of  every 
trader  is  to  procure  for  himself  as  large  a  share  of  the  trade  he  Js 
engaged  in  as  he  can.  If  then  the  object  of  the  defendants  was 
legitimate,  were  the  means  adopted  by  them  open  to  objection  ? 
I  cannot  see  that  they  were.  They  sought  to  induce  shippers  to 
employ  them  rather  than  the  plaintiffs  by  offering  to  such  ship- 
pers as  should  during  a  fixed  period  deal  exclusively  with  them 
the  advantage  of  a  rebate  upon  the  freights  they  had  paid.  This 

(1)  6  E.  &  B.  47. 
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is,  in  effect,  nothing  more  than  the  ordinary  form  of  competition  H.  L.  (E.) 
between  traders  by  offering  goods  or  services  at  a  cheaper  rate  I89i 
than  their  rivals.  Mogul 

With  regard  to  the  sending  of  ships  to  Hankow  to  compete  ^^^p"^^^^' 
with  the  plaintiffs'  ships,  that  appears  to  have  been  done  in  order 
that  the  defendants'  customers  might  have  the  opportunity  of  Gow  &  Co. 
sending  their  goods  without  forfeiting  their  right  to  a  rebate.  Lord  JIannen. 
'No  obstruction  was  offered  by  these  ships  to  the  ships  of  non- 
conference  owners,  and  by  their  presence  at  Hankow  shippers 
were  left  simply  to  determine  whether  it  was  to  their  pecuniary 
interest  to  ship  by  the  defendants'  vessels  or  by  others.  The 
removing  from  the  agency  of  the  defendants'  vessels  those  persons 
who  acted  in  the  interest  of  non-conference  steamers,  appears  to 
me  a  legitimate  mode  of  securing  agents  whose  exertions  would 
be  exclusively  devoted  to  the  furtherance  of  the  defendants' 
trade. 

I  arrive  at  the  conclusion,  therefore,  that  the  objects  sought 
and  the  means  used  by  the  defendants  did  not  exceed  the  limits 
of  allowable  trade  competition,  and  I  know  of  no  restriction 
imposed  by  law  on  competition  by  one  trader  with  another,  with 
the  sole  object  of  benefiting  himself. 

I  consider  that  a  different  case  would  have  arisen  if  the  evidence 
had  shewn  that  the  object  of  the  defendants  was  a  malicious  one, 
namely,  to  injure  the  plaintiffs  whether  they,  the  defendants, 
should  be  benefited  or  not.  This  is  a  question  on  which  it  is 
unnecessary  to  express  an  opinion,  as  it  appears  to  be  clear  that 
the  defendants  had  no  malicious  or  sinister  intent  as  against 
the  plaintiffs,  and  that  the  sole  motive  of  their  conduct  was  to 
secure  certain  advantages  for  themselves. 

It  only  remains  for  me  to  refer  to  the  argument  that  an  act 
which  might  be  lawful  for  one  to  do,  becomes  criminal,  or  the 
subject  of  civil  action  by  any  one  injured  by  it,  if  done  by 
several  combining  together.  On  this  point  I  think  the  law  is 
accurately  stated  by  Sir  William  Erie  in  his  treatise  on  the  law 
relating  to  Trades  Unions.  The  principle  he  lays  down  is  equally 
applicable  to  combinations  other  than  those  of  Trades  Unions. 
He  says  (page  23) :  "  As  to  combination,  each  person  has  a  right 
to  choose  whether  he  will  labour  or  not,  and  also  to  choose  the 
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H.  L.  (E.)  terms  on  which  he  will  consent  to  labour,  if  labour  be  his  choice. 

1891  The  power  of  choice  in  respect  of  labour  and  terms  which  one 

Mogul  person  may  exercise  and  declare  singly,  many,  after  consultation, 

(JoMPANY^  may  exercise  jointly,  and  they  may  make  a  simultaneous  decla- 

V.  ration  of  their  choice,  and  may  lawfully  act  thereon  for  the 
McGregok,    .  /.i-.        i  .1  1  1 

Gow&Co.  immediate  purpose  oi  obtaining  the  required  terms,  but  they 

Lord  Hannen.  caunot  Create  any  mutual  obligation  having  the  legal  effect  of 

binding  each  other  not  to  work  or  not  to  employ  unless  upon 

terms  allowed  by  the  combination." 

In  considering  the  question,  however,  of  what  was  the  motive 

of  the  combination,  whether  it  was  for  the  purpose  of  injuring 

others,  or  merely  in  order  to  benefit  those  combining,  the  fact  of 

several  agreeing  to  a  common  course  of  action  may  be  important. 

There  are  some  forms  of  injury  which  can  only  be  effected  by 

the  combination  of  many.    Thus,  if  several  persons  agree  not  to 

deal  at  all  with  a  particular  individual,  as  this  could  not,  under 

ordinary  circumstances,  benefit  the  persons  so  agreeing,  it  might 

well  lead  to  the  conclusion  that  their  real  object  was  to  injure 

the  individual.    But  it  appears  to  me  that,  in  the  present  case, 

there  is  nothing  indicating  an  intention  to  injure  the  plaintiffs, 

except  in  so  far  as  such  injury  would  be  the  result  of  the 

defendants  obtaining  for  themselves  the  benefits  of  the  carrying 

trade,  by  giving  better  terms  to  customers  than  their  rivals,  the 

plaintiffs,  were  willing  to  offer. 

For  these  reasons  I  think  that  the  judgment  of  the  Court  of 

Appeal  should  be  affirmed. 

Order  of  Lord  Coleridge  G.J,  and  order  of  the 
Court  of  Appeal  affirmed,  and  appeal  diS' 
missed  with  costs. 

Lords'  Journals  18th  December  1891. 


Solicitors  for  appellants  :  Gellatly  &  Warton. 
Solicitors  for  respondents :  Freshjields  &  Williams, 
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[PRIVY  COUNCIL.] 
HAGGAED  Defendant; 

AND 

PELICIER  FRERES  Plaintiffs. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  MAURITIUS. 

Law  of  Madagascar — Power  of  Judge  of  the  Consular  Court — Order  in  Council 
of  1869 — Action  for  Damages  againt  Judge. 

Under  an  Order  in  Council,  dated  4th  of  February,  1869,  the  Consular 
Court  of  Madagascar  was  vested  with  plenary  civil  jurisdiction  over  all 
British  subjects  within  its  limits,  though  it  was  not  created  in  the  sense  of 
English  law  a  Court  of  Record  : — 

Heldy  that  the  appellant,  whilst  sitting  and  acting  as  a  judge  of  the 
Consular  Court,  was  entitled  to  the  same  degree  of  protection  which  is 
accorded  by  the  law  of  England  to  the  judge  of  a  Court  of  Record ;  and 
that  an  action  for  damages  did  not  lie  against  him  for  dismissing  without 
proof  an  action  which  he  held  to  be  vexatious ;  for  however  inadequate 
his  reasons  for  such  holding  might  be,  such  dismissal  was  within  his 
jurisdiction. 

Lawrance  v.  Norreys  (15  App.  Cas.  210)  approved. 

Appeal  from  a  decree  of  the  Supreme  Court  (Dec.  11,  1888) 
in  favour  of  the  respondents  for  Rs.200  and  costs. 

The  circumstances  of  the  case  and  the  proceedings  complained 
of  appear  in  the  judgment  of  their  Lordships. 

Sir  B.  Webster,  A.Gr.,  and  Sutton^  for  the  appellant,  contended 
that  he  had  jurisdiction  in  the  matter  of  the  suit  of  Pelicier 
Freres  v.  Mairs,  and  that  he  had  acted  therein  within  the  scope 
of  his  authority,  in  a  judicial  capacity,  and  in  good  faith. 
Accordingly,  he  is  not  liable  to  an  action  for  an  erroneous  judg- 
ment. The  judge  of  the  Consular  Court  had,  under  the  Order  in 
Council  of  the  4th  of  February,  1869,  framed  under  6  &  7  Yict.  c.94, 
full  civil  jurisdiction,  and  had  the  same  immunities  as  a  Court 
of  Record  in  England — that  is,  he  is  free  from  liability  whilst 
acting  judicially  within  his  jurisdiction  without  malice.  Refer- 
ence was  made  to  sects.  8  and  13  of  the  Order,  and  to  Colder 

*  Present: — Lord  Watson,  Lord  Hobhouse,  Lord  Morris,  Sir  Kichard 
Couch,  and  Mr.  Shand  (Lord  Shand). 


J.  C* 

1891 

Nov.  12 : 
Dec.  5. 
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J.  C.      V.  HalJcet  (1) ;  Scott  v.  Stansfield  (2),  which  was  an  action  of 
1891       slander  against  a  county  court  judge ;  Mimster  v.  Lamb  (3) ; 
Haggaed    Willis  V.  Maclachlan  (4) ;  Hamond  v.  Howell  (5) ;  Garnett  v. 
Pelicier    Ferrand  (6) ;  DawJcins  v.  Xor*^  Roheby  (7).     In  Mostyn  v. 
Feeres.     Fdbrigas  (8),  Lord  Mansfield  pointed  out  that  there  was  no 
distinction  between  Courts  of  Kecord  and  Courts  not  of  record 
in  foreign  parts. 

The  respondents  did  not  appear. 


The  judgment  of  their  Lordships  was  delivered  by 

Lord  Watson  : — 

The  appellant  was,  in  the  year  1887,  British  Consul  for 
Madagascar,  in  which  capacity  he  was  the  Chief  Judge  of  Her 
Majesty's  Consular  Courts  in  that  island. 

On  the  9th  of  May,  1887,  the  respondents,  Pelicier  Freres,  took 
out  a  summons  against  one  Louis  Mairs,  upon  whom  it  was  duly 
served  on  the  12th  of  the  same  month.  The  summons  required 
the  defendant  to  attend  the  Court  personally,  or  by  an  agent, 
on  the  15th  of  August,  at  2  p.m.,  and  prayed  judgment  for  the 
sum  of  thirty-five  dollars,  being  the  price  of  ten  bags  of  Indian 
rice  sold  and  delivered  to  him  by  the  respondents,  with  interest 
and  costs. 

On  the  day  and  at  the  hour  specified  in  the  writ,  both  parties 
appeared  in  Court  before  the  appellant,  at  Tamatave,  the  respon- 
dents being  represented  by  their  attorney,  Mr.  Elie,  and  the 
defendant  Mairs  by  his  employer,  Mr.  Proctor.  In  presence  of 
the  parties,  the  appellant  stated  that  he  had  private  infor- 
mation that  the  debt  sued  for  had  been  paid  and  a  receipt 
granted  by  the  respondents.  At  that  moment  Mr.  Proctor  pro- 
duced the  receipt  and  handed  it  to  the  appellant,  who  then 
went  on  to  say  that  he  considered  the  case  to  be  a  vexatious  one, 
and  that  he  would  dismiss  it  on  that  ground.    The  respondents' 

(1)  3  Moo.  P.  C.  28.  p.  219. 

(2)  Law  Rep.  3  Ex.  220.  (6)  6  B.  &  C.  611. 

(3)  11  Q.  B.  D.  606.  (7)  Law  Rep.  8  Q.  B.  262 ;  La^w 

(4)  1  Ex.  D.  382.  Rep.  7  H.  L.  744. 

(5)  2  Leach,  Mod.  Ca.  No.  130,  at        (8)  1  Sm.  L.  C.  9tli  ed.  p.  644. 
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attorney  admitted  that  the  receipt  had  been  signed  by  them,  J.  C. 
but  explained  that  it  had  been  obtained  by  fraud ;  whereupon  I89i 
the  appellant  continued  the  case  until  Thursday,  the  25th  of  hagqard 

August.  ^  ^  FEmuiEH 

With  the  view  of  establishing  their  assertion,  that  the  receipt  Frijres. 
had  not  been  legitimately  obtained  by  the  defendant  Mairs, 
the  respondents,  between  the  15th  and  the  25th  of  August,  made 
application  to  the  appellant  for  a  summons  citing  the  defendant, 
who  resided  about  100  miles  from  Tamatave,  to  appear  personally 
and  give  evidence;  but  the  application  was  refused.  The  re- 
spondents then  offered  to  make  affidavit,  explaining  the  necessity 
for  examining  the  defendant,  and  that  the  sum  necessary  to  cover 
his  travelling  expenses  would  be  tendered ;  but  the  appellant 
persisted  in  his  refusal,  on  the  ground  j  that  the  case  was  a 
vexatious  one,  and  that  the  citation  of  the  defendant  would 
cause  unnecessary  injury  to  his  employer's  business. 

The  cause  came  before  the  Court  again  upon  the  25th  of 
August,  the  day  to  which  it  stood  adjourned.  It  is  nowhere 
averred,  nor  does  it  appear,  that  on  the"^  25th  of  August  the 
respondents  produced  or  tendered  any  evidence,  oral  or  docu- 
mentary ;  and  the  appellant,  adhering  to  the  opinion  previously 
expressed  by  him  and  without  further  hearing,  gave  judgment 
for  the  defendant,  with  costs. 

On  the  7th  of  October,  1887,  the  respondents  filed  a  declaration 
against  the  appellant  in  the  Supreme  Court  of  Mauritius,  pray- 
ing the  Court  to  condemn  him  in  payment  to  them  as  damages 
of  the  sum  of  Ks.l200,  with  costs  of  suit. 

The  declaration  sets  forth  the  facts  already  stated,  which  are 
substantially  corroborated  by  the  record  of  the  proceedings  in 
the  Consular  Court,  authenticated  by  the  subscription  of  the 
appellant,  and  also  by  the  evidence  of  the  appellant  himself,  and 
of  Joseph  Pelicier  jeune,  a  partner  of  the  respondent  firm,  which 
was  taken  de  bene  esse  in  the  course  of  the  proceedings.  The 
order  of  the  Consular  Court  of  the  15th  of  August,  1887,  bears 
that : — 

"Mr.  Proctor,  who  appeared  for  Mr.  Mairs  in  the  position  of 
his  employer,  produced  the  receipt  for  the  sum  claimed,  signed 
by  Pelicier  Freres  and  acknowledged  by  Mr.  Pelicier. 
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J.  C.         "Under  these  circumstances,  the  Court  is  of  opinion  that  the 
1891       claim  is  a  vexatious  one. 
Haggaed       "  Mr.  Elie  alleges  that  the  receipt  was  obtained  by  fraud,  and, 
Peijciee    ^^^^^  the  circumstances,  the  Court  adjourned  the  case  until 
FEtes.    Thursday,  August  25." 

The  order  of  the  Consular  Court,  on  the  25th  of  August,  giving 
judgment  for  the  defendant,  with  costs,  bears  that : — 

"  The  Court  was  of  the  opinion  that  the  case  should  be  dis- 
missed forthwith,  without  further  hearing. 

"  A  receipt  for  the  sum  claimed  having  been  produced,  which 
was  acknowledged  to  be  for  the  special  sum  claimed." 

Besides  giving  a  narrative  of  the  facts,  the  declaration  stated 
as  follows : — 

"  Whereas  the  aforesaid  acts  of  the  said  defendant  constituted 
a  flagrant  abuse  of  the  judicial  powers  vested  in  him  as  Her 
Majesty's  Consul,  and  a  denial  of  justice  on  his  part." 

After  the  appellant's  defence  was  lodged,  parties  were  heard 
upon  a  preliminary  plea  taken  by  him,  to  the  efl*ect  that  the 
Supreme  Court  of  Mauritius  was  not  competent  to  take  cogni- 
zance of  the  case,  because  (1.)  that  Court,  as  to  civil  suits  arising 
in  Madagascar,  only  possessed  an  original  jurisdiction  concurrent 
with  that  of  the  consular  judge ;  (2.)  it  had  no  authority  to 
entertain  a  suit  for  acts  done  by  the  consul  in  his  judicial 
capacity ;  and  (3.)  it  could  not,  in  any  form  of  process,  review 
his  decisions  in  the  suit  between  the  respondents  and  Louis 
Mairs,  inasmuch  as  the  sum  sued  for  was  below  appealable  value. 

After  hearing  argument.  Sir  E.  J.  Leclezio,  Chief  Judge  of  the 
Supreme  Court,  and  His  Honour  F.  C.  Williams,  one  of  his 
puisnes,  delivered  their  judgment  on  the  29  th  of  May,  1888.  They 
rejected  the  appellant's  plea  in  so  far  as  it  struck  at  their  juris- 
diction to  entertain  the  suit.  With  regard  to  that  part  of  the 
plea  which  related  to  the  immunity  of  the  appellant  for  acts  done 
by  him  in  his  judicial  capacity,  they  came  to  the  conclusion — 

"That  the  common  law  of  privilege  accorded  to  English 
Judges  of  Courts  of  Eecord  may  be  held  to  follow  them  to  a  Con- 
sular Court  of  Kecord,  where  English  law  is  administered."  , 
And  they  gave  leave  to  both  parties,  if  they  so  desired,  to  amend 
their  pleadiugs  in  the  light  of  that  decision. 
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Both  parties  availed  themselves  of  the  leave  thus  given.    The       J-  C. 
respondents  struck  out  of  their  declaration  the  averment,  already  1891 
quoted,  as  to  the  "  flagrant  abuse  "  of  the  appellant's  judicial  Haggard 
powers,  and  substituted  an  allegation  in  these  terms : —  Peltcier 

"  Whereas,  by  refusing  as  he  did,  under  the  circumstances 
aforesaid,  to  allow  the  plaintiffs  to  prove  their  case,  and  to 
summon  the  said  Mairs  as  a  witness  for  that  purpose,  the  said 
defendant  exceeded  the  jurisdiction  vested  in  him  by  the  Order 
in  Council  of  14th  (sic)  February,  1869,  or,  in  other  words,  acted 
beyond  the  limits  of  his  authority,  and  actually  abused  such 
authority." 

The  appellant,  in  order  to  meet  the  respondents'  amendment, 
deleted  one  of  his  pleas  on  the  merits,  substituting  for  it  these 
words : — 

"That  the  defendant  acted  as  a  consular  judge  within  his 
jurisdiction  and  within  the  limits  of  his  authority,  and  did  not 
abuse  the  authority  vested  in  him,  and  that  he  is  not  liable  to 
action  in  respect  of  the  judicial  acts  complained  of,  which  were 
within  the  scope  of  his  said  jurisdiction." 

The  respondents  did  not  appear  at  the  hearing  of  this  appeal ; 
and  in  these  circumstances  their  Lordships  thought  it  right  to 
hear  the  appellant's  counsel  in  support  of  the  judgment  of  the 
Court  below,  with  respect  to  the  privilege  attaching  to  his  office 
as  judge  of  the  Consular  Court.    After  hearing  argument,  their 
lordships  are  satisfied  that,  in  the  year  1887,  the  Consular  Court 
of  Madagascar  was  not,  in  the  sense  of  English  law,  a  Court  of 
Eecord,  and  that  it  did  not  become  so  before  the  date  of  the 
Africa  Order  in  Council,  1889.    But  in  1887  the  Court,  under  an 
Order  in  Council  dated  the  4th  of  February,  1869,  exercised  juris- 
diction of  a  very  important  character.   Established  by  the  Queen 
in  virtue  of  power  derived  from  a  treaty  with  the  Sovereign  of 
Madagascar,  it  was  the  only  British  tribunal  in  the  island,  and 
was  vested  with  plenary  civil  jurisdiction  over  all  British  subjects 
within  its  limits.    The  Supreme  Court  of  Mauritius  had  only  a 
concurrent  original  jurisdiction,  with  authority  to  review  the 
decisions  of  the  Consular  Court,  upon  an  appeal  duly  taken,  in 
causes  exceeding  Es.200  in  value.    In  these  circumstances,  it 
does  not  appear  to  their  Lordships  to  admit  of  doubt  that  the 
A.  C.  1892.  3  F 
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J.  C.       appellant,  whilst  sitting  and  acting  as  judge  of  the  Consular 
1891       Court,  was  entitled  to  the  same  degree  of  protection  which  is 
Haggaed    accorded  by  the  law  of  England  to  the  judge  of  a  Court  of 
PELrciER    I^ecord.   In  Kemp  v.  Neville  (1),  Erie,  C.  J.,  delivering  the  unani- 
Feekes.     mous  judgment  of  the  Court  of  Common  Pleas,  reviewed  the 
authorities  bearing  on  the  point,  and  stated  their  result  as 
follows : — 

"  The  rule  that  a  judicial  officer  cannot  be  sued  for  an  adjudi- 
cation according  to  the  best  of  his  judgment  upon  a  matter 
within  his  jurisdiction,  and  also  the  rule  that  a  matter  of  fact  so 
adjudicated  by  him  cannot  be  put  in  issue  in  an  action  against 
him,  have  been  uniformly  maintained." 

In  Hamilton  v.  Anderson  (2),  Lord  Cranworth  laid  down  the 
same  doctrine,  with  this  not  unimportant  addition  : — 

"  I  need  hardly  say  that  the  merely  adding  that  it  was  done 
maliciously  amounts  to  nothing  at  all.  That  would,  in  the 
opinion  of  the  aggrieved  party,  be  always  true,  or  at  all  events 
would  be  what  he  would  be  perfectly  able  to  state." 

Their  Lordships  do  not  think  that  the  declaration,  as  originally 
framed,  discloses  any  cause  of  action  against  the  appellant.  The 
Court  below  was  evidently  of  the  same  opinion,  and  on  that 
account  allowed  an  opportunity  of  amendment.  The  only  case 
presented  in  the  declaration  was,  that  the  acts  of  which  the  re- 
spondents complain  constituted  a  flagrant  abuse  of  the  judicial 
powers  vested  in  the  appellant — an  allegation  which  implies  that, 
although  flagrantly  wrong,  they  were  the  acts  of  a  judge  exer- 
cising proper  judicial  functions. 

The  amendment  discloses  an  entirely  new  ground  of  action, 
namely,  that  the  acts  complained  of  were  done  by  the  appellant 
in  excess  of  the  jurisdiction  vested  in  him  by  the  Order  in 
Council  of  1869  ;  or,  in  other  words,  that  he  was  acting  beyond 
the  limits  of  his  judicial  authority.  Now,  a  judge  may  commit 
an  excess  of  his  jurisdiction  in  many  ways ;  but  the  kind  of 
excess  which  the  respondents  impute  to  the  appellant  is,  in 
their  Lordships'  opinion,  obvious.  He  was  admittedly  sitting  in 
Court  as  judge  in  an  action  which  he  was  competent  to  try ; 
both  parties  to  the  suit  were  before  him,  and  the  acts  complained 
(1)  10  C.  B.  (N.S.)  549.  (2)  3  Macq.  378. 
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of  related  to  the  cause  before  him,  and  were  embodied  in  formal      J.  C. 
orders  of  the  Court  authenticated  by  his  signature.    In  that  1891 
admitted  state  of  the  facts,  their  Lordships  are  unable  to  attri-  Haggakd 
bute  to  the  respondents'  averments  any  other  meaning  than  this,  ^^^if^jj^^. 
that  the  appellant,  although  he  was  sitting  to  try  the  case  in  Feeees. 
presence  of  the  parties,  and  was  competent  to  try  and  decide  it, 
had  nevertheless  no  jurisdiction  at  that  stage  of  his  proceedings 
to  dismiss  the  suit  as  a  vexatious  one. 

After  amendment  of  the  pleadings,  the  present  case  was  argued 
on  its  merits  before  a  Court  composed  of  the  same  learned  judges 
who  had  disposed  of  the  appellant's  preliminary  pleas.  Their 
Honours  delivered  their  judgment  on  the  11th  of  December,  1888, 
from  the  tenor  of  which  it  plainly  appears  that  they,  as  well  as 
the  respondents  themselves,  put  the  same  construction  upon  the 
amended  declaration  which  their  Lordships  have  done.  Their 
Honours  said : — 

"  That  this  decision  to  reject  a  plaint  without  having  evidence 
or  argument  in  support  of  it  was  the  assumption  of  a  power  to 
decide  a  case  without  hearing  it,  which  power  the  defendant  did 
not  possess,  was  the  argument  submitted  to  us  by  counsel  for 
the  plaintiffs ;  and  we  have  come  to  the  conclusion  that  the 
plaintiffs  are  entitled  to  a  verdict." 

They  accordingly  gave  decree  against  the  appellant  for  Rs.200 
with  costs  of  suit.  They  plainly  meant  to  affirm  the  legal 
proposition  maintained  by  the  respondents'  counsel,  because 
they  expressly  say  : — 

"It  must  be  understood  that  we  do  not  find  the  defendant 
liable  for  any  act  or  thing  done  within  the  scope  and  limits  of 
his  judicial  discretion." 

If,  according  to  law,  it  was,  as  the  learned  judges  have  held, 
beyond  the  scope  and  limits  of  the  judicial  discretion  of  a  judge 
in  the  position  of  the  appellant  to  refuse  the  plaintiff  a  proof, 
and  to  dismiss  his  action  as  vexatious,  their  decree  or  verdict 
might  be  unassailable.  But  the  proposition  which  they  have 
affirmed,  and  which  lies  at  the  very  foundation  of  their  judg- 
ment, appears  to  be  founded  upon  a  misapprehension  of  the  law. 

Their  Lordships  hold  it  to  be  settled  that  a  Court  of  competent 
jurisdiction  has  inherent  power  to  prevent  abuse  of  its  process, 
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J.  C.      by  staying  or  dismissing,  without  proof,  actions  which  it  holds 
1891      to  be  vexatious.    In  Metropolitan  Bank  v.  Fooley  (1),  the  Lord 
Haggard    Chancellor  (the  Earl  of  Selborne),  speaking  with  reference  to 
Pelicier         dismissal  of  an  action  on  that  ground,  said  that — 
Freres.        "The  power  seemed  to  be  inherent  in  the  jurisdiction  of 
every  court  of  justice  to  protect  itself  from  the  abuse  of  its  own 
procedure." 

The  same  principle  was  again  laid  down  by  ^the  House  of 
Lords  in  Lawrance  v.  Norreys  (2).  In  that  case  the  Appeal 
Court  had  refused  to  allow  proof,  and  dismissed  the  action,  and 
Lord  HerscheU  observed  (3) : — 

It  cannot  be  doubted  that  the  Court  has  an  inherent  juris- 
diction to  dismiss  an  action  which  is  an  abuse  of  the  process  of 
the  Court.  It  is  a  jurisdiction  which  ought  to  be  very  sparingly 
exercised,  and  only  in  very  exceptional  cases." 

In  the  remarks  made  by  Lord  Herschell,  as  to  the  caution 
with  which  the  power  of  summary  dismissal  on  such  grounds 
ought  to  be  exercised,  their  Lordships  unhesitatingly  concur.  It 
is,  in  their  opinion,  matter  of  regret  that  the  appellant  should 
have  acted  so  hastily,  instead  of  permitting  the  respondents  to 
adduce  proof  of  their  assertion  that  their  receipt  had  been 
fraudulently  obtained  by  the  defendant  Mairs.  But  the  insuffi- 
ciency, or  even  the  utter  inadequacy  of  his  reasons  for  dismissing 
the  suit,  cannot  affect  his  jurisdiction  to  dismiss  it.  He  was 
competent  to  entertain  the  question  whether  the  suit  ought  to 
be  dismissed  as  vexatious,  and  equally  competent  to  decide  that 
question  one  way  or  another.  It  is  due  to  the  appellant  to  state 
that  the  respondents  in  their  pleadings  make  no  imputation  of 
dishonesty,  although  their  Lordships  do  not  mean  to  suggest 
that  such  an  imputation,  if  it  had  been  made  and  proved,  would 
have  deprived  him  of  the  immunity  which  the  law  accords  to  a 
judge  in  his  position.  The  remedy,  when  such  a  case  does 
occur,  does  not  lie  in  an  action  of  damages  against  the  offending 
judge,  but  by  making  a  representation  to  the  authorities  whose 
»  duty  it  is  to  see  that  justice  is  administered  with  due  care  and 
attention. 

(1)  10  App.  Gas.  214.  (2)  15  App.  Gas.  210. 

(3)  15  App.  Gas.  219. 


A.  C. 


AND  PEIVY  COUNCIL. 


69 


For  these  reasons,  their  Lordships  will  humbly  advise  Her  J-  C. 
Majesty  to  reverse  the  judgment  appealed  from,  and  to  dismiss  1891 

the  suit  with  costs.    The  respondents  must  pay  to  the  appellant  Haggard 

his  costs  of  this  appeal.  ^ELicmu 

FPiERES. 

Solicitor  for  the  appellant :  Solicitor  to  the  Treasury. 


[PEIVY  COUNCIL.] 

SCEBEEEAS  TEIGONA .    .    .    .    .    .    .    Plaintiff;     J.  c  * 

AND 

SCEBEEEAS  D'AMICO  (NOW  McKEAN)  .    .  Defendant. 

^  ^  Dec  10,  11 

ON  APPEAL  FEOM  THE  COUET  OF  APPEAL,  MALTA. 

Law  of  Malta — Construction — Primogenitura — Presumjption  that  'prescribed 
Order  of  Succession  is  "  regular." 

Heldj  with  regard  to  a  iDrimogenitura,  created  in  1702,  of  certain  lands  in 
Malta,  that  the  presumption  of  Maltese  law  was  in  favour  of  its  being 
"  regular,"  so  as  in  each  line  of  descent  to  admit  female  in  default  of  male 
issue  of  the  last  holder  in  that  line,  in  preference  to  male  collaterals 
descended  from  a  common  ancestor;  and  that  the  natural  construction 
of  the  deed  was  to  the  same  effect. 

D'Amico  V.  Trigona  (13  App.  Cas.  806)  followed. 

Appeal  from  a  decree  of  the  Court  of  Appeal  (Nov.  10,  1886), 
affirming  a  decree  of  the  First  Hall  (Jan.  5,  1886),  which  dis- 
missed the  appellant's  suit. 

The  question  at  issue  was  as  to  the  succession  to  an  estate  in 
Malta  under  a  primogenitura  created  by  a  marriage  settlement 
dated  August  26, 1702.  By  his  petition,  dated  July  9,  1883,  the 
appellant  claimed  to  succeed,  owing  to  the  death  of  the  respon- 
dent's father  without  male  issue,  on  the  ground  that  in  the  line 
of  the  last  holder,  to  which  the  respondent  belonged,  no  male 
existed,  and  that  he  was  the  male  next  of  kin  to  the  person  last 
seised,  although  in  a  collateral  line. 

*  Present: — The  Earl  of  Selborne,  Lord  Hobhouse,  Lord  Morris,  and 
Sir  Kichard  Couch. 
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The  deed  of  1702  is  sufficiently  set  out  in  tlie  judgment  of 
their  Lordships. 

Sir  H.  Bavey,  Q.C.,  and  Dr.  Alfred  Mattei,  for  the  appellant, 
contended  that  his  claim  was  in  accordance  with  the  true  con- 
struction of  the  deed,  which  created  a  masculine  though  not  an 
agnatic  primogenitura.  By  clause  1  of  the  deed  (which,  together 
with  part  of  clause  2,  is  set  out  in  the  judgment),  illustrated  and 
explained  by  the  subsequent  clauses,  a  primogenitura  in  a  male 
line  in  the  strict  sense  of  that  term  was  constituted.  It  was  to 
be  held  by  the  male  sons  of  the  founder  and  their  respective  male 
descendants,  "  unus  post  alium  servato  gradu  primogeniturse." 
In  default  of  such  male  line  it  would  go  to  a  female,  and  the  line 
of  males  from  males  from  such  female.  The  succession  in  such 
new  line  would  be  governed  by  the  same  rules  as  governed  the 
male  line  of  males  from  males.  In  default  of  all  descendants  of 
the  founder,  there  was  a  remainder  over  to  the  grantors  if  alive, 
or,  in  case  of  their  death,  to  the  next  of  kin  of  the  founder. 
Reference  was  made  to  D'Amico  v.  Trigona  (1).  [Lokd  Sel- 
BOKNE :  In  that  case  the  different  lines  from  the  sons  were 
distinguished  in  the  deed.  Here  you  say  that  should  be  done  by 
implication.]  The  authorities  illustrate  the  special  construction 
sought  to  be  put  upon  this  deed  :  see  Torre,  De  successione  in  pri- 
raogenituris  et  majoratibus  Italiae,  pars  i.  pp.  79, 6,  No.  47,  p.  245, 
No.  53,  p.  26,  p.  13,  No.  30,  p.  25,  No.  11.  And  see  Carl  Antonio 
de  Luca,  De  Linea  legali,  p.  155,  No.  46,  as  to  the  true  meaning 
of  the  "ordo  primogeniturse."  Then  as  to  the  "  filius  primo- 
genitus  domini  sponsi,"  including  all  the  sons  of  the  first  donee 
with  their  respective  lines  as  each  becomes  eldest  surviving  son 
on  failure  of  lines  of  elder  brothers,  see  Torre,  pars  i.  p.  5,  Nos.  29, 
37,  pp.  27,  28,  p.  80,  No.  15,  p.  535,  pars  ii.  pp.  286,  287 ;  De 
Luca,  p.  149.  Then  as  to  succession  being  by  male  lineal  descent 
not  including  females,  see  De  Luca,  De  Linea  legali,  p.  249, 
art.  XX.  No.  27 ;  Torre,  pars  iii.  p.  30,  No.  5  ;  pars  i.  pp.  6,  158, 
422,  144,  33  ;  De  Luca,  p.  173,  art.  viii.  No.  2,  p.  61,  No.  10, 
p.  7,  No.  29,  p.  174,  No.  11 ;  Molina  De  Hispani  primogenituris, 
liii.  No.  55,  p.  375,  No.  30,  p.  389,  No.  29.  As  to  the  extent  to 
(1)  13  App.  Cas.  806. 
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which  females  are  excluded,  see  Torre,  pars.  i.  p.  400,  No.  174, 
p.  145,  No.  145 ;  Molina,  p.  41,  No.  28,  p.  29,  No.  20,  p.  41, 
No.  28.  Eeference  was  also  made  to  Torre,  pars  i.  p.  761,  No.  39, 
p.  579,  No.  17,  p.  6,  No.  48,  p.  148,  Nos.  184,  185,  186 ;  pars  iii. 
p.  30,  No.  4. 

Bigby,  Q.C.,  Fullarton,  Q.C.,  and  Paul  StricMand,  for  the 
respondent,  were  not  heard. 
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The  judgment  of  their  Lordships  was  delivered  by  the 
Eael  of  Selbokne: — 

The  question  raised  by  this  appeal  is  one  of  the  construction  of 
an  entail  or  primogenitura  of  certain  lands  in  Malta,  which  two 
Courts  and  four  judges  have  agreed  in  construing  to  be  "  regular," 
so  as,  in  each  line  of  descent,  to  admit  female  in  default  of  male 
issue  of  the  last  holder  in  that  line,  in  preference  to  male  colla- 
terals descended  from  a  common  ancestor.  As  to  the  general 
rules  and  principles  of  law  which  regulate  the  course  of  succes- 
sion to  such  a  primogenitura,  the  authorities  appear  to  their 
Lordships  to  be  agreed.  Torre  (cited  by  the  appellant)  says  that 
"  each  son,  with  his  descendants  in  order  of  primogeniture,  makes 
a  distinct  line;"  and  again,  that  he  who  is  first  called  to  the 
succession  is  tanquam  stirps  et  caput  primogeniturse  designatae, 
et  successive  ejus  filii  et  descendentes  ordine  primogeniali,  eaque 
linea  extincta,  secundogenitus  cum  sua  linea,  eodem  ordine 
primogeniali "  (pars  i.  p.  26,  and  p.  80,  No.  15).  Carl  Antonio 
de  Luca,  another  of  the  appellant's  authorities,  says :  "  Filius 
primogenitus  efficit  primum  caput  in  linea  descendentium,  et 
filius  secundogenitus  secundum,  ac  tertius  tertium,  et  hoc  ordine 
ad  majoratus  successionem  admittuntur  :  et  filius  secundogenitus 
nunquam  dicitur  primogenitus  dum  aliquis  filius  aut  descendens 
a  primogenito  superest"  (p.  155,  No.  46).  Or,  as  the  law  is 
stated  in  the  judgment  of  the  Court  of  Appeal,  line  is  first  to  be 
considered,  then  degree ;  and  among  several  competitors  in  the 
same  line,  the  male  is  to  be  preferred,  unless  the  founder  of  the 
primogenitura  has  otherwise  disposed ;  every  holder  of  the 
primogenitura  forms  a  line  which  includes  all  his  male  and  female 
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descendants,  to  the  exclusion  of  his  brothers,  sisters,  or  other 
collaterals ;  and,  consequently,  a  brother  who,  as  a  male,  claims 
to  succeed  in  preference  to  the  daughter  of  the  deceased  last 
holder,  is  bound  to  shew,  "  in  such  a  way  as  to  remove  all  reason- 
able doubt,"  that  such  was  the  will  of  the  founder.  The  founder 
might,  if  he  pleased,  establish  a  special  order  of  succession  devi- 
ating from  this  "  regular  "  order  ;  but  the  presumption  of  Maltese 
law,  when  a  contrary  intention  is  not  reasonably  clear,  is  ia 
favour  of  the  regular  order. 

It  was  argued,  on  behalf  of  the  appellant,  that  an  intention  on 
the  part  of  the  founders  of  this  primogenitura  to  deviate  from  the 
regular  order,  so  as  to  give  male  collaterals  of  a  younger  line  the 
preference  over  daughters  of  any  holder  in  an  elder  line  dying 
without  male  issue,  is  sufficiently  made  out.  Their  Lordships, 
after  fully  considering  the  argument  addressed  to  them,  are 
unable  to  accept  that  conclusion.  They  think  the  natural  con- 
struction of  the  written  instrument  in  this  case,  even  if  it  were 
not  aided  by  the  ordinary  presumption  of  law,  would  be  in  the 
respondent's  favour. 

Under  the  Notarial  Act  of  26th  of  August,  1702  (which 
created  this  primogenitura,  upon  the  occasion  of  the  marriage  of 
Salvatore  Dorell  and  Teresa  Falzon  Navarra,  from  whom  both 
parties  to  the  present  contest  are  descended),  the  husband,  Salva- 
tore, took  the  lands  in  question  for  his  life.  The  material  words, 
providing  for  the  succession  after  his  death,  are  these : — 

"Et  post  ejus  obitum  succedat  et  succedere  debeat ....  filius 
primogenitus  ipsius  domini  sponsi,  et  post  mortem  dicti  filii 
primogeniti  ejusdem  filius  primogenitus,  nepos,  pronepos  primo- 
genitus, aliique  descendentes  primogeniti,  unus  post  alium,  de 
primogenito  in  primogenitum,  servato  semper  gradu  primo- 
genituroe  in  perpetuum  et  perpetuis  temporibus  ;  ita  ut,  durante 
hac  linea  masculina  dicti  filii  primogeniti  dicti  domini  sponsi 
de  primogenito  in  primogenitum,  ille  qui  primogenitus  erit 
succedat,  et  primogenitus  intelligatur  etiam  si  unus  esset;  ita 
quod,  si  ex  primogenito  masculo,  vel  primogenitis  masculis,  non 
superessent  filii  masculi,  eo  in  casu  ad  primogenituram  prsedictam 
censeatur  et  sit  vocata  foemina  primogenita,"  &c. 

It  is  not  necessary  to  say  more  of  the  rest  of  the  deed,  than 
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that  the  succession  which  it  establishes  from  a  female  holder  of 
the  primogenitura  is  beyond  question  regular;  and  that  it 
provides  for  the  event  of  a  total  failure  of  all  issue  descended 
from  Salvatore  and  Teresa,  in  which  case  the  primogenitura 
would  come  to  an  end. 

It  was  admitted  that  the  earlier  words  down  to  "perpetuis 
temporibus "  (if  not  controlled  by  any  subsequent  context), 
would  have  created  a  primogenitura  of  the  regular  kind ;  but  it 
was  said  that  the  effect  of  the  next  words,  "  ita  ut,  durante  hac 
linea  masculina,"  &c.,  is  to  place  upon  those  which  came  before 
"  filius  primogenitus,  nepos,  pronepos  primogenitus,  aliique  de- 
scend entesprimogeniti,"  &c.,  a  strictly  masculine  interpretation; 
as  was  held  by  this  tribunal  in  the  case  of  D'Amico  v.  Trigoncc  (1). 
Their  Lordships,  for  the  present  purpose,  assume  that  this  would 
be  so.  But  this  does  not  determine  what  the  male  line  is,  which 
must  fail  before  any  female  can  be  called  to  the  succession.  The 
argument  for  the  appellant  seems  to  depend  upon  the  assumption 
that,  for  this  purpose,  all  males  descended  through  males  from 
Salvatore  and  Teresa  ought  to  be  reckoned  as  one  line.  That 
assumption  appears  to  their  Lordships  to  be  at  variance  with  the 
general  rules  and  principles  applicable  to  questions  of  this  kind, 
to  which  reference  has  been  made,  and  opposed  to  the  natural 
sense  of  the  express  words.  The  context,  both  that  which 
precedes  and  that  which  follows,  describes,  not  a  line  of  which 
Salvatore  is  the  stirps  or  caput,  but  one  derived  from  his  filius 
primogenitus — "  ejusdem  filius,"  &c. ;  and  "  hac  linea  masculina 
dicti  filii  primogeniti  dicti  domini  sponsi.'*  On  failure  of  males 
of  that  line,  the  female  issue  of  the  last  holder  are  called  to  the 
succession,  in  preference  to  his  brothers,  or  male  issue  of  brothers. 
The  words  "  vel  primogenitis  masculis "  (superadded  to  "  ex 
primogenito  masculo  ")  are  quite  capable  of  the  meaning,  that 
the  same  course  of  succession  is  to  take  place  toties  quoties,  in 
every  line  of  descent ;  and  their  Lordships  so  understand  them. 
If  there  had  been  two  sons  of  Salvatore  and  Teresa,  and  the 
eldest,  succeeding  after  his  father's  death  to  the  primogenitura, 
and  dying  without  male  issue,  had  left  a  daughter,  that  daughter, 
according  to  the  natural  meaning  of  the  words,  would  have  been 
(1)  13  App.  Cas.  806. 
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expressly  called  to  the  succession  ;  as  is  rightly  said  by  the  Court 
of  Appeal.  The  division  of  lines  did  not,  in  fact,  take  place  till 
several  generations  afterwards  ;  but  it  does  not  appear  to  their 
Lordships  to  admit  of  doubt,  that  the  same  course  and  rule  of 
succession  was  intended  to  be  observed  throughout.  Their 
Lordships  agree  with  the  learned  Judge  in  the  Court  of  First 
Instance,  that  the  condition,  si  non  superessent  filii  masculi," 
does  not  refer  to  the  "  exhaustion  of  all  males  in  the  collateral 
and  habitual  lines,  but  rather  to  the  deficiency  of  males  nearest 
in  degree  to  the  actual  first-born  male  holder." 

The  appellant's  contention,  that  the  words  "  ita  ut  durante  hac 
linea  masculina/'  ought  not  to  be  referred  to  the  line  of  the 
eldest-born  son,  but  must  receive  a  wider  application,  was  founded 
upon  the  supposed  necessity  of  such  a  wider  construction,  in 
order  to  admit  the  lines  which  might  descend  from  younger  sons, 
in  their  proper  order,  to  the  succession.  Their  Lordships  do  not 
doubt  that  those  younger  lines  would  be  entitled  to  succeed,  in 
their  proper  order,  under  this  primogenitura.  They  assume  that 
the  words  "servato  semper  gradu  primogeniturse  in  perpetuum 
et  perpetuis  temporibus,"  and  "  servato  tamen  in  his  quam 
ca3teris  supra  expressis  semper  ordine  primogeniturse,"  are  equi- 
valent to  the  clause,  "  semper  gradu  et  prserogativa  servata,"  of 
which  Carl  Antonio  de  Luca  says  (p.  249,  art.  xx.,  No.  27),  that 
it  "  necessario  supponit  fidei-commissum  reciprocum  inter  lineas 
ut  scilicet  post  unam  alia  vocetur."  If  more  than  this  were 
necessary,  the  plural  words  "  vel  primogenitis  masculis,"  super- 
added to  the  singular  in  the  context  which  introduces  the  gift  to 
a  female,  and  the  ultimate  provisions  contained  in  this  instrument 
for  the  case  of  a  total  failure  of  all  issue  descended  from  Salvatore 
and  Teresa,  would  be  enough  to  prove  that  the  founders  of  the 
primogenitura  so  intended.  But  it  does  not  follow  that  words 
which  speak  of  the  particular  Hue  which  stands  first  in  the  whole 
course  of  succession  ought  to  be  interpreted  in  any  other  than 
their  natural  sense.  Full  effect  may  be  given  to'  the  intention 
in  favour  of  younger  lines,  whether  implied  from  the  nature  of  a 
primogenitura  of  this  kind,  from  the  general  scheme  or  parti- 
cular provisions  of  the  instrument,  or  from  the  technical  signi- 
ficance of  some  of  its  phrases,  without  imposing  upon  plain  words 
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a  sense  which  they  do  not  naturally  bear,  and  which  is  not 
favoured  by  the  general  presumption  of  the  law  governing  the 
case. 

Their  Lordships,  therefore,  will  humbly  advise  Her  Majesty  to 
affirm  the  judgment  appealed  from,  and  to  dismiss  this  appeal 
with  costs. 

Solicitors  for  the  appellant :  Leathley  &  Willes.  * 
Solicitors  for  the  respondent :  Witham,  Lambert,  &  BosJcell, 


[PRIVY  COUNCIL.] 
McAETHUE  &  Co  

AND 

COENWALL  AND  Another     .  . 

And  Cross  Appeal. 

ON  APPEAL  FKOM  THE  SUPREME  COURT  OF  FIJI. 

Pacific  Islanders  Protection  Acts,  1872,  1875 — Order  in  Council,  August  13, 
1877 — Jurisdiction  of  High  Commissioner'' s  Court — Suit  relating  to  Land 
in  Samoa — Measure  of  Damages  for  Trespass. 

By  an  Order  in  Council  of  the  13th  of  August,  1877,  issued  under  the 
Pacific  Islanders  Protection  Acts,  1872  to  1875,  and  the  Foreign  Juris- 
diction Acts,  1843  to  1875,  a  High  Commissioner's  Court  was  established 
which  by  sect.  6  of  the  Order  applied  to  all  British  subjects  for  the  time 
being  within  the  Western  Pacific  Islands,  whether  resident  there  or  not." 
By  treaty  between  Her  Majesty  and  the  King  of  Samoa,  dated  the  28th  of 
August,  1879,  it  was  provided  that  civil  suits  in  Samoa  should  be  tried  by 
the  High  Commissioner. 

In  a  suit  in  that  Court  for  the  recovery  of  land  in  Samoa,  and  for 
damages  for  conversion  of  its  produce,  it  appeared  that  the  defendants 
did  not  dwell  within  the  bounds  of  the  said  islands,  but  that  they  had  a 
store  in  Samoa,  affixed  to  which  was  a  signboard  with  the  name  of  their 
firm,  where  they  carried  on  business  by  servants  and  agents : — 

Held,  tlfat  by  the  true  construction  of  the  above  Acts,  Order,  and  treaty, 
the  defendants  were  within  the  jurisdiction  of  the  Court,  and  that  the 
latter  was  competent  to  grant  the  relief  prayed  : 

Held,  further,  that  the  measure  of  damages  was  the  value  of  the  produce 
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*  Present : — Lord  Hobhouse,  Loed  Macnaghten,  and  Sir  Richard  Couch. 
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which  the  lands  were  capable  of  yielding  at  the  time  they  were  taken 
possession  of,  after  deducting  the  expenses  of  management.  However 
wilfal  and  long-continued  the  trespass  may  have  been,  there  is  no  law 
which  authorizes  the  disallowance  of  such  expenses  or  the  infliction  of  a 
penalty  on  the  defendants  beyond  the  loss  sustained  by  the  plaintiff. 

Consolidated  appeals  from  a  decree  of  the  Supreme 
Court  (March  13,  1890)  by  the  defendants  so  far  as  it  affirmed 
a  decree  of  Her  Majesty's  High  Commissioner's  Court  for  the 
Western  Pacific  at  Samoa  (May  25,  1889),  and  by  the  plaintiffs 
so  far  as  it  directed  a  new  trial  as  to  damages. 

The  facts  of  the  case  and  the  proceedings  in  the  suit  are  set 
out  in  the  judgment  of  their  Lordships. 

The  opinion  of  the  Chief  Justice  with  regard  to  the  question 
of  jurisdiction  was  as  follows.  In  reference  to  the  treaty  of 
1879,  particularly  art.  5  thereof,  he  says :  "  In  my  opinion,  the 
King  and  Government,  or,  in  other  words,  the  '  authorities '  of 
Samoa,  are  by  this  article  stripped  of  their  judicial  power  over 
such  lands  as  are  possessed  by  British  subjects  in  Samoa,  and 
such  power  is  vested  in  the  High  Commissioner  for  the  Western 
Pacific  as  *  the  officer  duly  authorized '  in  that  behalf.  I  think 
that  this  is  the  effect  of  the  treaty  between  Her  Majesty  and 
the  King  and  Government  of  Samoa,  and  that  what  has  been 
done  in  this  respect  has  been  done  with  the  intention  and  the 
direct  view  of  attaining  the  objects  of  that  treaty. 

"  Holding  this  view,  then,  I  am  of  opinion  that  this  action  was 
cognizable  by  the  Court  below,  for  by  the  Western  Pacific  Order 
in  Council,  1877,  the  High  Commissioner's  Court  for  the  Western 
Pacific  is  duly  authorized  to  exercise  'all  Her  Majesty's  juris- 
diction' exerciseable  in  the  Western  Pacific  in  civil  matters 
(art.  17),  and  the  whole  jurisdiction  of  the  Court  may,  subject 
to  the  Order  in  Council,  be  exercised  by  the  High  Commissioner 
(art.  18),  or  by  a  Deputy  Commissioner  in  respect  of  the 
particular  district  to  which  he  is  appointed  (art.  19) ;  and  by 
the  Order  in  Council,  1877,  constituting  the  Court,  *  proceedings 
by  action  relating  to  land  or  other  property,'  and  '  for  recovery 
of  damages,'  or  otherwise  concerning  any  civil  right  or  other 
matter  of  a  civil  nature  at  issue,  are  authorized  to  be  taken  in 
the  High  Commissioner's  Court. 
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"  It  was  contended  at  the  bar  that  so  much  of  the  Order  in  j.  c. 
Council  as  authorized  proceedings  relative  to  land  to  be  taken  i89i 
was  ultra  vires,  and  not  warranted  by  the  Pacific  Islanders  mc^Vrthur& 
Protection  Acts,  under  which  it  was  agreed  the  Order  in  Council 
was  framed.  I  do  not,  however,  concur  in  that  view.  First,  Cornwall. 
because  it  is  erroneous  to  say  that  the  Order  in  Council  is 
framed  under  the  authority  of  the  Pacific  Islanders  Protection 
Acts  alone.  The  preamble  to  Order  in  Council  of  1877  shews 
that  the  Order  was  framed  and  passed  by  virtue  and  in  exercise 
of  the  powers  in  this  behalf  by  the  Pacific  Islanders  Protection 
Acts,  1872  and  1875,  and  by  the  Foreign  Jurisdiction  Acts, 
1843  to  1875,  or  otherwise  in  Her  Majesty  vested.  And  secondly, 
because,  by  the  Foreign  Jurisdiction  Acts,  Her  Majesty  may 
exercise  any  powers  or  jurisdiction  which  Her  Majesty  now  hath, 
'or  may  hereafter  have,'  within  any  country  out  of  Her 
Majesty's  dominions  in  the  same  and  as  ample  a  manner  as  if 
Her  Majesty  had  acquired  such  power  or  jurisdiction  by  the 
cession  or  conquest  of  territory ;  and  I  am  of  opinion  that  full 
jurisdiction  over  all  civil  matters,  of  whatever  nature,  at  issue 
between  British  subjects  in  Samoa,  has  been  conferred  by  the 
King  and  Government  of  Samoa  on  the  High  Commissioner's 
Court  under  art.  5  of  the  treaty  of  1879.  I  am  of  opinion,  there- 
fore, that  the  Deputy  Commissioner  had  jurisdiction  to  entertain 
this  action,  and  that,  unless  it  can  be  otherwise  impeached,  his 
judgment  must  stand.  If  this  judgment  stands,  the  Court  below 
will,  on  further  application  made,  take  all  such  proceedings  as 
are  within  its  jurisdiction  in  order  to  give  effect  to  its  order  for 
possession :  Fitts  v.  Lafontaine,  (1)  " 

Mark  Napier,  Campbell  of  the  New  Zealand  Bar,  and  Mc Arthur, 
for  the  appellants  : — 

The  High  Commissioner's  Court  had  no  jurisdiction  to  enter- 
tain this  action,  being  one  for  trespass  to  lands  in  Samoa. 
Keference  was  made  to  the  Western  Pacific  Order  in  Council, 
1877,  and  to  38  &  39  Vict.  c.  51,  s.  6 ;  and  it  was  contended 
generally  that  suits  relating  to  land  did  not  fall  within  the  juris- 
diction thereby  created.    If  a  general  jurisdiction  to  entertain 

(1)  5  App.  Cas.  581. 
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J.  CS.      actions  of  this  kind  was  possessed  by  the  Court,  it  only  existed 
1891       hy  virtue  of  the  treaty  of  1879,  and  in  favour  of  British  subjects 
McAethur  &      possession  of  land  purchased  from  Samoans  prior  to  the  treaty. 

In  this  case  there  was  no  evidence  of  such  purchase.  According 
Cornwall,  to  that  evidence  the  lands  in  suit  became  vested  in  the  respon- 
dent,  Manaema,  a  native  » of  Samoa,  in  February,  1879,  and  were 
not  subsequently  divested.  If,  on  the  other  hand,  there  is  a 
general  jurisdiction  to  entertain  suits  of  this  character,  still  it 
should  be  shewn  that  the  plaintiff  was  resident  within  the 
jurisdiction  at  the  time  the  writ  was  issued  ;  and  secondly,  that 
the  defendants,  or  one  of  them,  were  so  resident  at  the  time  the 
cause  of  action  accrued.  Neither  is  the  case  here.  With  regard 
to  damages,  they  ought  to  be  assessed  on  such  a  principle  as 
would  compensate  the  plaintiffs  in  respect  of  their  dispossession, 
and  no  further.  The  Chief  Justice  has  treated  the  appellants  as 
in  contempt  of  his  Court,  and  has  allowed  a  consideration  of 
such  contempt  to  affect  his  ruling  as  to  damages.  The  First 
Court  did  so  to  a  still  greater  extent.  Ko  such  contempt  was 
either  alleged  or  proved;  nor  was  any  case  made  for  penal 
damages. 

Fullarton,  Q.C.,  Lynch,  and  Hohhr,  for  the  respondents : — 
On  the  true  construction  of  the  Acts  and  Order  in  Council 
referred  to  on  the  other  side,  the  Court  has  jurisdiction  to 
entertain  this  suit,  and  to  make  the  decree  appealed  from.  The 
reasons  given  by  the  Chief  Justice  are  adequate  and  correct. 
This  is  a  cross-appeal  from  the  order  directing  a  new  trial.  There 
was  evidence  shewing  that  the  Court  could  reasonably  find  that 
the  damages  suffered  equalled  the  amount  decreed.  Vindictive 
damages  may  be  given  in  a  proper  case,  and  were  justified  in 
this  :  see  Merest  v.  Harvey  (1)  ;  EmUen  v.  Myers  (2) ;  Livingstone 
V.  Bawyards  Coal  Company  (3)  ;  Holmes  v.  Wilson  (4)  ;  Martin 
V.  Farter  (5) ;  Trotter  v.  Maclean  (6).  See  also  the  cases  col- 
lected in  Mayne  on  Damages  (4th  ed.  p.  414),  and  Goodtitle  v. 
Tomls  (7). 

(1)  5  Taunt.  442.  (4)  10  A.  &  E.  503. 

(2)  30  L.  J.  (Ex.)  71.  (5)  5  M.  &  W.  351,  354. 

(3)  5  App.  Cas.  35.  (6)  13  Ch.  D.  574. 

(7)  3  Wils.  121. 
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Napier,  replied,  asking  that  their  Lordships  would  assess  the      J.  C. 
damages  finally,  even  though  on  a  liberal  scale,  so  as  to  end  the  1891 
litigation.    Keference  was  made  to  Baja  Burdalmnth  Boy  v.  Aluh  ,ucArthue& 
Munjooree  Dasiah  (1). 

Cornwall. 

The  judgment  of  their  Lordships  was  delivered  by 

LOED  HOBHOUSE  :  — 

The  suit  in  which  these  appeals  are  presented  was  brought  in  1891 
January,  1887,  by  Frank  Cornwall  and  Manaema  against  the  Nov.  14. 
defendants  in  their  partnership  name  of  McArthur  &  Co.  Corn- 
wall  is  a  British  subject,  and  is  described  as  a  planter  and  trader 
of  Samoa.  Manaema,  a  native  of  Samoa,  is  the  wife  of  Cornwall, 
or  has  lived  with  him  as  such.  The  defendants  are  British 
subjects  carrying  on  business  in  Samoa  as  traders  and  planters. 
The  suit  was  brought  in  the  High  Commissioner's  Court  for 
the  Western  Pacific.  The  wrongs  alleged  are,  first,  that  on 
the  27th  of  March,  1882,  the  defendants  dispossessed  the  plaintiffs 
of  lands  in  Samoa,  which  were  specified  in  Schedule  A,  and 
have  since  that  time  taken  the  produce  and  have  neglected  or 
injured  the  land ;  and  secondly,  that  on  the  same  day  the 
defendants  dispossessed  Cornwall  of  other  lands  in  Samoa  which 
are  specified  in  Schedule  B,  and  have  since  that  time  taken 
the  produce.  The  relief  prayed  is,  first  (as  to  both  plaintiffs  and 
as  to  Schedule  A),  £30,000  damages  for  conversion  of  the  produce, 
and  £20,000  for  injury  to  the  land ;  and  secondly  (as  to  Cornwall 
and  as  to  Schedule  B),  £10,000  damages  for  conversion  of  the 
produce,  and  recovery  of  the  land. 

The  defendants  filed  statements  of  defence  in  the  months  of 
March  and  April,  1889.  The  effect  of  these  statements  is  to 
deny  the  title  of  the  plaintiffs  and  to  allege  the  lawful  owner- 
ship and  possession  of  the  defendants.  They  set  up  a  title 
under  the  bankruptcy  of  Cornwall  and  a  sale  to  them  by  his 
trustee  in  the  year  1888 ;  but  that  title  is  not  now  relied  on.  As 
regards  Manaema,  they  plead  that  she  had  previously  brought  an 
action  in  the  High  Commissioner's  Court  in  respect  of  the  same 
matters  for  which  she  now  sues  ;  that  the  Supreme  Court  of  Fiji, 
(1)  4  Moo.  Ind.  App.  321,  338. 
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J.  C.      sitting  in  Appeal,  made  a  decree  dated  the  25th  of  September, 
1891       1886,  awarding  her  £50  damages  and  her  costs,  and  that  she 
McArthur  &  cannot  recover  anything  further. 

The  action  was  tried  in  April  and  May,  1889,  before  the 
Cornwall.  Deputy  Commissioner,  Mr.  De  Coetlogon,  sitting  with  two 
assessors,  of  whom  one  retired  during  the  trial  on  account  of 
ill-health ;  and  on  the  25th  of  May,  1889,  the  Court  pronounced 
a  decree  declaring  that  the  plaintiffs  were  entitled  to  recover 
the  sum  of  £41,276  for  damages,  and  the  costs  of  suit,  and  that 
Cornwall  was  entitled  to  recover  possession  of  the  lands  in 
Schedule  B,  and  ordering  accordingly. 

The  defendants  appealed  to  the  Supreme  Court  of  Fiji, 
which,  by  a  decree,  dated  the  13th  of  March,  1890,  affirmed  the 
decree  below  so  far  as  it  declared  Cornwall  entitled  to  recover 
possession  of  the  lands  in  Schedule  B ;  but  in  other  respects 
reversed  it,  adjudging  that  Manaema  was  not  entitled  to  any 
damages,  and  that  as  between  Cornwall  and  the  defendants  there 
must  be  a  new  trial  on  the  question  of  damages. 

Both  sides  now  appeal  from  the  decree  of  the  Supreme  Court 
of  Fiji,  the  plaintiffs  contending  that  the  decree  of  May,  1889, 
is  right  and  should  be  restored  ;  and  the  defendants  contending 
that  the  action  should  be  wholly  dismissed  for  want  of  jurisdic- 
tion in  the  Court,  and  (as  regards  Schedule  A)  for  want  of  proof 
that  Cornwall  had  possession  at  the  time  of  the  alleged  trespass, 
and  (as  regards  Schedule  B)  for  want  of  proof  that  Cornwall  ever 
had  any  title  to  the  lands,  or  that  the  defendants  had  ever 
entered  upon  them. 

As  regards  the  possession  and  ownership  of  Cornwall  and  the 
possession  of  the  defendants,  it  may  be  at  once  stated  that  their 
present  pleas  are  in  contradiction  to  their  previous  contentions 
and  conduct,  and  to  the  facts  established  in  evidence  ;  and  that 
it  is  difficult  to  understand  why  such  pleas  were  put  upon  record. 
Mr.  Napier  has  hardly  endeavoured  to  support  them  at  the  bar, 
though  they  appear  to  have  been  seriously  contested  in  the  Court 
below.  The  questions  for  their  Lordships  to  decide  are :  first, 
whether  there  is  ground  for  any  decree  against  the  defendants ; 
and,  secondly,  if  there  is,  whether  the  decree  of  the  High  Com- 
missioner's Court  can  be  maintained.    If  there  must  be  a  decree, 
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and  the  decree  of  the  25th  of  May,  1889,  cannot  stand,  the  Chief  J-  C. 
Justice  of  Fiji  is  clearly  right  in  directing  a  new  trial.  1891 

As  regards  procedure  and  the  jurisdiction  of  Her  Majesty  in  McArthur& 
Council,  the  case  stands  in  a  singular  position.  In  May,  1889, 
the  ordinary  course  of  appeal  from  the  High  Commissioner's  ^^-^Q^wNwall. 
Court  was  first  to  the  Supreme  Court  of  Fiji  and  then  to  Her 
Majesty  in  Council.  But  on  the  14th  of  June,  1889,  a  treaty  was 
made  between  Her  Majesty,  the  Emperor  of  Cermany  and  the 
President  of  the  United  States  of  America,  by  which  it  is  pro- 
vided that  there  shall  be  established  in  Samoa  a  Supreme  Court, 
consisting  of  one  judge,  who  is  to  be  named  by  the  three  signa- 
tory powers,  or,  failing  their  agreement,  by  the  King  of  Sweden 
and  Norway ;  and  that  his  decision  upon  questions  within  his 
jurisdiction  shall  be  final.  Upon  the  organization  of  the  Supreme 
Court  all  civil  suits  concerning  real  property  situate  in  Samoa, 
and  all  rights  affecting  the  same,  are  to  be  transferred  to  its 
exclusive  jurisdiction.  Their  Lordships  have  been  given  to 
understand  that  the  Supreme  Court  contemplated  by  the  treaty 
is  in  working  order ;  but  they  have  no  information  as  to  the  time 
when  it  was  organized  so  as  to  take  exclusive  jurisdiction  of  all 
civil  suits.  The  hearing  in  Fiji,  though  subsequent  to  the  treaty, 
has  been  conducted  without  any  reference  to  it.  But  then  the 
ratifications  of  the  treaty  were  not  completed  till  the  12th  of 
April,  1890.  Both  parties  have  conducted  this  appeal  as  though 
the  treaty  would  not  affect  the  case  until  it  had  been  disposed  of 
by  Her  Majesty  in  Council.  In  some  views  of  the  case  it  would 
have  been  necessary  for  their  Lordships  to  pause  until  they  were 
better,  informed  as  to  the  organization  of  the  Court,  for  no  pro- 
vision is  made  by  the  treaty  for  cases  under  hearing  or  under 
appeal.  But  as  they  have  come  to  the  conclusion  that  both 
appeals  should  be  dismissed,  and  that  the  existing  decree  should 
remain  intact,  there  is  nothing  in  the  treaty  which,  in  any  state 
of  the  facts,  can  render  it  incompetent  for  Her  Majesty  in 
Council,  acting  on  the  advice  of  this  Board,  to  pronounce  such  a 
decree  as  that,  or  which  can  make  such  a  decree  inconvenient  or 
embarrassing  to  the  new  Court  before  which  the  case,  if  further 
prosecuted,  must  come.  And  their  Lordships  have  thought  it 
best  to  deliver  reasons  for  their  judgment  exactly  as  they  would 

A.  C.  1892.  3  G 


82 


HOUSE  OF  LOEDS 


[1892] 


J-  C.      if  the  case  had  to  go  back  in  the  ordinary  way  to  Courts  sub- 
1891       ordinate  to  Her  Majesty  in  Council.    They  think  that  such  a 
McAkthue  &  course  is  the  most  respectful  to  the  Supreme  Court  of  Fiji,  and 
also  to  the  Supreme  Court  of  Samoa,  and  also  the  most  likely  to° 
Cornwall,  |q  ^j^^  litigant  parties.    It  may  also  possibly  be  of  some 

use  to  the  Supreme  Court  of  Samoa,  seeing  that  the  litigants  are 
British  subjects;  that  their  disputes  have  hitherto  been  tried 
according  to  English  law  and  procedure;  and  that  the  treaty 
contemplates  the  use  of  English  procedure  until  the  Supreme 
Court  sees  fit  to  make  new  arrangements. 

The  transactions  of  the  parties  prior  to  the  present  suit  are- 
numerous  and  complicated ;  but,  in  the  view  their  Lordships- 
take  of  the  case,  it  is  not  necessary  to  state  them  in  more  detail 
than  suffices  to  exhibit  their  bearing  on  the  questions  of  juris- 
diction, and  of  the  plea  of  res  judicata  in  bar  to  Manaema'& 
claim,  and  of  the  principles  on  which  damages  should  be  esti- 
mated. 

It  appears  that  in  the  year  1877  and  afterwards  Cornwall  and 
the  defendants  were  carrying  on  trade  in  Samoa.  Cornwall  was 
in  possession  of  considerable  tracts  of  land,  and  the  defendants 
advanced  him  money  to  pay  his  labourers.  On  the  5th  of 
February,  1879,  Cornwall,  who  then  owed  the  defendants  £5664j, 
made  a  voluntary  conveyance  to  Manaema  of  the  lands  comprised 
in  Schedule  A ;  and  on  the  next  day  he  executed  a  mortgage  of 
other  lands  to  one  Nelson,  ostensibly  to  secure  a  debt  of  16,000 
dollars,  but  really  without  any  consideration  at  all.  In  the 
month  of  August,  1881,  the  defendants  recovered  judgment  in 
the  High  Commissioner's  Court  against  Cornwall  for  the  sum  of 
£5500  then  owing  by  him.  Upon  this  Cornwall  left  Samoa,  a^ 
he  says,  to  prosecute  an  appeal  in  Fiji  against  the  defendants'^ 
judgment ;  and  he  did  go  to  Fiji  and  prosecute  his  appeal,  which 
was  dismissed  in  January,  1882  ;  but  he  left  Samoa  suddenly 
and  clandestinely.  He  has  never  returned  thither,  nor  did  he 
prefer  any  claim  in  respect  of  his  land  till  this  action  was 
brought. 

In  the  month  of  November,  1881,  the  labourers  on  Cornwall's 
land,  being  unpaid,  sued  Cornwall  in  the  High  Commissioner's 
Court,  and  obtained  a  decree  for  £900,  in  granting  which  the 
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Court  made  severe  remarks  on  the  misconduct  of  Cornwall  in  J.  C. 
leaving  his  labourers  without  supplies  or  provision  for  returning  1891 
liome.  McArtiiuk  & 

Under  both  these  judgments  writs  of  fi.  fa.  were  issued.  The 
goods  and  chattels  of  Cornwall  were  sold,  but  failed  to  satisfy  the  Cornwall. 
<jlaim  of  the  labourers,  to  which  priority  was  accorded.  Under 
the  judgment  obtained  by  the  defendants  the  lands  comprised  in 
Schedules  A  and  B,  or  large  parts  of  them,  were  put  up  to  public 
auction,  and  were  kuocked  down  to  the  defendants  for  sums 
amounting  to  8565  dollars.  It  is  not  alleged  that  the  defendants 
paid  any  of  the  purchase-money.  It  is  not  necessary  to  go  into 
the  details  of  these  execution  sales.  It  has  been  held  by  the 
Courts  below,  and  is  not  now  disputed  by  the  defendants,  that 
they  were  unauthorized  and  could  not  confer  any  title.  The 
defendants,  however,  took  possession  in  pursuance  of  them,  and 
that  is  the  trespass  complained  of  in  the  present  action. 

In  December,  1885,  a  document  was  executed  by  Cornwall, 
ostensibly  as  the  attorney  of  Manaema,  purporting  to  be  a  lease 
of  the  lands  in  Schedule  A  to  Sinclair  and  others  for  a  term 
ending  the  8th  of  December,  1886.  And  in  the  month  of  March, 
1886,  Manaema  and  the  lessees  brought  an  action  for  the  recovery 
of  the  same  lands,  and  for  damages  amounting  to  £22,000.  The 
Court  of  the  High  Commissioner  dismissed  the  action,  on  what 
ground  does  not  appear.  But,  on  appeal,  the  Supreme  Court  of 
Fiji  decided  that  the  lessees  were  entitled  to  have  possession  of 
the  lands,  and  to  £50  damages  ;  and  that  Manaema  was  entitled 
to  £50  damages.  The  view  of  the  Chief  Justice  was  that  Corn- 
wall'^ conveyance  to  Manaema  in  1881  was  colourable  and  fraudu- 
lent, and  that  he  remained  the  owner  of  the  land  ;  that  Manaema 
was  entitled  to  damages  because  she  was  in  actual  occupation  of 
a  house,  and  was  illegally  turned  out  by  the  defendants  ;  and 
that  the  lease  of  December,  1885,  was  executed  by  Cornwall  as 
principal  and  passed  the  property  to  the  lessees  for  the  term  of 
the  lease.    This  decree  bears  date  the  25th  of  September,  1886. 

It  appears  to  their  Lordships  that,  as  between  Manaema  and 
the  defendants,  the  present  action  raises  precisely  the  same 
points  as  were  tried  and  decided  in  the  action  of  1886,  and 
therefore  that  the  Supreme  Court  of  Fiji  was  quite  right  in 
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J.  0.       holding,  on  this  ground,  that  Manaema  can  recover  nothing 

]89i       further  in  the  present  action. 
McAethur  &  transactions  after  the  decree  of  September,  1886,  very 

little  need  be  said.  The  plaintiffs'  writ  of  summons  was  issued 
Cornwall,  and  their  statement  of  claim  filed  in  June,  1887.  The  defendants 
did  not  file  their  defence  till  March,  1889.  In  the  meantime 
they  made  an  ineffectual  attempt  to  appeal  to  Her  Majesty  in 
Council  from  the  decree  of  September,  1886.  They  illegally 
retained  possession  of  the  land  against  the  lessees.  In  1887  an 
attempt  made  by  Sinclair  to  obtain  a  writ  of  possession  was 
refused  by  the  Acting  Deputy  Commissioner.  "  Some  renewals  of 
the  lease  to  Sinclair  and  others  were  made.  But  (Cornwall's 
bankruptcy  being  placed  out  of  the  question)  nothing  occurred 
to  alter  the  position  of  the  parties  before  the  trial,  except  the 
persistent  refusal  of  the  defendants  to  recognise  the  rights 
established  by  the  suit  of  1886. 

It  has  been  stated  above  that  the  defences  resting  on  the 
allegations  that  Cornwall  has  not  any  title,  and  that  the  defend- 
ants have  not  entered  on  the  lands,  are  wholly  unsubstantial. 
No  defence  remains,  therefore,  except  that  the  High  Commis- 
sioner's Court  had  no  jurisdiction  to  entertain  the  suit.  It  is 
contended,  first,  that  the  defendants  personally  do  not  fall  within 
the  jurisdiction  ;  and,  secondly,  that  suits  relating  to  land  are  not 
within  it. 

The  Court  was  created  by  an  Order  in  Council  dated  the  13  th 
of  August,  1877,  and  made  by  virtue  of  the  powers  vested  in  Her 
Majesty  by  the  Pacific  Islanders  Protection  Acts,  1872  and  1875, 
and  by  the  Foreign  Jurisdiction  Acts,  1843  to  1875  ;  and  by 
sect.  6  it  is  expressed  to  apply  to  "all  British  subjects  for  the 
time  being  within  the  Western  Pacific  Islands,  whether  resident 
there  or  not."  These  words  are  doubtless  intended  to  cover  as 
wide  a  class  relating  to  Samoa  as  is  allowed  by  the  words  used 
in  the  Pacific  Islanders  Protection  Act  of  1875,  which  gives 
power  to  the  Crown  to  exercise  jurisdiction  over  its  subjects  in 
those  parts,  and  to  create  a  High  Commissioner  and  a  Court  of 
Justice.  The  persons  over  whom  jurisdiction  is  given  are 
described  as  "  The  subjects  within  any  islands  and  places  in  the 
Pacific  Ocean,  not  being  within  Her  Majesty's  dominions,  nor 
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within  the  jurisdiction  of  any  civilized  power."    There  is  no      J.  C. 
doubt  that  the  islands  of  Samoa,  then  called  the  Navigators'  1891 
Islands,  are  among  the  places  here  mentioned.    But  it  is  con-  McAbthur& 
tended  that  inasmuch  as  no  one  of  the  partners  in  the  firm  of 
McArthur  &  Co.  has  dwelt  or  is  to  be  found  within  the  bounds  Cornwall. 
of  the  Islands,  they  are  not  "  within  "  them  as  required  by  the 
statute  and  the  Order  in  Council. 

It  certainly  would  be  a  very  startling  result  if  persons  who  had 
obtained  the  possession  of  lands  through  the  processes  of  the 
High  Commissioner's  Court  should  be  able  to  retain  that  posses- 
sion and  to  prevent  examination  into  the  validity  of  those  pro- 
cesses by  alleging  the  incapacity  of  the  Court  to  exercise 
jurisdiction  over  them.  If  it  were  necessary  it  would  have  to 
be  considered  whether  those  who  set  a  Court  of  Justice  in  motion, 
and  obtain  the  aid  of  its  decrees  and  officers,  are  competent  to 
deny  its  authority  to  enforce  against  them  liabilities  arising  out 
of  their  misuse  of  those  decrees  and  officers.  But  it  is  not 
necessary,  because  the  defendants  had  a  store  in  Samoa  in  which 
they  carried  on  business  by  servants  and  agents,  and  affixed  to 
which  was  a  signboard  with  the  words  "  Wm.  McArthur  &  Co." 
in  large  letters.  And  their  Lordships  agree  with  the  Supreme 
Court,  which  in  the  suit  of  1886  held  that  this  circumstance 
clearly  brought  the  defendants  within  the  statute  and  the  Order 
in  Council.  Certainly,  if  it  were  not  so,  statutes  and  orders  so 
framed  would  fail  largely  of  their  intended  effect ;  for  it  is  often 
the  persons  who  live  far  off,  but  take  profit  from  the  spot  by 
agents,  who  are  least  careful  of  the  rights  of  those  who  are  on 
the  spot,  and  who  most  require  the  control  of  local  authority. 

It  is  true  that  the  Pacific  Islanders  Protection  Act  does  not 
and  could  not  give  jurisdiction  to  Her  Majesty  over  land  in 
Samoa.  But  the  Order  in  Council  is  clearly  framed  to  give 
jurisdiction  over  British  subjects  in  questions  affecting  land  to 
the  High  Commissioner's  Court,  and  must  be  held  to  do  so  in  all 
those  places  in  which  Her  Majesty  has  been  enabled  to  give  it 
by  the  assent  of  the  ruling  power.  So  far  as  regards  Samoa  the 
matter  is  provided  for  by  a  treaty  dated  the  28th  of  August, 
1879,  between  Her  Majesty  and  the  King  and  Government  of 
Samoa.    In  that  treaty  art.  3  guarantees  to  British  subjects  full 
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J.  C.      liberty  for  the  free  pursuit  of  commerce,  trade,  and  agriculture, 
1891       and  creates  a  special  tribunal  for  deciding  disputes  respecting 
McArthtjr  &  purchases  of  land  from  Samoans.   Then  art.  5  provides  that  every 
civil  suit  which  may  be  brought  in  Samoa  against  any  subject  of 
Cornwall.   Her  Britannic  Majesty  shall  be  brought  before  and  shall  be  tried 
by  Her  Britannic  Majesty's  High  Commissioner,  or  other  autho- 
rized British  officer.    This  treaty  applies  itself  to  the  Order  in 
Council  of  1877,  and  appears  to  their  Lordships  to  be  sufficient 
without  any  fresh  Order  in  Council  to  confer  on  the  High  Com- 
missioner jurisdiction  over  such  a  suit  as  this. 

The  result  so  far  is,  that  though  the  defendants  can  plead 
successfully  that  Manaema's  claims  have  been  disposed  of,  that 
plea  only  leaves  them  answerable  to  Cornwall.  Against  him 
their  pleas  fail,  and  he  must  be  treated,  as  the  decree  appealed 
from  treats  him,  as  entitled  to  recover  possession  of  the  lands 
and  damages  for  dispossession.  Then  comes  the  difficult  question, 
what  damages  ?  The  decree  of  the  High  Commissioner's  Court, 
which  Cornwall  strives  to  retain,  proceeds  on  the  principle  of 
ascertaining  the  number  of  cocoanut  trees  on  the  land,  and 
assigning  an  average  annual  value  per  tree  during  seven  years 
of  illegal  occupation.  By  this  process  the  sum  of  £24,676  is 
brought  out  as  the  value  of  the  produce.  Then  sums,  amounting 
to  £9600,  are  added  for  depreciation  and  neglect,  and  £7000  as 
"  penal  damages  for  illegally  holding  possession  of  the  lands." 
These  sums  make  up  the  total  amount  decreed,  viz.,  £41,276. 

Their  Lordships  concur  with  the  Chief  Justice  of  Fiji  in 
thinking  that  such  an  amount  is  altogether  disproportionate  and 
excessive.  The  net  profit  of  the  estate  is  put  at  £3500  a  year, 
or  thereabouts.  This  is  the  property  for  the  labour  on  which 
Cornwall  was  unable  to  pay  a  sum  of  £900  in  the  latter  part  of 
1881,  which  he  allowed  to  pass  by  an  irregular  process  into  the 
hands  of  his  judgment  creditors  in  1882,  without,  apparently,  any 
attempt  to  get  it  back,  though  he  might  have  done  so  by  raising 
some  £6000,  less  than  two  years'  income  at  the  supposed  rate. 
The  method  which  leads  to  this  result  is  a  very  dangerous  one. 
It  affords  the  widest  scope  for  conjectures,  which  it  is  impossible 
to  bring  to  any  sure  test  except  by  examining  actual  transactions 
with  the  property  and  its  produce,  or  with  other  properties  in 
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exactly  similar  positions.  No  accounts  have  been  produced  nor  J.  C. 
has  any  other  evidence  been  tendered  on  CornwalFs  part  to  shew  I89i 
what  profit  accrued  during  his  possession.  Cornwall  himself  has  McArthur& 
kept  at  a  distance  from  Samoa.  The  leases  to  Sinclair  and 
others  are  at  a  rent  of  £50  only,  and  the  sales  upon  the  execu-  Cornwall. 
tion&  were  for  small  sums,  and  those  upon  the  bankruptcy  for 
still  smaller  ;  but  all  these  transactions  were  unreal  ones,  and  no 
reliance  can  be  placed  on  them.  The  defendants  produced  some 
accounts  relating  to  one  of  the  plantations,  which  were  rejected 
by  the  First  Court,  the  reason  being,  if  the  Supreme  Court  of 
Fiji  was  rightly  informed,  that  they  were  mutilated.  No  doubt 
there  has  been  great  dearth  of  evidence,  and  it  is  the  defendants 
who  have  been  in  possession  who  ought  to  produce  the  best  evi- 
dence, and  it  is  against  them  that  presumptions  must  be  made 
on  points  left  in  doubt.  Still,  the  presumptions  must  not  be  so 
incredible  as  those  adopted  by  the  First  Court.  It  appears  to 
their  Lordships,  indeed,  that,  even  if  the  method  were  right,  the 
evidence  does  not  warrant  the  conclusions  of  the  First  Court  as 
regards  either  the  number  or  the  yield  of  the  trees.  The  Court 
seems  to  have  applied  to  large  areas  statements  made  with  refer- 
ence to  very  small  ones  favoured  by  position  or  by  the  attention 
of  the  cultivator.  Notwithstanding  some  sanguine  estimates  of 
value,  the  impression  made  upon  their  Lordships  by  the  whole 
evidence  is  that  the  property  is  one  of  very  uncertain  and  fluctu- 
ating value,  of  very  little  value  to  one  who  cannot  pay  for 
labour ;  to  one  who  can,  dependent  on  the  supply  of  labour  from 
time  to  time ;  and  that,  during  the  period  under  review,  there 
have  been  great  difficulties  in  getting  the  desirable  supply  of 
labour.  It  is  probably  on  this  last  ground  that  the  Supreme 
Court  of  Fiji  thought  that  the  defendants  ought  not  to  be 
charged  with  the  large  sums  awarded  by  the  First  Court  for  de- 
terioration and  neglect.  The  cultivation  had  gone  back  from 
the  impossibility  or  extreme  difficulty  of  getting  labour. 

The  learned  Chief  Justice  says  that  the  safest  measure  of 
damage  seems  to  be  the  value  of  the  produce  which  the  planta- 
tions may  upon  the  evidence  be  taken  to  have  been  capable  of 
yielding  at  the  time  they  were  taken  possession  of.  He  con- 
siders that  there  is  evidence  to  warrant  him  in  taking  that  value 
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J.  C.      at  £1200  a  year,  and,  for  the  purpose  of  making  an  offer  to  the 
1891       parties,  calculates  that  a  fair  sum  for  damages  would  be  £15,000 ; 
McAethur  &  this  sum  being  made  up  of  eight  years  of  the  value  of  £1200, 
without  allowing  any  deduction  for  expenses,  and  with  the  addi- 
CoENWALL.  tion  of  £5400  for  penal  damages.    Cornwall,  however,  would  not 
accept  the  reduced  sum  ;  and  so  there  was  no  course  left  but  to 
direct  a  new  trial.    Their  Lordships  also  have  tried  to  bring 
about  a  compromise  between  the  parties  ;  but  they  have  not 
been  more  successful  than  the  Chief  Justice  of  Fiji. 

Their  Lordships  cannot  find  any  better  principle  than  that  of 
the  Chief  Justice  for  the  first  step  in  ascertaining  the  amount  of 
pecuniary  damage.  But  they  cannot  see  why  the  defendants 
should  not  be  allowed  a  proper  sum  for  expenses,  nor  why  they 
should  be  fined  in  a  further  sum  for  Cornwall's  benefit  under 
the  name  of  penal  damages.  These  consequences  are  inflicted 
upon  the  defendants  because,  it  is  said,  they  have  defied  British 
law,  and  committed  a  trespass  unauthorized  and  wilful  in  its 
inception,  and  persistent  and  definite  in  its  continuance.  As- 
suming in  Cornwall's  favour  that  such  conduct  would  authorize 
what  is  in  its  nature  a  fine  or  penalty,  and  is  not  damage  to  the 
plaintiff  by  reason  either  of  pecuniary  loss  or  of  such  loss  com- 
bined with  injury  to  the  feelings  (a  proposition  which  appears  to 
their  Lordships  open  to  grave  question),  their  Lordships  cannot 
take  so  severe  a  view  of  the  conduct  of  the  defendants. 

What  was  the  position  of  the  parties  when  the  trespass  was 
first  committed  ?  The  defendants  were  creditors  of  Cornwall ; 
he  was  legally  bound  to  pay  them  to  the  extent  of  his  whole 
property  ;  he  was  especially  bound  in  honour  to  let  them  have 
value  out  of  his  plantations  because  their  money  had  gone  to 
pay  for  the  labour  on  those  plantations.  What  he  did  was  to 
execute,  a  fraudulent  conveyance  to  Manaema  and  a  fraudulent 
mortgage  to  Nelson ;  to  leave  the  islands  directly  a  judgment 
was  obtained  against  him,  suddenly,  secretly,  in  violation,  as  the 
solicitor  in  the  action  states,  of  his  pledged  word,  and  leaving 
his  labourers  to  shift  for  themselves  in  a  way  which  was  highly 
discreditable  to  himself,  and  which  must  have  been  injurious  to 
the  property.  When  out  of  the  islands  he  was  busy  in  en- 
deavouring to  upset  the  judgment,  apparently  a  perfectly  just 


A.  C. 


AND  PEIVY  COUNCIL. 


89 


judgment,  obtained  against  him  by  the  deiendants.    It  is  not      J.  C 
shewn  by  anything  in  this  record  that  the  seizure  and  sale  of  i89i 
the  land  effected  by  the  defendants  was  more  than  a  mistake  of  McArthur  & 
law.    But  even  if  the  defendants  did  think  that  they  could 
safely  take  a  short  cut  to  obtain  one  of  their  debtor's  assets  HiCoBNWALL. 
clearly  available  to  make  good  their  debt  by  some  process,  there 
was  certainly  much  in  Cornwairs  conduct  to  provoke  them  to  do 
so ;  and  it  is  hardly  for  his  sake  that  they  should  be  visited  with 
penalties  greater  than  the  loss  which  he  has  suffered. 

The  conduct  of  the  defendants  after  the  decree  of  1886,  or  at 
least  after  their  failure  to  get  leave  to  appeal  from  it,  is  less 
excusable.  The  illegality  of  their  possession,  though  disputed 
before,  was  then  made  manifest.  It  is  true  that  Cornwall  has 
never  offered  to  repay  the  judgment  debt,  and  that,  for  aught 
that  appears,  the  defendants  may  still  be  found  creditors  on  an 
account  taken  between  them,  when  the  profits  of  the  land  have 
been  fixed.  But  that  did  not  justify  their  retention  of  the  land 
after  a  decree  for  its  restoration.  To  say,  however,  that  for  such 
a  piece  of  disobedience  to  the  law  they  shall  be  disentitled  to 
charge  their  expenses  on  the  land  against  their  receipts  from  it, 
and  shall  be  fined  into  the  bargain,  and  all  for  the  benefit  of 
Cornwall,  is  going  beyond  the  point  warranted  by  any  principle 
or  any  decided  case  known  to  their  Lordships.  The  defendants 
have  been,  at  least,  very  imprudent  in  the  first  instance,  and 
afterwards  more  than  imprudent,  have  been  wrongheaded  and 
obstinate.  For  that  they  will  suffer  in  at  least  part  of  the  costs 
of  this  expensive  and  harassing  litigation,  and  in  all  those  reason- 
able presumptions  which  will  be  made  against  them  in  questions 
respecting  their  receipts  and  expenses  which  they  ought  to  clear 
up  and  do  not. 

The  nature  of  the  advice  which  their  Lordships  will  humbly 
tender  to  Her  Majesty  has  been  before  indicated.  It  is  that 
both  appeals  should  be  dismissed,  so  that  the  decree  will  stand 
affirmed.    There  will  be  no  costs  of  these  appeals. 

Solicitor  for  the  appellants :  F.  B.  Carritt, 
Solicitor  for  the  respondents :  (7.  0.  Green, 
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(E.)  FEEDERICK  JOHN  YIlSrALL     ....  Appellant; 


Practice — Garnishee  Order — Attachment  of  Belts — Affidavit  in  support  of  Ap- 
plication— Information  and  Belief  of  Beponent — Allegation  of  particular 
Bebt  being  Bue — Inquiry  as  to  other  Belts — Order  xlv.  r.  1. 

In  an  affidavit  in  support  of  an  application  for  a  garnishee  order  under 
/      Order  xlv.  r.  1  of  the  Eules  of  the  Supreme  Court  the  deponent  need  not 
sweat  positively  to  the  existence  of  a  debt  due  from  the  garnishee  to  the 
judgment  debtor ;  it  is  sufficient  if  he  states  his  information  and  belief  as 
to  the  existence  of  a  debt. 

In  an  affidavit  in  support  of  an  application  for  a  garnishee  order  the 
deponent  stated  his  information  and  belief  that  a  specific  debt  was  due 
from  the  garnishee  to  the  judgment  debtor.  The  garnishee  in  his  affidavit 
denied  that  he  owed  that  debt,  but  he  declined  to  deny  that  he  owed  any 
debt  :— 


Held^  that  an  order  for  payment  was  rightly  made  upon  the  garnishee. 
The  decision  of  the  Court  of  Appeal  ([1891]  1  Q.  B.  216)  affirmed. 


Appeal  from  an  order  of  the  Court  of  Appeal  (1). 

The  respondent  having  obtained  judgment  for  £148  9s.  6^. 
against  the  Capital  and  Industries  Corporation  Limited  obtained 
a  garnishee  order  "  that  aU  debts  owing  or  accruing  due "  from 
the  garnishee  (the  present  appellant)  to  the  defendant  company 
be  attached  to  answer  the  judgment,  and  that  the  garnishee 
attend  the  master  in  chambers  on  a  day  named  on  an  appli- 
cation by  the  judgment  creditor  that  "  the  said  garnishee  pay 
the  debt  due  from  him  to  the  said  judgment  debtor  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  judgment." 
This  order  was  made  by  the  master  upon  an  affidavit  by  the 
solicitor  to  the  judgment  creditor  that  he  was  informed  by 
the  managing  director  of  the  defendant  company  and  verily 
believed  that  the  garnishee  "is  indebted  to  the  defendant 
company  in  the  sum  of  £100  and  upwards  for  unpaid  calls 
due  in  respect  of  300  shares  held  by  him  in  the  defendant  com- 


AND 
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pany."  In  answer  to  this  the  garnishee  made  an  affidavit  as  H.  L.  (E.) 
follows  :  "  I  have  paid  to  the  Capital  and  Industries  Corporation  1892 
Limited  all  sums  payable  by  me  in  respect  of  the  300  shares  held  Yinai^l 
by  me  in  the  corporation  save  and  except  such  sums  as  are  still  p^gg 
uncalled  on  such  shares  and  which  sums  I  am  advised  I  am  not 
liable  to  pay  until  a  call  is  properly  made."  The  master  in 
chambers  required  the  garnishee  to  make  an  affidavit  that  he  did 
not  owe  any  debt  at  all  to  the  defendant  company ;  but  he  declined 
to  do  so,  and  the  judge  in  chambers  (Yaughan  Williams  J.)  to 
whom  the  matter  was  referred  by  the  master,  being  of  opinion 
that  an  affidavit  of  information  and  belief  on  behalf  of  the  judg- 
ment creditor  was  sufficient,  and  that  the  garnishee's  affidavit 
was  insufficient  inasmuch  as  it  ought  to  have  alleged  that  the 
garnishee  was  not  indebted  to  the  judgment  debtor  on  any 
account  whatever,  made  an  order  that  the  garnishee  do  forthwith 
pay  the  judgment  creditor  "  the  debt  due  from  him  to  the  judg- 
ment debtor  (or  so  much  thereof  as  might  satisfy  the  judgment 
debt) "  and  that  in  default  execution  might  issue.  The  Divi- 
sional Court  (Day  and  Lawrance  JJ.)  rescinded  the  order  upon 
the  ground  that  the  existence  of  the  only  debt  alleged  against 
the  garnishee  was  negatived  in  his  affidavit  and  that  it  was  not 
necessary  for  him  to  deny  any  allegation  that  was  not  made 
against  him.  The  Court  of  Appeal  (Lord  Esher  M.E.,  Lopes  and 
Kay  L.J  J.)  reversed  that  decision  and  restored  the  order  of 
Yaughan  Williams  J.  (1). 

Gainsford  Bruce  Q.C.  and  Beddall  for  the  appellant :  — 

The  decision  of  the  Court  of  Appeal  was  erroneous  on  both 
grounds.  First,  the  affidavit  of  the  garnishee  was  sufficient.  It 
distinctly  negatived  the  only  debt  that  was  alleged  in  the  affi- 
davit made  on  behalf  of  the  judgment  creditor.  A  plaintiff  must 
state  his  case  against  a  defendant  fully ;  a  defendant  is  not  bound 
to  deny  anything  which  is  not  alleged  against  him.  So  with  a 
claim  against  a  garnishee ;  there  is  no  difference  in  principle. 
Except  the  alleged  debt  for  calls  which  was  conclusively  denied 
there  is  no  evidence  of  any  debt,  and  no  defendant  or  garnishee 


(1)  [1891]  1  Q.  B.  216. 
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H.  L.  (E.)   need  answer  a  case  that  has  not  been  made.    The  garnishee  order 
1892      no  doubt  attaches  "  all  debts  owing  or  accruing  due  "  but  that 
ViNALL     only  means  all  debts  that  exist,  and  no  other  debt  is  suggested 
DjjP^gg    than  the  one  negatived.    Why  then  should  the  garnishee  be 

  called  on  to  deny  that  any  other  debt  exists  ?    It  would  at  least 

be  as  reasonable  to  call  upon  the  judgment  creditor  to  shew  or  ta 
give  evidence  that  some  other  debt  does  exist. 

Secondly,  an  affidavit  of  information  and  belief  merely  is  not 
sufficient  to  call  upon  a  garnishee  for  any  answer.  It  may  be 
difficult,  and  in  some  cases  impossible,  for  the  judgment  creditor 
to  swear  positively,  but  that  infirmity  may  exist  in  an  action  and 
a  defendant  is  entitled  to  rest  his  defence  on  the  plaintiff's 
inability  to  prove  his  case,  though  he  may  have  no  defence  on 
the  merits.  This  ought  to  be  especially  the  case  in  garnishee 
orders  where  execution  follows  at  once.  Order  xlv.  r.  1  of  the 
Eules  of  the  Supreme  Court  contemplates  a  positive  affidavit, 
not  one  of  information  and  belief,  for  it  speaks  of  an  affidavit  by 
the  garnishee  or  his  solicitor  "  that  any  other  person  is  indebted 
to  the  judgment  debtor,  and  the  form  of  affidavit  (Chitty's  Forms 
12th  ed.  p.  465)  is  equally  positive.  The  contrary  was  no  doubt 
decided  by  a  Divisional  Court  in  Coren  v.  Barne  (1)  but  that  case 
should  be  overruled.  That  is  the  only  decision  to  be  found  in 
the  reports  and  it  contradicted  the  practice  for  many  years  at 
chambers  under  the  Common  Law  Procedure  Act  1854  s.  61.  Ta 
admit  affidavits  of  information  and  belief  (which  are  not  evidence) 
leads  to  much  inconvenience  and  is  apt  to  introduce  a  dangerous 
practice.  Knight  Bruce  L.J.  is  reported  to  have  said  that  every 
well-managed  firm  in  Lincoln's  Inn  had  two  clerks ;  an  inform- 
ing clerk  and  a  believing  clerk  ;  it  was  the  duty  of  the  informing 
clerk  to  be  informed  of  whatever  might  be  to  the  advantage  of 
the  firm's  clients,  and  of  the  believing  clerk  to  believe  it. 

[They  also  referred  to  Sparks  v.  Younge  (2)  and  Bandall  v. 
Lithgow  (3).] 

Winch  Q.C.  and  JR.  M,  Bray  for  the  respondent  were  not 
called  on. 


(1)  22  Q.  B.  D.  249.  (2)  Ir.  Kep.  8  C.  L.  251. 

(3)  12  Q.  B.  D.  525. 
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LoKD  Halsbury  L.C.  : —  H.  l.  (e.) 

]  892 

My  Lords,  two  points  have  been  raised  in  this  case,  as  to 
which  it  seems  to  me  to  be  quite  clear  that  a  sufficient  answer  Vinall 
has  already  been  given  by  the  Court  of  Appeal.  The  first  point,  De  Pass. 
which  was  boldly  put  forward  by  Mr.  Bruce,  was  that  there  was 
no  evidence  at  all  to  found  these  proceedings  upon ;  and  the 
assumption  of  his  argument  proceeded  upon  the  theory  that 
everything  which  is  done  in  a  court  of  justice  is  done  upon  the 
rules  of  legal  evidence  which  would  be  applicable  to  the  trial  of 
a  cause  in  Court.  No  one  knows  better  than  a  learned  lawyer 
like  Mr.  Bruce  that  that  proposition  cannot  be  maintained. 
There  are  a  great  number  of  things  which  always  have  been 
permitted  to  be  done  upon  what  certainly  would  not  satisfy 
the  canon  of  what  is  legal  evidence  when  you  are  dealing  with 
what  the  Court  does  in  its  capacity  as  a  Court  administering 
justice. 

There  are  two  cases  which  I  had  intended  to  quote,  but  I  do 
not  think  it  necessary  to  do  more  than  to  state  the  effect  of 
them,  namely,  that  where  the  Court  was  dealing  with  interlocu- 
tory procedure  it  very  often  permitted  affidavits  to  be  received 
pledging  the  belief  and  information  of  the  deponents  for  the 
purpose  (sometimes  a  very  important  purpose)  of  holding  per- 
sons to  special  bail.  Somewhat  more  than  a  hundred  years 
ago  the  cases  to  which  I  refer  came  before  Lord  Mansfield 
and  Lord  Loughborough  (1).  They  were  dealing  there  with 
what  seems  to  me  to  be  not  altogether  an  inappropriate  region 
of  inquiry,  namely  the  right  to  hold  people  to  bail,  and  they 
pointed  out  that  when  you  were  dealing  with  such  things,  in 
one  case  dealing  with  a  debt  supposed  to  have  been  contracted 
in  India,  and  in  the  other  case  where  the  persons  who  were  suing 
claimed  in  a  representative  character  and  could  have  no  personal 
knowledge,  it  was  absolutely  essential  to  the  due  administration 
of  justice  that  you  should  allow  people  to  swear  to  the  best  of 
their  information  and  belief,  as  otherwise  a  great  many  diffi- 
culties would  arise. 

Again,  a  very  familiar  example  may  be  taken.    Where  a 

<1)  See  Sheldon  v. Baher^Xll.  R.  87 ;  and  Eobson  v.  Campbell,  1  H.  Bl.  2tt5. 
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H.  L.  (E.)   perfectly  regular  judgment  has  been  already  recorded,  upon 
1892      an  allegation  of  certain  facts  the  Courts  would  reopen  the 
ViNALL     judgment  and  allow  the  cause  to  be  tried;  but  it  was  always 

DePass  necessary  in  those  cases,  for  the  purpose  of  excluding  wanton 
LordH^bury  frivolous  repetitions  of  litigation,  which  would  only  benefit 
'  the  lawyers  in  the  shape  of  costs,  that  the  Court  should  insist 
upon  the  parties  or  some  of  them  swearing  what  was  called  an 
affidavit  of  merits,  stating  that  they  had  a  good  defence  on 
the  merits.  For  that  purpose  it  has  been  over  and  over  again 
held  that  information  from  a  country  attorney  to  a  London 
attorney  was  sufficient  to  justify  the  London  attorney  in  saying 
that  he  was  informed  and  believed  that  his  client  had  a  good 
defence  upon  the  merits. 

I  give  these  three  illustrations  as  shewing  the  mode  in  which 
the  courts  of  justice  have  proceeded.  They  have  not  proceeded 
upon  those  strict  rules  of  evidence  upon  which  issues  of  fact  are 
determined,  but  for  the  purpose  of  facilitating  procedure  and 
enabling  justice  to  be  done  with  as  little  cost  to  the  parties  as 
possible  they  have  allowed  affidavits  founded  upon  information 
and  belief  to  be  received. 

Now,  my  Lords,  it  appears  to  me  that  the  procedure  upon 
which  we  are  at  present  engaged  may  be  treated  in  very  much 
the  same  way.  The  Courts  are  now  made  competent  to  seize 
debts  (I  use  phrases  which  are  more  compendious  in  the  place  of 
stricter  language)  as  part  of  an  execution,  and  for  the  purpose  of 
that  it  is  said  that  an  order  as  described  in  the  rules  may  be 
made,  which  is  to  be  obtained  upon  an  affidavit  that  the  person 
against  whom  the  order  is  directed  is  indebted  to  the  judgment 
debtor.  The  words  are  "  that  any  other  person  is  indebted." 
It  is  obvious  that  if  you  were  to  give  effect  to  those  words 
by  requiring  that  he  must  be  able  to  swear  to  such  a  matter 
as  being  one  within  his  own  personal  cognizance,  and  to  establish 
the  debt  upon  that  affidavit,  in  not  one  in  a  hundred  cases 
certainly  would  a  person  be  able  to  swear  in  the  sense  that 
he  could  swear  to  a  matter  within  his  own  personal  knowledge. 
Therefore  I  do  not  think  that  the  legislature  can  have  meant 
it  to  be  necessary  that  a  person  should  be  able  to  swear  upon 
his  own  personal  knowledge  in  the  sense  that  he  would  be 
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required  to  do  if  lie  were  called  upon  to  give  evidence  in  the  H.  L.  (E.) 
trial  of  the  cause  in  which  the  debt  had  to  be  proved.  1892 

If  I  am  right  as  to  what  the  legislature  meant,  then  in  the  vinall 
particular  case  with  which  we  are  dealing  the  exigency  of  that  p^^^ 
rule  is  satisfied  by  the  person  having  sworn  that  the  garnishee  ^ordHlbbury 
was  indebted.  But  the  affidavit  unfortunately  instead  of  con- 
tenting  itself  with  what  the  legislature  had  provided  went  on  to 
describe  what  the  particular  debt  was.  It  may  be  conceded  for 
the  purpose  of  the  argument  of  Mr.  Bruce  and  of  his  learned 
junior  that  that  was  wrong,  that  it  was  not  a  debt  which  could 
have  been  established  if  an  issue  had  been  directed.  But  then 
what  is  the  attachment  made  upon  ?  The  attachment  is  of  all 
debts  due.  It  is  clear  that  within  the  meaning  and  purpose 
of  the  legislature  if  there  were  other  debts  out  of  which  this 
execution  could  be  satisfied  due  from  the  same  person,  those 
debts  ought  to  be  made  the  subject  of  the  execution.  Now  I 
regard  this  as  not  in  the  least  a  trial  of  the  existence  of  that 
debt ;  it  is  not  that  in  any  sense ;  but  what  it  is  is  a  form  of  pro- 
cedure by  which  the  person  who  is  alleged  to  be  the  debtor  can 
be  brought  before  the  Judge,  and,  if  he  does  not  dispute  it,  an 
order  made  that  he  shall  pay.  He  is  equally  bound  to  pay 
whether  the  money  is  due  to  his  original  creditor  or  to  this 
creditor.  It  makes  no  difference  to  him  whom  he  pays ;  if  he 
owes  the  money  he  must  pay  it.  He  is  brought  before  the 
Judge.  It  has  been  more  than  once  put  to  the  learned  counsel. 
What  is  he  brought  there  for?  Is  it  not  for  the  purpose  of 
ascertaining  whether  he  disputes  anything  or  not  ?  If  he  disputes 
anything,  if  he  has  no  goods  and  no  property  upon  which  an 
execution  can  properly  issue,  he  is  called  upon  then  and  there 
to  say  so  to  the  Judge,  and  if  he  makes  the  Judge  to  understand 
that  there  is  a  real  dispute  upon  the  subject  the  Judge  will 
direct  an  issue  and  will  allow  that  issue  to  be  tried  in  due  course 
of  law. 

My  Lords,  if  that  is  the  true  view  of  the  purpose  which  this 
machinery,  this  procedure,  was  intended  to  fulfil,  let  us  see  what 
has  happened  here.  Over  and  over  again  the  appellant  has  been 
invited  to  deny,  if  he  can,  that  he  has  this  property  in  his  posses- 
sion (I  have  already  described  why  I  use  that  compendious 
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H.  L.  (B.)  phrase),  and  he  does  not  deny  it.    He  says,  "  I  am  not  called 
1892  upon  to  do  so — you  have  to  make  out  that  I  have  this  property 
YiNALL  possession  ;  and  the  thing  which  you  describe  as  being  my 
De  Pass  Property,  against  which  the  execution  is  to  issue,  I  have  not  got." 
  The  reply  is,  "  Well,  but  the  thing  which  the  attachment  was 

Lord  Halsbury,  -,  ,  . 

L  c.  upon  was  all  debts  or  property  m  your  possession.  Have  you  any 
other  ?  "  The  answer  is,  "  I  decline  to  say — I  do  not  put  it  in 
words.  I  virtually  say  I  have  not."  This  procedure  was  for  the 
purpose  of  giving  the  judge  the  judicial  power  of  determining 
the  question  whether  or  not  he  could  safely  make  an  order.  It 
is  a  fallacy  to  say  that  he  was  called  upon  to  make  an  order  for 
payment.  What  he  was  called  upon  to  do  was  to  determine 
between  the  parties  what  in  justice  ought  to  be  done ;  and  if  the 
denial  of  there  being  other  debts  due  was  verified  and  it  was 
disputed,  then  undoubtedly  the  judge  would  direct  an  issue. 

Now,  both  before  the  master  and  before  the  Court  of  Appeal 
which,  I  observe,  postponed  the  argument  for  a  week  in  order  to 
enable  the  present  appellant  to  make  an  affidavit,  if  he  thought 
proper,  that  he  did  not  owe  any  other  debts  and  (I  am  putting 
it  again  in  my  compendious  form)  that  there  was  no  other  pro- 
perty in  his  possession  which  would  satisfy  the  execution,  he 
deliberately  declined  to  make  any  such  affidavit.  What,  in  good 
sense,  is  the  inevitable  inference  ?  Why, ,  that  there  are  other 
debts  by  which  he  can  satisfy  this  execution.  He  would  rather 
take  the  chance  of  the  result  of  the  very  learned  and  ingenious 
arguments  of  his  counsel,  who  have  addressed  to  us  everything 
that  could  be  said  on  behalf  of  their  client,  than  do  the  simple 
thing  of  saying  that  he  owed  no  other  debts  at  all. 

Under  these  circumstances  it  appears  to  me,  my  Lords,  that 
the  proper  result  of  this  case  cannot  be  doubted,  and  that  your 
Lordships  ought  to  dismiss  this  appeal  with  costs,  and  I  move 
your  Lordships  accordingly. 

LoKD  Watson  : — 

My]  Lords,  after  hearing  the  appellant's  counsel  I  am  quite 
unable  to  resist  the  conclusion  that  this  is  an  appeal  absolutely 
without  merits,  and  I  am  quite  satisfied  with  the  manner  in 
which  it  has  been  disposed  of  by  the  Lord  Chancellor. 
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Lord  Macnaghten  : —  H.  l.  (E.) 

1892 


ViNALL 

V. 


My  Lords,  I  quite  agree.  I  think  the  order  for  attachment  was 
properly  made  upon  an  affidavit  grounded  on  information  and 
belief.  I  do  not  see  in  what  other  way  a  conscientious  person  DePass, 
can  depose  to  matters  not  within  his  personal  knowledge.  On 
that  affidavit  the  order  was  made,  I  think,  properly.  The  order 
attaches  all  debts  due  and  owing  from  the  garnishee  to  the 
judgment  debtor;  and  in  the  terms  of  the  rule  the  garnishee 
is  called  upon  to  say  why  he  should  not  pay  the  judgment 
creditor  out  of  what  he  owes  to  the  judgment  debtor.  Then 
the  garnishee  in  answer  says  that  he  does  not  owe  anything 
to  the  judgment  debtor  upon  one  particular  account.  More 
than  that  he  will  not  say.  That  was  no  answer ;  and  as  he  has 
declined  over  and  over  again  to  give  any  other  answer,  I  think 
the  order  was  right. 


Lord  Field: — 

My  Lords,  I  am  entirely  of  the  same  opinion.  As  regards  the 
first  point,  ever  since  the  year  1877  I  have  been  of  opinion  that 
an  affidavit  in  the  terms,  or  even  not  quite  fully  satisfying  the 
terms,  of  the  one  now  before  your  Lordships,  was  a  sufficient 
compliance  with  Order  XLV.,  and  I  am  delighted  now  to  find 
how  many  excellent  reasons  there  are  in  support  of  that  opinion. 

With  regard  to  the  second  point,  I  did  for  some  time  enter- 
tain a  doubt  whether  or  not,  if  any  proceedings  were  taken  by 
the  company  against  the  garnishee  in  respect  of  any  debt  or 
debts  which  they  alleged  existed,  he  would  be  able  to  aver  and 
to  make  a  good  plea  under  rule  7  of  Order  xlv.  ;  because,  as  the 
matter  stands,  there  may  be  some  difficulty  in  identifying  the 
debt  sought  to  be  recovered  in  any  action  of  that  kind  with 
the  particular  sum  levied  under  this  execution ;  but,  upon  con- 
sideration, I  am  quite  unable  to  come  to  the  conclusion  that 
there  would  be  any  real  or  substantial  difficulty  in  that  matter. 
I  have  no  doubt  whatever  that  in  any  proceeding  of  that  kind 
the  appellant  would  be  entitled  in  some  shape  or  other  to  get, 
and  would  get,  credit  as  against  the  company  for  the  sum  of 
money  which  he  has  paid  under  this  attachment.    But  even  if  it 
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Lord  Field. 


H.  L.  (E.)  should  be  otherwise  (I  do  not  think  it  would  be)  the  case  is,  I 
1892  think,  entirely  met  by  the  observations  of  the  Queen's  Bench 
ViNALL  Division  in  the  case  of  Bandall  v.  Lithgow  (1).  In  that  case  the 
De  Pass  insurance  company  had  not  appeared  to  contest  the  debt.  They 
raised  afterwards  fair  grounds  for  contending  that  no  debt  in 
point  of  fact,  existed  at  that  time ;  but  the  Court  said  ultimately 
that  the  insurance  company  had  placed  themselves  in  their  present 
difficulty  by  allowing  the  order  of  the  7th  of  April  1883  to  be 
made  against  them  by  default  instead  of  appearing  and  shewing 
cause  against  it.  It  seems  to  me  that  the  present  appellant  is 
exactly  in  that  position  here.  It  is  true  he  did  appear ;  it  is  true 
he  did  shew  for  cause  something  against  the  particular  debt  which 
is  specified  in  the  affidavit.  But  then  he  was  invited  also  to  shew 
cause  and  to  say  whether  there  was  any  other  debt  of  the  debts 
which  had  been  attached  by  that  order  which  he  owed  or  disputed. 
Two  occasions  were  solemnly  given  to  him  upon  which  he  might 
have  raised  any  question  of  that  kind ;  but  he  declined  on  both 
occasions  to  do  so.  Therefore  I  think  he  has  brought  himself 
entirely  into  the  position  of  the  insurance  company  in  Bandall  v. 
Lithgow  (1)  and  he  cannot  now  complain  if  there  should  be 
(which  I  do  not  think  there  will  be)  any  difficulty  ultimately  in 
his  pleading  in  the  mode  I  have  suggested. 

LotiD  Hannen  : — 

My  Lords,  I  am  entirely  of  the  same  opinion,  and  I  shall  add 
but  very  few  words  to  those  which  have  fallen  from  my  noble 
and  learned  friends  who  have  preceded  me. 

The  first  point  raised  is  as  to  whether  or  not  the  affidavit  upon 
which  these  proceedings  were  founded  is  sufficient,  it  being  only 
of  information  and  belief.  I  have  already  said  that  my  experi- 
ence of  the  practice  has  been  in  conformity  with  that  which  has 
been  stated  by  the  noble  and  learned  Lord  who  last  addressed 
your  Lordships.  It  is  to  be  remembered  that  he  took  in  hand 
the  settling  of  these  matters  immediately  after  the  passing  of 
the  Judicature  Act,  and  devoted  himself  for  a  considerable  time 
to  the  determination  of  the  points  which  would  arise.  There- 


(1)  12  Q.  B.  D.  525. 
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fore,  there  is  a  particular  value  belonging  to  the  decisions  which  H.  L.  (E.) 

he  gave  at  that  time,  and  they  were  not  disputed — at  least  the  1892 

decision  upon  this  point  was  not  disputed  until  a  case  came  in  vinall 

which  it  was  decided  in  conformity  with  his  view.  ^^^^ 

It  is  to  be  observed  that  the  statute  requires  that  the  affidavit   

Lord  Hannen, 

should  be  made  by  a  person  who  has  recovered  a  judgment  or   

by  his  solicitor — nobody  else.  In  the  nature  of  things,  there- 
fore, those  two  persons  would  only,  as  it  were,  by  accident  ever 
know  as  a  fact  of  the  indebtedness  of  the  proposed  garnishee. 
The  statute  does  not  provide  for  obtaining  the  evidence  of  the 
persons  who  could  prove  it  in  the  ordinary  sense.  In  short  it  is 
not  for  the  purpose  of  proof  at  all — it  is  no  doubt  for  an  inqui- 
sitorial purpose — it  is  to  lay  a  foundation  for  calling  the  debtor, 
the  garnishee,  before  the  tribunal  in  order  to  ascertain  whether 
he  can  deny  that  which  is  alleged  against  him,  simply  that  he  is 
indebted. 

Now,  with  regard  to  the  second  point  as  to  whether  or  not  the 
order  is  sufficient,  that  the  garnishee  is  to  pay  the  debt  due  from 
him  without  specification  or  without  reference  to  the  particular 
debt  which  has  been  mentioned  in  the  affidavit,  it  is  to  be 
observed  that  the  statute  here  only  requires  that  the  affidavit 
shall  state  that  he  is  indebted  to  such  debtor.  It  does  not 
require  and  it  has  been  decided  that  it  need  not  state  in  what 
respect  he  is  indebted.  Therefore,  if  all  that  is  required  by  the 
statute  had  been  adhered  to  in  this  case,  no  information  would 
have  been  given  to  the  person  summoned.  And  that  which  has 
been  added  is  immaterial ;  it  amounts  to  this,  that  the  person 
summoned  instead  of  denying  that  which  is  material,  namely, 
that  he  is  indebted,  has  only  denied  that  which  is  immaterial, 
namely,  the  particular  form  and  the  particular  character  of  the 
debt  which  he  owes.  When  he  is  summoned  before  the  judge 
to  be  present  on  the  application,  and  when  he  is  before  the 
judge,  it  is  not  merely 'to  be  there  and  to  hear  what  is  said,  but 
it  is  to  take  part  in  it  for  his  own  protection.  It  was  for  him, 
being  before  the  judge,  to  state  whether  or  not  he  denied  that 
he  owed  anything,  not  merely  that  he  denied  that  particular 
debt.  If  he  had  said,  "  I  dispute  my  liability  altogether,"  then 
the  judge  would  have  directed  an  issue,  in  which  he  would  have 
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H.  L.  (E.)   been  entitled  to  have  the  full  particulars  which  he  says  ought  to 
1892      have  been  put  into  the  original  affidavit. 


ViNALL 
V. 

De  Pass. 


Order  appealed  from  affirmed  and  appeal  dismissed 
with  costs. 

Lords'  Journals  25th  Feb.  18^2. 

Solicitors  for  appellant :  Taylor  &  Taylor, 
Solicitors  for  respondent :  Cohurn  &  Young, 


[HOUSE  OF  LORDS.] 
H.L.(E.)    LEWIS  SIMMONS,  TRADING  AS  THE  DIS-) 

1892        COUNT  BANK  OF  LONDON     .    .  .j 

WILLIAM  WOODWAED  and  EVE  MAEYJ 
HESELTINE  j 


Appellant  ; 


Eespondents. 


Bill  of  Sale— Bills  of  Sale  Act  1882  (45  &  46  Vict,  c.  43),  ss.  8,  9  and  Schedule 
— Names  and  Description  of  Parties — Address  of  Attesting  Witness — 
Payment  hy  Instalments. 

In  a  bill  of  sale  the  grantee  was  described  as  "  The  Discount  Bank  of 
London  of  6  Duncannon  Street  Charing  Cross  (of  which  said  bank  Lewis 
Simmons  of  the  same  place  is  sole  proprietor)."  The  assignment  of  the 
chattels  was  to  "  the  said  bank  and  its  assigns  "  and  Lewis  Simmons  was 
not  again  mentioned  in  the  bill.  The  grantor  agreed  to  pay  the  said  bank 
the  principal  sum  (£500)  together  with  the  interest  then  due  "  by  monthly 
payments  of  £30  on  the  18th  day  of  every  month."  The  bill  was  attested 
by  W.  G.  C.  "  Clerk  to  the  Discount  Bank  of  London  6  Duncannon  Street 
Charing  Cross,"  at  which  address  he  was  employed  as  clerk.  In  the 
affidavit  of  execution  of  the  bill  filed  with  the  bill  the  attesting  witness 
stated  that  he  resided  at  another  address.  The  chattels  having  been  seized 
by  Simmons  for  default  of  payment  objections  to  the  bill  of  sale  were 
raised  by  a  creditor  on  the  ground  that  the  description  of  the  grantee  was 
ambiguous  and  insufficient ;  that  the  address  of  the  attesting  witness  was 
either  not  given  at  all  or  was  incorrect;  that  the  amount  of  the  last 
instalment  (being  less  than  £30)  was  not  accurately  stated ;  and  that  the 
bill  of  sale  not  being  in  accordance  with  the  form  given  in  the  schedule  to 
the  Bills  of  Sale  Act  1882  was  void  :— 

Jleldj  that  the  objections  were  all  groundless ;  that  the  grantee  was 


A.  C. 


AND  PKIVY  COUNCIL. 


101 


sufficiently  described ;  that  the  address  of  the  attesting  witness  was  given    H.  L.  (E.) 
and  was  sufficient;  and  that  the  provision  for  payment  of  instalments  ^^^^^ 
followed  the  form  given  in  the  schedule.  — <^ 


The  decisions  of  North  J.  and  of  the  Court  of  Appeal  ([1891]  1  Ch.  464)  Simmons 

^^^S^^-  WOODWAKD. 


Appeal  from  a  decision  of  the  Court  of  Appeal  reported  as 
Woodivard  v.  Heseltine  (1). 

A  bill  of  sale  dated  the  12th  of  June  1890  was  expressed  to  be 
made  between  William  Heseltine  of  the  one  part  and  "  the  Dis- 
count Bank  of  London  of  6  Duncannon  Street  Charing  Cross  in 
the  county  of  Middlesex  (of  which  said  bank  Lewis  Simmons  of 
the  same  place  is  the  sole  proprietor)  of  the  other  part "  and 
witnessed  "  that  in  consideration  of  the  sum  of  £500  now  paid  to 
William  Heseltine  by  the  said  bank  the  receipt  of  which  the 
said  William  Heseltine  hereby  acknowledges,  he  the  said  William 
Heseltine  doth  hereby  assign  unto  the  said  bank  and  its  assigns 
all  and  singular  the  several  chattels  and  things  specifically 
described  in  the  schedule  hereto  annexed  by  way  of  security  for 
the  payment  of  the  sum  of  £500  and  interest  thereon  at  the  rate 
of  9d,  in  the  pound  per  month.  And  the  said  William  Hesel- 
tine doth  further  agree  and  declare  that  he  will  duly  pay  to  the 
said  bank  the  principal  sum  aforesaid  together  with  the  interest 
then  due  by  monthly  payments  of  £30  on  the  18th  day  of  every 
month,  the  first  payment  to  be  made  on  the  18th  day  of  July 
next.  Provided  always  that  the  chattels  hereby  assigned  shall 
not  be  liable  to  seizure  or  to  be  taken  possession  of  by  the  said 


bank  for  any  cause  other  than  those  specified  in  sect.  7  of  the 
Bills  of  Sale  Act  (1878)  Amendment  Act  1882." 


In  the  affidavit  of  execution  of  the  bill  filed  with  the  bill  the 
attesting  witness  deposed :  "  I  reside  at  12x  Peabody  Avenue 
Pimlico  in  the  county  of  Middlesex  and  am  clerk  to  the  Dis- 
count Bank  of  London  6  Duncannon  Street  in  the  county  of 
Middlesex." 


The  execution  of  the  bill  by  Heseltine  was  attested  thus  : — 
"  William  George  Cleverly 

"  Clerk  to  the  Discount  Bank  of  London 
"  6  Duncannon  Street  Charing  Cross." 


(1)  [1891]  1  Ch.  464. 
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V. 

Woodward 


H.  L.  (E.)  Heseltine  died  intestate  on  the  2nd  of  December  1890.  On 
1892  the  3rd  of  December  Lewis  Simmons  seized  the  goods  for  arrears 
Simmons  debt.  On  the  8th  of  December  the  respondent  Woodward  as 
a  creditor  brought  an  action  against  Simmons  and  Heseltine's 
widow  (the  other  respondent)  for  administration  of  Heseltine's 
estate,  for  a  declaration  that  the  bill  of  sale  was  void,  and  for 
an  injunction  to  restrain  Simmons  from  removing  or  disposing 
of  the  goods.  North  J.  upon  motion  being  of  opinion  that  the 
bill  of  sale  was  void  because  the  attesting  witness  had  given 
his  description  but  omitted  his  address  granted  an  injunc- 
tion (1).  The  Court  of  Appeal  (Lindley,  Lopes,  and  Kay  L. JJ.) 
were  of  opinion  that  the  address  of  the  attesting  witness  was 
given  and  was  sufficient  but  affirmed  the  order  of  North  J. 
on  the  ground  that  the  grantee  was  not  described  in  the  bill 
in  accordance  with  the  requirements  of  the  Bills  of  Sale  Act 
1882  (2).    Against  these  orders  the  present  appeal  was  brought. 

Feb.  23,  29.  Sir  Horace  JDavey  Q,C,  and  Bosanquet  Q.G, 
(J.  Holmes  Poulter  and  Cluer  with  them),  for  the  appellant : — 

This  case  illustrates  the  prejudice  with  which  the  Courts 
regard  money  lenders.  First,  as  to  the  objection  which  the 
Court  of  Appeal  held  fatal.  The  description  of  the  grantee  is 
equivalent  to  "Lewis  Simmons  trading  as  the  Discount  Bank 
of  London."  In  England  and  by  English  law  a  man  may  trade 
under  any  name  he  likes.  So  long  as  he  gives  in  the  bill  of  sale 
his  real  name  as  well  as  his  trade  name  it  is  enough.  All  that 
is  necessary  is  to  enable  him  to  be  identified.  The  Court  of 
Appeal  seem  to  have  thought  there  was  an  ambiguity  and  that 
because  there  was  not  "  an  irresistible  inference  "  that  the  man 
and  the  bank  were  the  same  thing  the  bill  was  void.  Where  is 
the  ambiguity  ?  Can  any  one  doubt  that  the  bank  was  Lewis 
Simmons?  What  else  can  "sole  proprietor"  mean?  "Sole 
partner  "  would  be  a  contradiction  in  terms.  A  "  bank  "  does 
not  necessarily  imply  a  corporation:  e.g.  Child's  Bank,  and 
many  others  in  London  and  the  country.  There  is  nothing  in 
the  bill  to  suggest  a  corporation.  A  bill  of  sale  must  by  s.  9  of 
the  Act  be  "  in  accordance  with  the  form  in  the  schedule ; "  that 

(1)  [1891]  1  Ch.  467.  (2)  [1891]  1  Ch.  471. 
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does  not  mean  "  in  the  form ; "  see  Thomas  v.  Kelly  (1) ;  Ex  parte   H.  L  (E.) 
McEattie,  In  re  Wood  (2);  Downs  v.  Salmon  (3);  Lee  v.  1892 
Turner.  (4)  Simmons 
As  to  the  objection  held  good  by  North  J.  the  address  of  the  woodWakd. 

attesting  witness — that  is  the  place  where  he  is  to  be  found   

during  business  hours — is  given  as  6  Duncannon  Street  Charing 
Cross.  Why  should  it  be  assumed  that  that  was  part  of  his 
description  ?  Nothing  in  the  Act  requires  the  witness  to  give 
the  place  where  he  resides,  and  Stoy  v.  Bees  (5)  which  turned  on 
words  of  an  order  which  did  require  the  place  of  residence  to  be 
stated  has  no  application.  But  a  man  may  reside  where  he 
carries  on  business  though  he  does  not  sleep  there  and  such  an 
address  is  sufficient :  Eewer  v.  Cox,  (6) 

Finlay  Q,C.  and  Ingpen,  for  the  respondent  Woodward : — 

This  case  is  an  illustration  of  the  desire  on  the  part  of  money 
lenders  to  mislead  borrowers  into  supposing  that  they  are  dealing 
with  an  institution,  not  an  individual.  It  is  impossible  to  read 
this  bill  as  a  grant  to  Simmons  without  doing  violence  to  the 
terms.  The  words  are  devised  to  convey  to  the  borrower  the 
idea  that  Simmons  is  not  the  same  as  the  bank,  that  the  lender 
is  a  corporation  and  not  Simmons.  Whatever  ambiguity  there 
may  be  that  much  is  plain.  The  assignment  is  "  unto  the  said 
bank  and  its  assigns ; "  whereas,  the  form  in  the  schedule  is 
"  unto  C.  D.  his  executors,  administrators  and  assigns."  Simmons 
is  said  to  be  not  the  bank  but  the  proprietor  of  the  bank.  Having 
created  this  misleading  idea  the  appellant  cannot  turn  round 
and  say  he  is  the  lender  and  the  person  entitled  to  seize. 
Maugham  v.  Sharpe  (7)  is  distinguishable  because  the  grant 
there  was  to  "  The  City  Investment  and  Advance  Company  " 
simply,  without  naming  the  persons  who  traded  under  that  name, 
and  as  soon  as  they  were  ascertained  the  grant  enured  as  a 
conveyance  to  them.  So  if  the  grant  here  had  been  to  the  bank 
simply  and  there  had  been  a  corporation  of  that  name,  it  would 

(1)  13  App.  Cas.  506,  520.  (5)  24  Q.  B.  D.  748. 

(2)  10  Oh.  D.  398.  (6)  3  E.  &  E.  428. 

(3)  20  Q.  B.  D.  775.  (7)  17  C.  B.  (N.S.)  443 ;  34  L.  J. 

(4)  20  Q,  B.  D.  773.  (CP.)  19,  23,  24. 
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H.  L.  (E.)  have  been  good.    Where  there  is  an  ambiguity  and  you  have 
1892       to  go  out  of  the  bill  to  explain  it  the  objection  is  fatal,  and  the 

!  Simmons    deed  is  void  both  at  Common  Law  and  under  the  Act. 

^ooDWAED      Secondly,  the  attestation  clause  was  insufficient  because  the 

  address  of  the  witness  was  not  given.    An  affidavit  supplying 

the  deficiency  does  not  cure  the  defect :  Blankenstein  v.  Bobert- 
son  (1).  The  words  in  the  attestation  clause  "6  Duncannon 
Street  Charing  Cross"  follow  and  were  intended  to  refer  to 
"  the  Discount  Bank  of  London  "  and  were  not  meant  as  the 
address  of  the  witness,  and  that  appears  by  his  own  affidavit 
which  gives  his  real  address. 

Thirdly,  the  repayment  is  to  be  by  monthly  instalments  of  £30 
each.  £500  does  not  divide  equally  into  multiples  of  30,  and 
the  last  instalment  would  be  less  than  £80.  Where  the  bill 
professes  to  name  the  instalments  it  must  do  so  accurately.  The 
amount  was  left  vague  on  purpose  that  the  borrower  might 
suppose  he  was  bound  to  pay  £30,  though  less  than  £20  would 
be  due,  so  that  the  lender  might  extract  £30  on  the  ground  that 
the  calculation  was  complicated  and  £30  was  named  to  save 
computation.  Borrowers  are  a  needy,  improvident,  confidingy 
easily  imposed  on  class  and  were  intended  to  be  protected  by 
the  legislature,  and  the  Acts  should  be  construed  by  the  Courts 
in  that  spirit. 

The  appellant's  counsel  were  not  heard  in  reply. 

LoKD  Halsbury  L.C.  : — 

My  Lords,  I  concur  entirely  with  the  observation  of  the 
learned  counsel  who  has  just  addressed  your  Lordships,  that  this 
is  not  a  case  which  admits  of  very  long  argument.  The  whole 
question  seems  to  me  to  turn  upon  what  is  the  true  construction 
of  the  instrument  which  is  before  your  Lordships  for  construc- 
tion. 

The  first  observation  I  have  to  make  is,  that  it  does  not  appear 
to  me  that  the  arguments  which  have  been  addressed  to  your 
Lordships  have  reference  to  the  Bills  of  Sale  Act  at  all.  If  they 
are  good  arguments,  they  are  arguments  against  the  validity  of 

(1)  24  Q.  B.  D.  543. 
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the  instrument  at  Common  Law.    The  form  in  the  Bills  of  Sale   H.  L.  (E.) 
Act  has  been  copied,  I  should  say  servilely,  and  the  allegation  1892 
that  the  bill  of  sale  in  this  case  differs  from  the  form  in  the  Simmoss 
Bills  of  Sale  Act  is  not  made  out.    There  is  a  conveyance  from  ^y^o^ward 
one  person  to  another,  as  to  the  validity  of  which  I  will  say  a  Lord  H^iTbury 
word  in  a  minute,  but  the  form  is  exactly  the  form  which  is 
given  in  the  Bills  of  Sale  Act,  subject  to  the  observations  which 
I  am  about  to  make  as  to  the  description  of  the  grantee. 

According  to  the  Bills  of  Sale  Act,  it  may  be  admitted  the 
grantee  must  be  described  somehow — I  think  there  is  no  par- 
ticular description  of  the  grantee  enforced  in  the  Act — but  upon 
the  face  of  this  bill  of  sale  (and  that  is  the  first  point  which  is 
put  before  us  for  adjudication)  there  is  a  grantee.  It  does  not, 
therefore,  vary  from  the  form  given  in  the  Act  in  that  respect. 
But  it  is  said  that  the  description  of  the  grantee  is  such  that  it 
is  not  positively  certain  upon  the  face  of  the  instrument  that 
the  grantee  is  Mr.  Lewis  Simmons,  and  the  form  having  been 
complied  with,  we  must  now  see  whether  upon  the  face  of  the 
instrument,  treating  it  as  an  instrument  at  Common  Law,  it  can 
have  any  operation  by  reason  of  what  is  called  the  ambiguity  in 
the  instrument  itself. 

Now,  as  to  that,  I  have  to  repeat  the  protest  which  I  made 
during  the  argument,  that  it  appears  to  me  that  that  phrase  is 
calculated  to  mislead.  There  is  no  ambiguity  in  the  sense 
in  which  an  ambiguous  instrument  or  an  ambiguous  deed  is 
spoken  of.  The  deed  itself  purports  to  convey,  without  the 
smallest  ambiguity,  upon  terms  which  are  themselves  without 
the  least  ambiguity,  to  the  Discount  Bank,  of  which  Mr.  Lewis 
Simmons  is  stated  to  be  the  sole  proprietor.  Of  course  there 
must  be  a  grantee ;  and  it  appears  to  me  that  the  case  of 
Maugham  v.  Sharpe  (1),  to  which  your  Lordships'  attention  was 
invited,  is  a  very  apt  and  cogent  illustration  of  a  very  familiar 
principle  of  law,  that  where  you  are  dealing  with  a  grantee,  you 
may  describe  that  grantee  in  any  way  which  is  capable  of 
ascertainment  afterwards :  you  are  not  bound  to  give  him  a 
particular  name  ;  you  are  not  bound  to  give  his  christian  name 
or  his  surname ;  you  may  describe  him  by  any  description  by 

(1)  17  C.  B.  (N.S.)  443 ;  34  L.  J.  (CP.)  19,  23,  24. 
A.  C.  1892.  3  I 
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H.  L.  (E.)    which  the  parties  to  the  instrument  think  it  right  to  describe 
1892       him.    And  here  it  appears  "to  me  beyond  doubt  (indeed,  it  could 
Simmons    hardly  be  contested)  that  if  this  were  an  instrument  at  Common 
WooDWAED.  I^^w,  and  not  brought  within  the  ambit  of  what  has  been  called 
the  paternal  legislation  of  the  Bills  of  Sale  Act,  and  if  a  person 
had  had  granted  to  him  by  this  very  description  certain  property, 
that  property  would  pass  to  that  person,  and  effect  would  be 
given  to  the  passing  of  it  as  soon  as  it  could  be  ascertained  who 
that  person  was. 

Now,  looking  at  the  instrument  itself,  it  seems  to  mje  beyond 
all  doubt  that  the  parties  have  agreed  that  Mr.  Lewis  Simmons 
is  the  grantee,  and  that  Mr.  Lewis  Simmons  is  capable  of  being 
described  in  the  earlier  part  of  the  conveying  portion  of  the  in- 
strument as  the  Discount  Bank  of  London.  Of  course  I  cannot 
conceal  from  myself  that,  in  dealing  with  bills  of  sale  given  to 
money  lenders,  when  the  question  has  come  to  be  debated  before 
a  Court  of  law,  such  phrases  as  that  used  by  Mr.  Finlay  as  to  a 
benevolent  interpretation  or  the  reverse  have  been  used  by 
learned  judges.  For  myself,  I  entirely  repudiate  any  such 
canon  of  construction.  I  must  take  the  instrument  such  as  it 
is.  I  do  not  care  whether  the  person  who  is  intended  to  enforce 
his  rights  under  it  is  a  money  lender  or  not;  I  do  not  care 
whether  the  person  who  is  borrowing  is  an  ignorant  person 
or  not.  I  must  give  the  same  construction  to  the  same  words  in 
the  instrument,  whosoever  are  the  parties  to  it.  Of  course,  when 
the  Legislature  itself  has  enforced  certain  securities  in  favour  of 
a  particular  class  of  persons,  I  must  give  effect  to  the  intention 
of  the  Legislature  so  far  as  the  Legislature  has  expressed  it.  But 
I  have  already  pointed  out  that,  so  far  as  the  mere  form  is  con- 
cerned, the  form  in  the  statute  has  been  observed ;  and  if  the 
form  in  the  statute  has  been  observed,  the  only  other  question  is 
that  which  was  boldly  argued  by  the  learned  counsel — namely, 
that  at  Common  Law  this  deed  would  be  bad,  because  there 
is  no  sufiScient  description  of  the  grantee.  I  am  unable  to 
concur  with  that  argument.  It  seems  to  me  that  the  grantee 
is  sufficiently  ascertained ;  and  under  these  circumstances, 
neither  according  to  the  provisions  of  the  Bills  of  Sale  Act 
nor  according  to  the  principles  of  Common  Law  regulating 
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Woodward. 
Lord  Halsbury, 


the  true  construction  of  deeds,  could  there  be  any  doubt    H.  L.  (E.) 
whatever  that  Mr.  Lewis  Simmons  was  the  grantee  under  this  1892 
bill  of  sale.  Simmons 

My  Lords,  I  do  not  think  it  necessary  to  say  much  about  the 
two  remaining  points.  The  first  of  those  points  is  that  the 
address  of  the  attesting  witness  is  not  given.  That  is  a  question 
of  fact.  Now,  that  this  may  he  the  address  of  the  witness  upon 
the  face  of  the  instrument,  is  not  denied — it  is  possible.  If  it 
were  not  the  address  of  the  witness,  I  should  quite  agree  that,  as 
a  matter  of  fact,  the  bill  of  sale  had  not  complied  with  the  pro- 
visions of  the  statute.  But  it  is  not  denied  that  this  is  the 
place  where  the  witness  carries  on  his  business.  It  is  not  denied 
that  at  this  place  during  the  ordinary  hours  of  business  the 
witness  might  be  found.  Therefore  I  am  of  opinion  that  the 
witness  has  given  his  address,  although  it  might  well  be  that,  if 
it  could  be  established  that  the  witness  was  not  there,  the  fact 
that  he  had  merely  put  the  address  of  his  employer,  and  not  his 
own  private  residence,  would  be  insufficient;  but  if  it  is  the 
address  of  his  employer  where  he  is  personally  employed,  and 
where  anybody  can  go  and  find  him,  and  make  any  inquiries  of 
him  he  pleases — if  that  is  established  as  a  fact,  and  it  is  not 
denied — it  appears  to  me  that  the  witness  has  complied  with 
the  provision  of  the  statute  which  requires  him  to  give  his 
address. 

My  Lords,  the  third  point  it  is  very  difficult  indeed  to  deal 
with,  because  it  first  requires  to  be  understood,  and  I  am  not 
quite  certain  that  I  have  yet  gathered  its  complete  meaning.  It 
appears  to  be  this,  that  whereas  an  example  is  given  of  the  form 
in  the  schedule,  in  which  you  are  to  state  when  the  instalments 
are  to  be  due,  and  the  Legislature  has  there  suggested  a  form  in 
which  the  instalments  are  to  be  equal,  therefore,  unless  the  sum 
lent,  together  with  interest  (because  it  appears  to  me  that  the 
interest  is  an  essential  part  of  the  instalments,  according  to  the 
provisions  both  of  the  Act  itself  and  of  the  form  suggested  in 
the  Act,  to  give  effect  to  the  bill  of  sale),  is  capable  of  accurate 
subdivision,  you  cannot  do  it — that  you  cannot  possibly  make 
a  bill  of  sale  which  shall  have  an  unequal  division  of  the  sum 
lent.  My  Lords,  I  do  not  say  that  the  learned  counsel  acquiesced 
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H.  L.  (E.)  in  that  view— on  the  contrary,  I  think  they  both  repudiated  it ; 

1892       but  it  seems  to  me  that  the  argument,  pushed  to  its  logical 
Simmons    extreme,  comes  to  that.    I  am  aware  that  one  of  the  learned 
Woodward,  counsel  said  that  all  he  would  require  was  that  the  phrase 
Lordnli^bury,  "  should  havo  occurred  as  descriptive  of  the  last  instalment/ 

instead  of  "  £30  "  in  the  present  instance ;  but  I  am  not  disposed 
to  accept  his  view  of  the  provisions  of  the  Bills  of  Sale  Act.  I 
think  a  bill  of  sale  must  comprehend,  not  only  the  principal 
sum,  but  the  interest ;  and  according  to  the  contention,  a  some- 
what elaborate  calculation  must  be  gone  through,  and  the  parties 
must  insert  the  result  of  that  calculation  in  the  bill  of  sale  in 
order  to  make  the  bill  of  sale  good.  My  Lords,  it  seems  to  me 
that  it  is  perfectly  hopeless  to  substantiate  any  such  contention. 
If  the  bill  of  sale  in  substance  performs  the  function  which  the 
statute  intended  to  be  performed  by  that  form,  it  appears  to  me 
that  it  is  complied  with ;  and  to  apply  such — I  was  going  to  say 
nimia  subtilitas — to  a  bill  of  sale,  as  is  contended  for,  when  a 
money  lender  is  seeking  to  enforce  his  rights,  seems  to  me  to 
introduce  a  new  canon  of  construction  which  I  for  one  will  not 
be  a  party  to. 

It  seems  to  me,  therefore,  that  in  all  these  respects  the  argu- 
ment of  the  respondents  fails ;  and,  with  great  respect  to  the 
Court  of  Appeal,  I  am  unable  to  concur  with  their  view  that  this 
is  a  question  of  ambiguity  at  all.  It  is  a  question  of  the  due 
ascertainment  of  the  grantee ;  and  the  identity  of  the  grantee,  I 
think,  is  quite  susceptible  of  being  ascertained  at  Common  Law, 
and  upon  that  point  the  Bills  of  Sale  Act  has  made  no  difference 
at  all  from  the  Common  Law. 

Upon  these  grounds  I  am  of  opinion  that  the  order  appealed 
from  ought  to  be  reversed,  and  I  move  your  Lordships  accord- 
ingly. 

LoKD  Watson  : — 

My  Lords,  three  objections  have  been  taken  to  this  bill  of  sale. 
The  first  was  sustained  by  the  Divisional  Court  and  rejected  in 
the  Court  of  Appeal ;  the  second  was  discovered  and  sustained 
in  the  Court  of  Appeal ;  and  the  third  is  raised,  for  the  first 
time,  for  your  Lordships'  consideration. 
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The  statutory  schedule  requires  that  the  attesting  clause  shall    H.  L.  (E.) 
contain  the  "  address  "  of  the  witness.    That  condition  has,  in  1892 
my  opinion,  been  substantially  fulfilled,  and  the  first  objection  simmons 
fails,  because  the  clause  sets  forth  the  place  at  which  the  witness  ^^^^^jj^ 
was  admittedly  employed  and  was  generally  to  be  found  during  ^^^"^"^3^^^^ 
business  hours.   

Next,  it  is  said  that  the  grantee  of  the  bill  is  described  in 
terms  so  ambiguous  that  the  document  is  invalidated  by  sect.  9 
of  the  statute ;  and  the  Court  of  Appeal  adopted  that  view. 
Neither  the  Act  of  1882  nor  its  schedule  prescribes  the  manner 
in  which  the  grantee  must  be  described.  The  schedule  merely 
indicates  by  the  letters  C.  D.  those  points  in  the  context  of  the 
bill  at  which  his  name  is  to  be  inserted.  If  the  name  or  descrip- 
tion of  the  grantee  be  there  inserted,  and,  though  ambiguous,  be 
such  as  would  be  held  sufficient,  without  the  aid  of  extrinsic 
evidence,  in  any  mercantile  document,  I  can  find  no  provision  in 
the  Act  which  renders  the  bill  of  sale  void  on  account  of  that 
ambiguity. 

I  am  not,  however,  of  opinion  that  there  is  any  real  ambiguity 
in  the  description  which  we  have  to  consider.  It  is  in  these 
terms  "The  Discount  Bank  of  London  of  6  Duncannon  Street 
Charing  Cross  in  the  county  of  Middlesex  (of  which  said  bank 
Lewis  Simmons  of  the  same  place  is  the  sole  proprietor)." 
These  words  do  not  suggest  to  my  mind  that  the  Discount  Bank 
of  London  of  6  Duncannon  Street,  is  either  a  "  corporation " 
or  a  "joint  stock  company.'*  Mr.  Lewis  Simmons  might  be  the 
sole  corporator  or  he  might  be  the  sole  member  of  a  company, 
but  he  would  not  in  either  case  be  proprietor  of  a  corporation  or 
proprietor  of  a  company.  I  think  that  the  words  when  fairly 
construed  mean  this  and  no  more  :  "  Lewis  Simmons,  sole  pro- 
prietor of  a  banking  business  which  he  carries  on  at  the  address 
given,  under  the  name  of  the  Discount  Bank  of  London."  I  am, 
therefore,  of  opinion  that  the  second  objection  taken  to  the  bill 
of  sale  is  without  good  foundation. 

As  for  the  third  and  last  point  raised,  I  have  only  to  say  that 
there  is  nothing  objectionable  in  the  language  of  the  bill  of  sale 
which  does  not  arise  from  the  parties  having  followed  word  for 
word  the  language  which  the  schedule  prescribes. 
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H.  L.  (E.)    LOKD  MOEEIS  :— 

My  Lords,  I  concur. 

Simmons 

V. 

Woodward. 


LoED  Field  :— 
My  Lords,  I  concur. 

Orders  of  North  J.  and  of  the  Court  of  Ai:>peal  (so 
far  as  apjoealed  from)  reversed  with  costs  m  this 
House  and  below.  Cause  remitted  to  the  Chancer]^ 
Division. 

Lords'  Journals  29th  Feb.  1892. 

Solicitor  for  appellant :  Harold  8.  Simmons. 

Solicitors  for  respondent  Woodward :  Leggatt,  Eubiiistein  &  Co. 


[HOUSE  OF  LORDS.] 
[APPEAL  COMMITTEE.] 

H.L.(E.)  GEOEGE  JOHNSON  (Paupee)    .....  Appellant; 

AND 

J)ec.  18.    W.  H.  LINDSAY  &  CO.    .....    .  Kespondents. 

Practice — House  of  Lords — Costs — Pauper — Taxation — Costs  of  successful 
Pauper  Appellant  in  House  of  Lords. 

On  tlie  taxation  of  a  pauper  appellant's  costs  on  a  successful  appeal 
in  this  House  tlie  fees  of  this  House  and  the  fees  of  counsel  are  to  be 
disallowed,  and  the  solicitor  is  to  have  his  costs  out  of  pocket,  with  a 
reasonable  allowance  to  cover  office  expenses,  including  clerks  &c. 

In  this  appeal  lately  depending  in  this  House  (1)  the  appeal 
was  allowed  and  the  decision  of  the  Court  of  Appeal  reversed, 
and  the  House  ordered  that  the  respondents  should  pay  to  the 
appellant  the  costs  incurred  by  him  in  the  Courts  below,  and 
the  costs  incurred  by  him  in  respect  of  his  appeal  to  this 
House,  the  costs  in  this  House  to  be  taxed  in  the  manner  usual 
when  the  appellant  sues  in  forma  pauperis.  Upon  taxation  of 
the  appellant's  costs  in  this  House  the  officer  of  the  House  taxed 
upon  the  principle  hitherto  in  force  and  allowed  the  fees  of  the 
House,  fees  to  counsel,  and  the  solicitors'  costs  and  charges. 
(1)  [1891]  A.  C.  371. 
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The  respondentsTthen  presented  a  petition  to  the  House    H.  L.  (E.) 
praying  a  review  of  the  taxation,  and  referring  to  the  practice  1891 
in  the  Queen's  Bench  and  Chancery  Divisions,  to  the  Eules  of  Johnson 
the  Supreme  Court  1883  Order  xvi.  rr.  22  to  31,  and  to  the  li^jdsay&Cc 

decision  in  Carson  v.  Picker sgill  (1)  and  the  observations  of   

Lord  Esher  M.E. 

The  petition  having  been  referred  to  the  Appeal  Committee 
the  Committee  met  on  the  7th  of  December  1891  when  the  follow- 
ing noble  and  learned  Lords  were  present :  Lord  Halsbury  L.C., 
and  Lords  Watson,  Herschell,  Macnaghten,  and  Morris.  It  was 
urged  on  behalf  of  the  petitioners  that  in  the  case  of  a  pauper 
appellant  in  this  House  the  fees  of  the  House  are  not  required 
from  him  and  he  obtains  the  services  of  counsel  and  solicitor 
without  remuneration ;  that  if  the  appeal  is  dismissed  no  costs 
are  given  against  him  ;  and  that  if  when  the  appeal  is  successful 
the  appellant's  costs  are  allowed  and  are  taxed  upon  the  prin- 
ciple hitherto  in  force  in  the  House  the  respondent  has  to  pay 
when  he  loses  and  not  be  paid  when  he  wins,  and  moreover  has 
to  pay  the  appellant's  costs — not  of  suing  as  a  pauper  but  of 
winning  as  a  pauper. 

The  solicitors  for  the  appellant  and  respondents  respectively 
having  been  heard  the  matter  was  reserved  for  consideration. 
On  the  18th  of  December  the  Committee  reported  to  the  House 
that  they  were  of  opinion  that  the  Taxing  Officer  of  the  House 
should  be  directed  to  review  his  taxation  on  the  following  basis  : 
that  in  taxing  the  appellant's  bill  of  costs — 

1.  The  fees  of  this  House  are  to  be  disallowed. 

2.  Also  the  fees  of  counsel. 

3.  The  solicitor  to  have  his  costs  out  of  pocket,  with  a  reason- 
able allowance  to  cover  office  expenses,  including  clerks  &c. 

Beport  agreed  to  hy  the  House,  and  ordered 
accordingly. 

Lords'  Journals  18th  December  1891. 

Solicitors  for  appellant :  Langlois  &  Biden. 
Solicitors  for  respondents :  Finch  &  Turner. 

(1)  14  Q.  B.  D.  859,  868. 
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H.  L.  (E.)   QUINTIN  DICK  HUME 


Appellant  ; 


THE  EIGHT  HON.  SIK  HENRY  CHARLES^ 
LOPES,  AND  THE  RIGHT  HON.  WIL- 
LIAM WENT  WORTH  FITZ  WILLI  AM 
HUME-DICK  


Respondents. 


Trustee — Investment  of  Trust  Funds — Trust  Funds,  Meaning  of — Instrument 
giving  no  Power  to  vary  Investments — Power  to  vary  existing  Securities — 
Trust  Investment  Act  1889  (52  &  53  Vict.  c.  32)  ss.  3,  6. 

The  Trust  Investment  Act  1889  by  sect.  3  enables  a  trustee,  unless 
expressly  forbidden  by  tbe  instrument  (if  any)  creating  the  trust,  to 
invest  "  any  trust  funds  in  his  hands  "  in  certain  securities. 

The  words  "  trust  funds  in  his  hands  "  are  not  confined  to  trust  moneys 
awaiting  investment,  but  include  all  trust  funds  in  the  hands  of  the  trustee 
whether  at  the  time  in  a  state  of  investment  or  not. 

The  decision  of  the  Court  of  Appeal  ([1891]  1  Ch.  423)  affirmed. 


Quintin  Dick  by  his  will  dated  30th  of  August  1844  gave  all 
his  real  and  personal  estate  to  his  executors  and  trustees  upon  trust 
to  convert  into  money  such  part  of  the  same  (not  being  plate, 
books,  pictures  and  jewels)  as  should  not  consist  of  money  or 
securities  for  money  or  Government  securities,  and  to  invest  the 
same  in  the  public  stocks  or  funds  of  Great  Britain  in  their 
names,  and  to  stand  possessed  of  the  same  and  of  all  other 
his  residuary  estate  upon  trust  (with  such  consent  as  therein 
mentioned)  to  lay  out  and  invest  the  same  residuary  estate,  or 
such  part  or  parts  thereof  as  they  might  deem  eligible  or  con- 
venient, in  the  purchase  of  freehold  lands  of  inheritance  situated 
in  Ireland  to  be  vested  in  the  trustees  upon  the  trusts  and  to  the 
uses  therein  mentioned,  being  limitations  in  settlement.  And 
the  testator  directed  that  until  his  said  residuary  estate  should  be 
so  laid  out  the  trustees  should  pay  and  apply  all  income  arising 
from  the  same  or  such  part  thereof  as  should  not  be  so  laid 
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(I)  [1891]  1  Ch.  423. 
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out  to  and  for  the  use  of  such  person  or  persons  as  should  from    H.  L.  (E.) 
time  to  time  be  entitled  under  the  aforesaid  limitations  to  the  1892 
possession  or  enjoyment  of  the  real  estates  to  be  purchased.  The  Hume 
will  contained  no  power  to  vary  investments.  Lopes. 

The  testator  died  on  the  26th  of  March  1858.    Part  of  the   

residuary  estate  had  been  invested  in  the  purchase  of  lands  in 
Ireland  but  there  remained  large  sums  of  Government  stocks  in 
the  names  of  the  trustees.  The  respondent  Hume-Dick  who  was 
tenant  for  life  in  possession  requested  the  trustees  to  sell  enough 
Government  stocks  to  raise  £106,900  and  to  invest  that  sum 
upon  mortgages  of  freehold  estates  in  England.  The  trustees 
took  out  an  originating  summons  for  the  opinion  of  the  Court 
whether  they  had  power  to  do  this.  Stirling  J.  at  Chambers 
decided  that  they  had  not.  The  Court  of  Appeal  (Lindley,  Fry, 
and  Kay  L.JJ.)  held  that  the  trustees  had  the  power  and  varied 
the  order  of  Stirling  J.  accordingly  (1).  From  this  decision  this 
appeal  was  brought  by  the  appellant  on  behalf  of  the  remainder- 
men. The  respondent  Sir  Henry  C.  Lopes  was  the  surviving 
trustee,  the  other  having  died  during  the  proceedings. 

CozenS'Hardy  Q.C.  and  E,  Beaumont  for  the  appellant : — 

The  question  turns  entirely  on  the  construction  of  the  Trust 
Investment  Act  1889  (52  &  53  Yict.  c.  32).  By  sect.  3  "it  shall 
be  lawful  for  a  trustee,  unless  expressly  forbidden  by  the  instru- 
ment (if  any)  creating  the  trust,  to  invest  any  trust  funds  in  his 
hands  in  manner  following " ;  then  follows  a  list  of  permitted 
investments  and  the  section  concludes  thus :  "  and  also  from  time 
to  time  to  vary  any  such  investment."  The  words  "  trust  funds 
in  his  hands"  mean  trust  moneys  requiring  investment  and  do 
not  include  trust  stocks  or  securities,  or  moneys  already  invested. 
This  was  the  opinion  of  Lindley  and  Fry  L.JJ.  in  the  decision 
under  appeal,  and  Kay  L.J.  seems  to  have  held  the  same  view. 
The  words  are  similar  to  those  used  in  Lord  St.  Leonards'  Act 
(22  &  23  Yict.  c.  35  s.  32),  upon  which  it  was  held  by  Wood  Y.C. 
that  there  was  no  power  to  invest  under  the  Act  where  the  trust 
funds  were  already  invested  in  Government  stocks  and  the 
instrument  (as  in  the  present  case)  contained  no  power  to  vary 
(1)  [1891]  1  Ch.  423. 
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H.  L.  (E.)  any  investment :  In  re  Warde  (1).  That  decision  was  a  binding 
1892  decision  when  the  Act  of  1889  was  passed  and  the  Legislature 
Hume  must  have  had  it  in  view.  It  is  true  that  in  In  re  Clergy  Orphan 
Lopes.      Corporation  (2)  in  a  question  arising  upon  another  statute 

  Malins  Y.C.  threw  doubt  upon  the  decision  of  Wood  V.C.,  but 

no  other  case  supports  that  view,  and  the  decision  of  Wood  V.C. 
remains.  Waite  v.  Littlewood  (3)  does  not  affect  the  question.  In 
In  re  Manchester  Boyal  Infirmary  (4)  North  J.  decided  the  point 
now  in  question  in  favour  of  the  appellant's  contention.  Possibly 
in  an  Act  dealing  with  the  criminal  offence  of  embezzling  "  trust 
funds  "  those  words  might  be  held  to  include  securities,  but  in 
such  a  statute  as  the  present  the  decision  of  Wood  Y.C.  should 
prevail.  The  power  given  in  sect.  3  "  to  vary  any  such  invest- 
ment "  has  not  the  effect  given  to  it  by  the  Court  of  Appeal. 
The  words  are  "any  such  investment,"  not  "any  such  invest- 
ments "  as  recited  by  the  Lords  Justices,  and  refer  only  to  any 
investment  made  under  the  Act.  If  it  had  been  intended  to 
give  the  power  contended  for  it  would  have  been  so  expressed  in 
clear  language.  The  instrument  gives  no  power  to  vary  any 
investments  and  it  is  going  far  to  construe  the  Act  as  giving  a 
power  to  sell  out  stocks  or  securities  in  which  a  testator  intended 
his  estate  to  remain  invested.  Sect. '  6  enacts  that  "  this  Act 
shall  apply  as  well  to  trusts  created  before  as  to  trusts  created 
after  the  passing  of  this  Act,  and  the  powers  hereby  conferred 
shall  be  in  addition  to  the  powers  conferred  by  the  instrument, 
if  any,  creating  the  trust."  Those  words  do  not  confer  the 
power  if  it  is  not  given  in  sect.  3. 

Farwell  Q.C.  and  Methold  for  the  respondent  Hume-Dick : — 

The  Act  was  passed  for  the  very  purpose  of  amending  the  law 
and  giving  powers  not  given  by  the  instrument.  The  Legis- 
lature must  be  taken  to  have  had  in  view  the  decision  of  Malins 
V.C.  (which  though  on  a  different  statute  was  on  similar  words) 
as  much  as  the  decision  of  Wood  Y.C.  Those  decisions  may  be 
set  off  against  one  another  and  no  inference  should  be  drawn 
from  either.     The  inconvenience  of  the  appellant's  construction 

(1)  2  J.  &  H.  191.  (3)  41  L.  J.  (Ch.)  636. 

(2)  Law  Rep.  18  Eq.  280.  (4)  43  Ch.  D.  420. 
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is  great.  There  is,  it  is  said,  no  power  to  sell  trust  securities 
and  invest  under  the  Act ;  but  there  is  a  power  to  invest  if 
securities  have  been  sold  in  order  to  purchase  land  in  Ireland 
and  the  purchase  goes  off  at  the  last  moment.  Again,  Govern- 
ment stocks  left  by  the  testator  may  not  be  sold  and  rein- 
vested under  the  Act ;  but  Government  stocks  in  which  the 
trustees  have  already  invested  under  the  Act  may.  Such 
anomalies  cannot  have  been  intended.  In  common  parlance 
"  trust  funds  "  certainly  include  investments.  They  are  used  in 
the  larger  sense  in  sect.  5.  Where  the  Legislature  means  to  deal 
only  with  trust  money  the  word  "  money  "  is  used,  as  in  sect.  7. 
Sect.  6  shews  that  the  true  construction  is  to  read  the  Act  into 
the  instrument,  unless  the  instrument  contains  an  express  pro- 
hibition. This  makes  the  whole  consistent.  But  even  if  this  be 
not  so  the  decision  may  be  supported  on  the  ground  relied  on  by 
the  Court  of  Appeal,  viz.  the  power  to  vary. 

Hornell  for  the  respondent  Lopes. 

GozenS'Hardy  Q.C.  for  the  appellant  in  reply. 

LoKD  Watson: — 

My  Lords,  I  entirely  agree  in  the  result  at  which  the  Court 
of  Appeal  has  arrived,  but  I  am  disposed  to  reach  that  result 
by  a  shorter  road.  In  my  opinion,  the  expression  "  trust 
funds  "  occurring  in  the  commencement  of  sect.  3  of  the  Act  of 
1889  signifies  funds  belonging  to  the  trust,  including  money 
invested  on  security  or  otherwise,  as  well  as  uninvested  cash.  I 
do  not  doubt  that  such  is  the  ordinary  and  natural  meaning 
of  the  words.  Unless,  therefore,  some  rule  can  be  found  which 
excludes  that  meaning  in  this  particular  context,  that  meaning 
must  be  attached  to  them. 

Now,  within  the  four  corners  of  the  Act  itself,  I  can  find 
nothing  to  suggest  that  the  meaning  of  the  words  should  be 
limited  to  actual  cash  waiting  for  investment.  On  the  other 
hand,  I  find  a  good  deal  in  the  statute  itself  which  suggests  that 
no  such  limitation  ought  to  be  imposed.  But  then  it  is  said  that 
these  words  had  previously  acquired  a  technical  meaning  which 
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H.  L.  (E.)  the  Legislature  must  be  assumed  to  have  had  in  view,  and  to 

1892  have  intended  to  attach  to  their  use  in  sect.  3.    It  cannot  be 

Hume  said  that  the  words,  according  to  their  ordinary  acceptation  in  a 

Lopes  C^ourt  of  Equity,  have  any  such  limited  technical  meaning  as 

,      -  cash  waiting  for  investment.    What  has  been  suggested  is,  that 

Lord  Watson.  "    ^  ^  oo  ' 

  there  are  similar  words  occurring  in  older  statutes  having  the 

same  subject-matter  as  the  present  Act,  namely,  the  investment 
of  trust  funds,  and  that  the  words  were  there  used  in  the  limited 
sense  contended  for  by  the  appellant. 

If  there  had  been  a  series  of  statutes  using  the  same  ex- 
pression, and  it  had  been  authoritatively  construed  by  a  series 
of  decisions,  that  would  have  raised  a  case  for  your  Lordships' 
consideration  very  different  from  that  which  is  now  presented  to 
us ;  because,  upon  an  examination  of  the  authorities,  the  argu- 
ment comes  to  this,  that  in  the  Yice-Chancellor's  Court,  upon 
statutes  containing  similar  expressions,  those  expressions  were 
construed  in  two  different  ways  by  two  different  judges — one 
giving  the  words  their  primary  and  natural  meaning,  the  other 
giving  the  words  the  restricted  meaning  which  I  have  explained. 
I  do  not  think  that  in  that  state  of  the  authorities  it  can  be 
reasonably  suggested  that  the  Legislature  had  in  view  any 
meaning  of  the  words  other  than  their  natural  and  popular 
meaning.  If  that  be  so,  cadit  qusestio.  It  is  admitted  that  so 
reading  the  statute  the  judgment  of  the  Court  below  is  right. 

I  therefore  move  your  Lordships  that  the  order  appealed 
from  be  affirmed,  and  I  would  suggest  to  your  Lordships  that  in 
regard  to  the  costs  you  should  pronounce  the  same  order  as 
that  which  has  been  made  in  both  Courts  below. 

Lord  Macnaghten  : — 

My  Lords,  I  am  of  the  same  opinion.  I  do  not  myself  feel  the 
difficulty  which  seems  to  have  pressed  upon  the  Court  of  Appeal 
with  regard  to  the  earlier  words  of  sect.  3  of  the  Act  of  1889. 
That  section  authorizes  "  a  trustee,  unless  expressly  forbidden 
by  the  instrument  (if  any)  creating  the  trust,  to  invest  any 
trust  funds  in  his  hands"  in  the  manner  there  specified.  I 
do  not  see  why  those  words  should  be  limited  to  cash  waiting 
investment.    They  appear  to  me  to  be  the  widest  words  pos- 
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sible,  and  to  include  all  funds  belonging  to  the  trust  and  under 
the  control  or  dominion  of  the  trustee.  I  read  the  words  in  the 
section  as  authorizing  a  trustee  to  invest  any  trust  funds  in  his 
hands,  whether  at  the  time  in  a  state  of  investment  or  not,  in  the 
securities  mentioned  in  the  Act. 

As  regards  the  costs,  I  agree  to  the  motion  which  has  been 
proposed. 

LoED  Morris  : — 

My  Lords,  I  concur  entirely  in  the  judgments  which  have  been 
delivered  by  the  noble  and  learned  Lords  who  have  preceded  me. 

Lord  Field  : — 

My  Lords,  I  am  also  of  opinion  that  this  judgment  should  be 
affirmed.  The  first  question  which  arises  upon  the  language  of 
the  Act  is  whether  or  not  trust  moneys  having  been  already 
invested  and  converted  into  a  Glovernment  stock,  they  are  "  trust 
funds  "  within  the  meaning  of  the  3rd  section.  Now,  I  think  it 
is  quite  possible,  and  even  probable,  that  the  words  used  there 
may  be  large  enough  to  include  what  we  have  to  deal  with,  but 
I  prefer  putting  my  judgment  upon  the  same  ground  as  that 
taken  by  the  Lords  Justices  in  the  Court  of  Appeal.  It  appears 
to  me  that  the  effect  of  sect.  6  is  plainly  that  the  powers  con- 
ferred by  the  previous  sections  of  the  Act  are  to  be  **  in  addition 
to  the  powers  conferred  by  the  instrument  creating  the  trust."  I 
therefore  think  that,  according  to  what  Lord  Justice  Fry  says  was 
suggested  by  Mr.  Farwell  in  his  argument,  the  first  thing  to  do 
is  to  read  into  the  instrument  creating  the  trust  the  various 
securities  contained  in  sect.  3.  If  that  is  done,  it  seems  to  me 
quite  clearly  to  follow  from  that,  that  these  securities  so  read 
in  are  subject  to  the  power  to  vary  contained  in  the  end  of 
the  3rd  section. 

Lord  Hannen  : — 

My  Lords,  I  entirely  concur  in  the  judgment  which  has  been 
delivered  by  the  noble  and  learned  Lords  who  first  spoke ;  but 
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H.  L.  (E.) 

1892 
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Lord  Haimen. 


my  noble  and  learned  friend  near  me  (Lord  Field)  has  said  that 
he  prefers  to  rest  his  judgment  upon  the  reasons  given  in  the 
Court  of  Appeal,  and  I  confess  that  I  also  have  that  inclination. 
The  interpretation  put  upon  the  clauses  in  the  Court  of  Appeal 
is  such  as  commends  itself  to  my  judgment,  and  I  think  that  the 
concluding  words  of  the  section  mean  any  such  investment  as 
has  been  referred  to,  at  whatever  time  made,  whether  made  by 
the  creator  of  the  trust  in  his  lifetime  or  made  afterwards  by  the 
trustees.  However,  in  either  point  of  view,  I  think  the  order  is 
right  and  should  be  affirmed. 


Order  appealed  from  affirmed ;  the  parties  to  this 
appeal  to  have  their  costs,  taxed  as  hetween  soli- 
citor and  client,  paid  out  of  the  trust  funds. 

Lords'  Journals  3rd  March  1892. 


Solicitors  for  'appellant :  Munns  &  Longden, 
Solicitors  for  respondents :  Arnold  &  Renry  White. 


[HOUSE  OF  LORDS.] 

H.  L.  (E.)  WILLIAM  HENEY  ROGEKS  and  MARIAj 

1892  HENRIETTA  RICHES,  trading  as  I  Appellants; 
Marclil.        ROGERS  &  SON.  I 

AND 

WILLIAM  WHITELEY  Respondent. 

Practice — Garnishee  Order — Attachment  of  Belt — Attachment  of  Part  of  Debt] 
— Balance  in  Hands  of  Garnishee — Order  xlv.,  rr.  1,  2. 

A  garnishee  order  nisi  whicli  attached  all  debts  owing  or  accruing  due 
from  the  garnishee  to  the  judgment  debtor  was  served  on  the  garnishee 
who  had  in  his  hands  as  banker  moneys  belonging  to  the  judgment  debtor 
exceeding  the  amount  of  the  judgment  debt.  The  judgment  debtor  having 
brought  an  action  against  the  garnishee  for  refusing  to  honour  cheques 
which  the  judgment  debtor  drew  on  the  balance  over  and  above  the 
amount  of  the  debt : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (23  Q.  B.  D.  236) 
that  an  order  made  in  these  terms  attached  the  whole  of  the  moneys, 
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that  the  garnishee  was  right  in  dishonouring  the  cheques,  and  that  no 
action  lay. 

Semlle,  that  the  operation  of  such  an  order  may  be  restricted  by  the 
Court  or  a  judge  to  such  an  amount  of  the  debts  owing  by  the  garnishee 
as  will  satisfy  the  judgment  debt. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (1). 

The  appellants  brought  an  action  against  the  respondent 
claiming  (inter  alia)  damages  for  injury  to  the  appellants'  credit 
and  reputation  by  reason  of  the  respondent  as  the  plaintiffs' 
banker  having  wrongfully  refused  to  honour  cheques  drawn  on 
him  by  the  plaintiffs.  At  the  trial  before  Pollock  B.  and  a 
special  jury  it  appeared  that  there  was  standing  to  the  credit  of 
the  appellants  at  the  respondent's  bank  on  a  current  account 
and  on  a  deposit  account  taken  together  a  balance  of  over  £6800. 
One  Elizabeth  Hollo  way  who  was  a  judgment  creditor  of  the 
appellants  for  £6000  obtained  a  garnishee  order  nisi  which 
ordered  that  "  all  debts  owing  or  accruing  due  "  from  the  respon- 
dent to  W.  H.  Eogers  be  attached  to  answer  the  sum  of  £6000. 
This  order  was  served  on  the  respondent  and  gave  him  notice 
to  attend  at  chambers  at  a  certain  time  on  an  application  by  the 
judgment  creditor  "  that  the  said  garnishee  pay  the  debt  due 
from  him  to  the  said  judgment  debtor  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment."  In  consequence  of 
this  order  the  respondent  refused  to  honour  cheques  drawn  by 
the  appellants  upon  the  balance  between  £6000  and  the  amount 
standing  to  the  appellants'  credit  at  the  respondent's  bank.  On 
this  part  of  the  case  Pollock  B.  ruled  that  the  defendant  was 
bound  by  the  garnishee  order.  The  jury  found  that,  as  between 
the  plaintiffs  and  defendant,  W.  H.  Eogers  and  Eogers  Son 
were  the  same  and  upon  the  case  generally  found  a  verdict 
for  the  defendant.  Pollock  B.  then  gave  judgment  for  the 
defendant.  An  application  to  set  aside  the  verdict  and  judg- 
ment and  for  a  new  trial  upon  the  ground  (inter  alia)  of 
misdirection  was  refused  by  the  Divisional  Court  (Mathew  and 
Grantham  JJ.)  and  that  decision  was  affirmed  by  the  Court  of 
Appeal  (Lord  Coleridge  C.J.,  Lindley  and  Lopes  L.JJ.  (1). 
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(1)  23  Q.  B.  D.  236. 
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H.  L.  (E.)      March  3,  4,  7.    E,  E.  Pollard  and  /.  R.  Paget  for  the  appel- 
1892       lants : — 

EoGEEs  The  question  is  what  is  the  effect  of  a  garnishee  order  nisi 
Whiteley.  which  attaches  "  all  debts  owing  or  accruing  due "  from  the 
garnishee  to  the  judgment  debtor.  The  order  was  in  accordance 
with  Order  xlv.  r.  1  and  the  forms  (Nos.  39  and  40)  given  in 
Sched.  K.,  but  it  cannot  have  been  intended  to  attach  more  than 
was  enough  to  satisfy  the  judgment  debt.  The  real  meaning  of 
the  order  is  that  the  garnishee  is  to  retain  enough  to  satisfy  the 
judgment  debt  and  no  more.  Otherwise  a  banking  account  for 
£50,000  might  be  attached  for  a  debt  of  £10  which  was  not  paid 
because  it  was  disputed,  and  the  garnishee  would  be  unable  to 
draw  any  cheques.  Such  a  construction  would  work  great  hard- 
ship and  injustice.  In  foreign  attachment  part  of  a  debt  may 
be  attached.  "  If  the  debt  be  larger  than  the  attaching  creditors' 
debt,  a  portion  of  such  debt  may  be  attached : "  Brandon  ^ 
Foreign  Attachment,  p.  24.  The  words  of  Order  xlv.  r.  1  and  of 
the  forms  39  and  40  in  Sched.  k.  are  the  same  as  those  used  in 
the  Common  Law  Procedure  Act  1854  s.  61,  and  upon  that 
statute  Parke  B.  was  of  opinion  that  a  portion  of  a  debt  might 
be  attached  :  Johnson  v.  Diamond  (1).  Com.  Dig.  "  Attachment'" 
(c)  says  "There  may  be  an  attachment  for  part  of  a  debt." 
Warburton  J.  said  "  that  by  the  custom  of  London  part  of  a 
debt  might  be  attached  "  (2).  Bohun's  Privilegia  Londini,  p.  197 
(ed.  1702)  makes  the  same  statement,  and  see  Bohhins  v.  Stan- 
dard (3). 

[They  also  referred  to  In  re  Smith,  Ex  parte  Brown  (4) ;  and 
Culverhouse  v.  Wickens  (5). 

Waddy  Q.C.  and  T.  Willes  Ghitty  for  the  respondent  were  not 
heard. 

LoKD  Halsbury  L.C.  i-— 

My  Lords,  I  am  not  going  to  offer  any  opinion  (the  question 
not  being  necessary  to  be  determined  here)  upon  the  question 

(1)  25  L.  T.  0.  S.  85,  86.  (3)  1  Sid.  327. 

(2)  Godbolt,  pp.  195,  196,  No.  282.  (4)  20  Q.  B.  D.  321. 

(5)  Law  Rep.  3  C.  P.  295. 
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whether  it  is  competent  to  a  judge  to  make  a  garnishee  order    H.  L.  (E.) 
attaching  only  a  part  of  a  debt.    That  is  a  very  fit  question  to 
be  discussed  in  the  Legislature  perhaps  and  to  be  argued  before  Eogees 
your  Lordships  if  such  a  question  shall  arise.    It  is  enough  for  Whiteley. 
me  to  say  in  reference  to  this  case  that  the  order  as  it  is  made,  Lord^lilbury, 
in  the  terms  in  which  it  is  made,  attaches  all  debts,  that  is  to 
say  all  money  which  Mr.  Whiteley  could  be  called  upon  to  pay 
away  although  more  than  the  amount  sufficient  to  satisfy  the 
particular  debt  in  question,  and  if  he  paid  it  away  he  would  do 
«o  at  his  own  risk,  which  of  course  he  would  not  be  bound  to  do. 
The  order  appears  to  me  to  have  been  in  such  terms  that  it 
would  have  been  a  disobedience  to  the  order  on  his  part  if  he 
had  paid  anything  after  it  had  been  served  upon  him.  That 
being  so  it  disposes  of  that  part  of  the  case  which  raised  the 
question  whether  he  was  bound  to  pay  while  that  order  was  in 
force.    I  think  he  was  not.    I  think  it  would  have  been  wrong 
to  pay.    Of  course  therefore  while  the  debts  were  under  that 
order  of  the  Court  it  would  be  impossible  to  say  that  he  could 
be  responsible  for  any  damage  claimed  as  being  caused  to  the 
plaintiff  in  this  case. 

I  move  your  Lordships  that  the  appeal  be  dismissed  with  costs, 

LoKD  Watson  : — 

My  Lords,  the  appellant  impeaches  a  direction  in  law  given 
by  the  Judge,  and  maintains  that  he  ought  to  have  a  new  trial. 
The  respondent  was  owing  the  appellant,  partly  on  deposit 
account  and  partly  on  account  current,  sums  amounting  in  all 
to  about  £6800  when  he  was  served  with  a  garnishee  order  at 
the  instance  of  a  judgment  creditor  of  the  appellant  whose  debt 
was  £6000.  The  appellant  maintained  at  the  trial  that  he  was 
entitled,  notwithstanding  the  order  attaching  the  debt  to  draw 
out  the  balance  of  £800.  The  attachment  was  in  the  form  sanc- 
tioned by  Order  xlv.  r.  1  of  "  all  debts  owing  or  accruing  due 
from  the  above  named  garnishee  to  the  above  named  judgment 
debtor,"  and  Baron  Pollock  ruled  that  so  long  as  the  attachment 
subsisted  the  respondent  was  under  no  legal  obligation  to  pay 
the  balance,  or  any  part  of  it,  upon  the  order  of  the  appellant. 
Many  nice  questions  may  arise  in  the  application  of  Order  xlv., 
A.  C.  1892.  3  K 
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H.  L.  (E.)  but  I  do  not  think  the  point  which  we  are  called  upon  to 

1892  decide  in  this  case  is  attended  with  the  least  difficulty.  The 

EoGEEs  effect  of  an  order  attaching  "  all  debts  "  owing  or  accruing  due 

Whiteley  the  judgment  debtor  is  to  make  the  garnishee  custodier 

X  7Zr  for  the  Court  of  the  whole  funds  attached ;  and  he  cannot,  ex- 
Lord  watson.  ^  '  ^  ' 

  cept  at  his  own  peril,  part  with  any  of  those  funds  without  the 

sanction  of  the  Court.  Whether  the  order  can  in  the  first 
instance  issue  in  other  terms  than  those  prescribed  by  the  rules 
it  is  not  necessary  for  the  purposes  of  this  case  to  decide  ;  but  I 
entertain  no  doubt  that  when  the  attachment  has  been  made  in 
these  terms  it  is  within  the  power  of  the  Court  to  restrict  its 
operation  to  such  an  amount  of  the  debts  owing  by  the  garnishee 
as  will  satisfy  the  judgment  debt ;  but  so  long  as  such  restriction 
is  not  made  and  the  attachment  is  unreleased  the  garnishee  is 
under  no  obligation  to  disregard  the  attachment  and  to  pay  the 
excess  to  his  creditor. 

At  the  bar  of  the  House  the  appellant  mainly  relied  in  argu- 
ment upon  the  terms  of  the  garnishee  order,  which  he  maintained 
did  not  lay  an  attachment  upon  the  whole  debts  owing  to  him  by 
the  respondent,  but  only  upon  such  part  thereof  as  was  sufficient 
to  meet  the  judgment  debt.  The  argument  is  so  plainly  unten- 
able, that  I  think  it  unnecessary  to  take  any  further  notice  of  it. 

I  concur  in  the  judgment  which  has  been  moved  by  the  Lord 
Chancellor. 

LoKD  Macnaghten  : — 

My  Lords,  I  entirely  agree  in  the  proposed  judgment. 

LOKD  MOEKIS  : — 

My  Lords,  I  entirely  concur  in  the  judgment  which  has  been 
announced  by  the  Lord  Chancellor,  and  in  the  opinion  of  my 
noble  and  learned  friend  opposite,  who  followed.  I  only  desire 
to  add  a  few  words  as  regards  the  dishonouring  of  the  cheques. 
Upon  the  proper  construction  of  the  garnishee  order,  which  has 
been  relied  upon  by  the  defendant  as  a  protection  to  him  for 
having  refused  to  pay  the  drafts  of  the  plaintiff,  it  has  been 
contended  very  forcibly  by  the  learned  counsel  for  the  appellant 
that  your  Lordships  should  give  what  he. suggests  would  be  only 
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a  reasonable  construction  to  the  order  in  consequence  of  the 
irreparable  mischief  which  might  arise  from  giving  it  what  would 
be  apparently  a  fair  construction  of  it  upon  the  words  as  they 
stand. 

He  suggests  that  your  Lordships  should  attach  to  the  words 
"  to  answer  "  a  meaning  which  would  include  "  to  the  amount  of 
the  judgment  recovered  by  the  judgment  creditor."  I  cannot 
concur  in  that  contention,  because  in  this  order  which  is  before 
your  Lordships  it  is  very  plain  upon  the  face  of  it  that  all  debts 
due  and  owing  by  the  above-named  garnishee  are  attached  to 
answer  the  judgment  creditor's  demand — that  is,  they  are  all 
captured  for  the  purpose  of  afterwards  answering  that  demand. 

I  cannot,  however,  rest  here  without  saying  that  in  my  judg- 
ment a  great  deal  of  the  argument  addressed  by  the  learned 
counsel  for  the  plaintiff  can  be  answered  if  your  Lordships  are  of 
opinion,  as  I  am  undoubtedly  of  opinion,  that  it  would  be  quite 
competent  for  the  judge  in  making  the  garnishee  order  (indeed, 
in  the  particular  state  of  facts  which  is  alleged,  he  ought  so  to 
make  the  order)  to  make  it  so  that  the  amount  of  the  debts 
attached  should  only  extend  to  an  amount  sufficient  to  answer 
the  judgment.  I  can  find  nothing  in  the  rules  of  Order  xlv. 
which  limits  the  power  and  discretion  of  the  learned  judge  to 
giving  an  authority  to  attach  all  debts,  and  does  not  enable  him 
to  limit  its  operation  to  the  amount  of  the  judgment  creditor's 
debt.  I  can  see  no  objection  to  that  course.  It  would  appear  to 
me  to  be  quite  open,  upon  the  order,  to  the  learned  judge  to  take 
that  course,  and  it  would  defeat  all  the  arguments  which,  in  my 
humble  judgment,  your  Lordships  cannot  shut  your  eyes  to,  such 
as  that  a  judgment  creditor  for  a  small  amount  of  debt,  say  £5 
or  £10,  might  get  a  garnishee  order  to  attach  £50,000  in  the 
bank  in  order  to  answer  that  small  debt  of  £5  or  £10.  My  Lords, 
in  this  particular  case  which  is  now  before  your  Lordships,  it 
does  not  carry  the  plaintiff's  case  any  further  to  call  upon  your 
Lordships  to  attach  to  the  words  to  answer "  a  meaning  ex- 
tending merely  to  the  amount  of  the  judgment  debt.  If  these 
words  or  words  to  that  effect  had  been  put  in  the  order,  they 
would  have  controlled  it.  However,  no  such  words  having  been 
put  into  the  order,  I  come  to  the  conclusion  that  the  order  is  an 

3         K  2 
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H.  L.  (E.)   order  extending  to  the  entire  amount  of  debts,  and  that  the  entire 
1892      amount  of  debts  is  attached  to  answer  the  demand  of  the  iuds:- 
Rogers     ment  creditor,  and  that  it  is  not  limited  merely  to  the  extent  of 

Whi^elet.        judgment  debt. 
"~         With  these  observations,  my  Lords,  I  entirely  concur  in  the 
proposed  judgment. 

LoKD  Field  : — 

My  Lords,  I  am  of  opinion  that  this  appeal  has  failed,  and 
upon  the  grounds  which  have  been  so  clearly  and  fully  stated  by 
my  noble'  and  learned  friends.  I  am  quite  satisfied,  in  this  case, 
that  the  construction  which  my  noble  and  learned  friends  have 
put  upon  the  order  is  the  correct  one.  I  do  not  think  that  the 
form  of  the  order  itself  has  in  the  present  case  been  productive 
of  any  injustice  whatever  to  the  appellant.  I  am  not  quite 
prepared  at  this  moment  to  say  whether  I  would  concur  with 
what  I  understand  to  be  the  view  of  my  noble  and  learned  friend 
who  has  just  addressed  your  Lordships,  namely,  that  it  would  be 
competent  to  a  Judge  at  Chambers,  upon  the  construction  of  this 
order,  to  make  the  limited  garnishee  order  which  he  suggests  ; 
but  I  think  it  may  well  be  a  fit  matter  for  the  distinguished 
persons  who  have  the  making  of  these  rules  to  consider  whether 
or  not  some  form  of  words  might  be  adopted  which  would  at  the 
same  time  meet  the  possible  injustices  that  might  arise  from  this 
order  and  the  fair  interests  of  judgment  creditors. 

As  to  the  appeal  now  before  your  Lordships,  I  have  no  hesita- 
tion in  saying  that  it  ought  to  be  dismissed. 

Lord  Hannen  : — 

My  Lords,  I  entirely  concur  in  the  proposed  judgment  for  the 
reasons  given  by  the  Lord  Chancellor  and  my  noble  and  learned 
friend  opposite  (Lord  Watson)  and  I  think  this  appeal  should 
be  dismissed. 

Order  ajppealed  from  affirmed,  and  ajopeal 
dismissed  with  costs. 

Lords  Journals  7th  March  1892. 

Solicitors  for  appellants :  Morley,  Shirreff  <Sc  Co. 
Solicitors  for  respondent :  Boche  &  Son. 


A.  0. 


AND  PKIVY  COUNCIL. 


125 


[HOUSE  OF  LORDS.] 

THE  OOKEaUM  GOLD  MINING  COM- 
PANY  OF  INDIA,  LIMITED  .... 

March  14. 

AND 

GEOEGE  KOPER  and  CHARLES  HENRY 
WALLROTH  

CHARLES  HENRY  WALLROTH  .    .    .     Appellant  ; 

AND 

GEORGE  ROPER  and  THE  OOREGUM] 
GOLD  MINING  COMPANY  OF  INDIA,  Respondents. 
LIMITED  * 

Comjpany — Issue  of  Shares  at  a  Discount — Begistered  Contract — Companies 
Act  1862  (25  &  26  Vict.  c.  89)  ss.  7,  8,  12,  25,  S8— Companies  Act  1867 
(30  &  31  Fief.  c.  131)  s.  25. 

A  company  limited  by  shares,  formed  and  registered  under  the  Act  of 
1862,  has  no  power  to  issue  shares  as  fully  paid  up,  for  a  money  consider- 
ation less  than  their  nominal  value. 

The  memorandum  of  association  of  a  company  registered  under  the  Act 
of  1862  stated  that  the  capital  of  the  company  was  £125,000  divided  into 
125,000  shares  of  £1  each,  and  that  the  shares  of  which  the  original  or 
increased  capital  might  consist  might  be  divided  into  different  classes  and 
issued  with  such  preference,  privilege,  or  guarantee  as  the  company  might 
direct.  The  company  being  in  want  of  money  and  the  original  shares 
being  at  a  great  discount,  the  directors  in  accordance  with  resolutions  duly 
passed  issued  preference  shares  of  £1  each  with  15s.  credited  as  paid, 
leaving  a  liability  of  only  5s.  per  share.  A  contract  to  this  effect  was 
registered  under  the  Companies  Act  1867  s.  25.  The  transaction  was 
bona  fide  and  for  the  benefit  of  the  company.  In  an  action  by  an  ordinary 
shareholder  to  test  the  validity  of  the  issue  : — 

Eeld,  affirming  the  decision  of  the  Court  of  Appeal,  that  reading  the 
Companies  Acts  of  1862  and  1867  together  the  issue  was  beyond  the 
powers  of  the  company,  and  that  the  preference  shares  so  far  as  the  same 
w^ere  held  by  original  allottees  were  held  subject  to  the  liability  of  the 
holder  to  pay  to  the  company  in  cash  the  full  amount  unpaid  on  the 
shares. 

Lord  Herschell  would  have  held  (had  the  point  been  insisted  on  at  the 
bar)  that  the  company  were  not  entitled  to  call  upon  the  preference  share- 
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H.  L.  (E.)         holders  for  any  further  payment  beyond  tliat  agreed  upon,  except  in  the 
jgg2  case  of  a  winding-up  and  then  only  so  far  as  necessary  for  the  discharge  of 

v^Y^  the  obligations  of  the  company  and  the  costs  of  the  winding-up. 

OOREGUM  j-j^ 

^^Coi^^Y^  IHESE  were  consolidated  appeals  from  an  order  of  the  Court 
OP  India    of  Appeal,  and  raised  the  same  question. 

The  following  statement  of  the  facts  (certain  formal  parts  ex- 
cepted) is  taken  from  the  judgment  of  Lord  Herschell: — 

The  Ooregum  G-old  Mining  Company,  Limited,  was  incorpo- 
rated in  October  1880  under  the  Joint  Stock  Companies  Acts 
1862  to  1880.  The  statement  contained  in  the  memorandum  of 
association  with  reference  to  the  capital  of  the  company  was  as 
follows : — "  The  capital  of  the  company  is  £125,000,  divided  into 
125,000  shares  of  £1  each,  and  the  shares  of  which  the  original 
or  increased  capital  may  consist  may  be  divided  into  different 
classes  and  issued  with  such  preference,  privilege,  guarantee,  or 
condition  as  the  company  may  direct "  (1).  Forty  thousand  of 
the  shares  were  allotted  to  the  vendors  to  the  company,  the  resi- 
due were  issued  to  the  public,  and  the  full  amount  paid  thereon. 
The  operations  of  the  company  were  not,  in  the  first  instance, 
successful,  and  a  winding-up  order  was  obtained.  An  application 
was  subsequently  made  to  the  Court  for  an  order  to  stay  the 
winding-up,  with  a  view  to  the  introduction  of  fresh  capital  and 
a  resumption  of  mining  operations,  and  an  order  was  made  ac- 
(1)  The  following  articles  of  asso-     tages,  or  subject  to  any  such  provisions 


elation  were  referred  to  in  argument : — 
Art.  8 :  The  company  may  from 
time  to  time,  whether  all  the  shares 
for  the  time  being  authorized  shall 
have  been  issued  or  not,  by  special 
resolution,  modify  the  conditions  con- 
tained in  its  memorandum  of  associa- 
tion, so  as  to  increase  its  capital  by 
the  issue  of  new  shares,  such  aggre- 
gate increase  to  be  of  such  amount, 
and  to  be  divided  into  shares  of  such 
respective  amounts  issued  either  wholly 
or  partially  with  or  without  any  such 
guarantee  or  right  of  preference, 
whether  in  respect  of  dividend  or  of 
repayment  of  capital,  or  both,  or  with 
or  without  any  such  other  special 
rights,  privileges,  priorities,  or  advan- 


or  conditions,  and  generally  on  such 
terms  as  the  company  by  special  re- 
solutions passed  and  confirmed  at  the 
respective  meetings,  authorizing  such 
increase,  may  direct,  or  if  and  so  far 
as  no  such  special  direction  is  given, 
as  the  board  may  think  expedient. 

Art.  30  :  The  directors  may  decline 
to  register  any  transfer  of  shares  made 
by  a  member  to  any  person  not  ap- 
proved by  them.  But  this  article 
shall  not  extend  to  shares  fully  paid 
up  or  issued  as  fully  paid  up. 

Art.  112  :  The  directors  may,  with 
the  sanction  of  the  company  in  gene- 
ral meeting,  declare  a  dividend  to  be 
paid  to  the  members  in  proportion  to 
their  shares. 
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cordingly.    In  pursuance  of  this  policy  an  extraordinary  general    H.  L.  (E.) 
meeting  of  the  company  was  summoned  in  1885,  at  which  it  was  1892 
resolved  that  the  capital  should  be  increased  by  the  issue  of  ooregum 
120,000  preference  shares  of  £1  each,  to  be  credited  in  the  ^^(^^.^pl™^ 
capital  and  books  of  the  company  as  having  the  sum  of  15s.  per    of  India 
share  paid  thereon,  such  preference  shares  carrying  the  right  to  Eoper. 
a  non-cumulative  preference  dividend  up  to  10  per  cent,  on  the  wallroth 
nominal  amount  of  such  preference  capital  out  of  the  profits  of  jj^p^jj 

the  undertaking  each  year,  and  to  equal  participation  (share  per   

share)  with  the  ordinary  shares  in  such  further  profits  as  should 
remain  for  distribution  each  year  after  the  payment  of  the  above 
10  per  cent,  preference  dividend.  The  special  resolution  so 
passed  was  duly  confirmed.  At  this  time  the  market  value  of 
the  ordinary  shares  was  only  2s.  6d.  per  share. 

Upwards  of  100,000  of  these  preference  shares  were  allotted, 
with  15s.  credited  as  paid  thereon.  Prior  to  the  actual  allotment 
an  agreement  was  entered  into  between  the  company,  of  the  one 
part,  and  an  agent  or  trustee  for  the  several  persons  whose  names 
were  entered  in  the  schedule  thereto,  of  the  other  part,  whereby, 
after  reciting  the  agreement  to  issue  the  shares  at  a  discount  of 
15s.  per  share,  and  that  Is.  had  been  paid  on  allotment,  it  was 
agreed  that  the  shares  to  be  allotted  should  be  held  as  shares  on 
which  16s.  per  share  had  been  paid,  and  should  be  subject  and 
liable  to  further  payment  of  4s.  per  share,  and  no  more,  and  the 
company  thereby  undertook  to  cause  the  agreement  to  be  regis- 
tered at  the  Joint  Stock  Eegistration  Office,  pursuant  to  the 
Companies  Act  1867,  before  the  issue  of  the  shares.  The  agree- 
ment was  duly  filed  accordingly.  The  capital  raised  by  means 
of  the  issue  of  the  preference  shares  sufficed  to  discharge  the 
obligations  of  the  company,  to  extricate  it  from  its  difficulties, 
and  to  give  it  a  new  start.  Gold  to  a  considerable  amount  was 
shortly  afterwards  raised  from  the  mines,  and  the  company  has 
since  been  prosperous,  the  market  value  of  the  ordinary  shares 
having  risen  to  about  40s. 

In  February  1889  the  Eespondent,  George  Eoper,  purchased 
on  the  Stock  Exchange  and  paid  for  ten  fully  paid-up  ordinary 
shares  in  the  company.  On  the  15th  of  July  following  on  be- 
half of  himself  and  the  other  ordinary  shareholders  Eoper 
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H.  L.  (E.)    brought  this  action  against  the  company  and  Wallroth  (as  an 
1892       original  allottee  of  the  preference  shares  and  as  representing  the 
OoEEGUM    other  original  allottees)  to  have  it  declared  that  the  issue  by  the 
^CoMPANY^^  company  of  the  120,000  preferred  shares,  at  a  discount  of  15^. 
OF  India  ,  pgj.  g^are,  was  ultra  vires,  and  to  have  the  register  rectified 
EoPEE.     accordingly  and  other  consequent  relief  granted.    The  statement 
Walleoth  of  claim  contained  the  allegation  that  the  company  had  in  1889 
EoPEE.     issued  debentures  to  the  amount  of  £20,000,  which  were  charged 
  on  all  the  property  of  the  company,  and  which  were  then  out- 
standing.   It  further  alleged  as  follows : — "  The  defendant  com- 
pany had  no  power  to  issue  the  said  preferred  shares  at  a  dis- 
count, and  the  entry  of  the  preferred  shares  in  the  register 
book  as  fully  paid-up  should  be  rectified.    The  said  preferred 
shares  are  now  quoted  on  the  Stock  Exchange  at  a  premium,, 
and  if  the  said  entry  is  rectified  the  ordinary  shares  will  benefit 
thereby,  and  the  15s.  unpaid  on  the  preferred  shares  will  b& 
available  for  paying  off  the  said  debentures  as  and  when  they 
fall  due." 

North  J.  upon  the  authority  of  In  re  Almada  and  Tirito  Com- 
pany (1)  without  argument  made  an  order  declaring  that  the 
issue  of  the  preferred  shares  of  £1  each  at  a  discount  of  15s.  per 
share  was  beyond  the  powers  of  the  company,  and  that  the  said 
shares  so  far  as  the  same  were  held  by  Wallroth  or  by  original 
allottees  represented  by  him  were  held  subject  to  the  liability  of 
the  holders  to  pay  to  the  company  in  cash  so  much  of  the  £1  per 
share  as  had  not  been  paid  on  the  same ;  and  ordering  that  the 
company  do  rectify  the  register  in  accordance  with  the  above 
declaration.  This  order  was  affirmed  by  the  Court  of  Appeal 
without  argument.  Against  these  orders  appeals  were  brought 
by  the  company  and  by  Wallroth. 

1891.  July  28,  30.  Sir  Horace  Baveij  Q.C.  (Grosvenor  Wood& 
with  him)  for  the  company  and 

Bighy  Q.C.  (Bramwell  Davis  with  him)  for  Wallroth : — 

These  consolidated  appeals  raise  the  same  question,  viz. 
whether  a  limited  company  registered  under  the  Companies 

(1)  38  Ch.  D.  415. 
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Acts  of  1862  and  1867  can  issue  shares  as  fully  paid  up  upon  H.  L.  (E.) 
which  a  less  sum  than  the  nominal  value  has  been  paid ;  in  1892 
other  words  whether  the  decision  in  the  Court  of  Appeal  in  Ooregum 
In  re  Almada  and  Tirito  Company  (1)  was  right.  There  is  no 
question  in  the  present  case  as  to  the  bona  fides  of  the  trans- 
action, and  the  issue  was  sanctioned  both  by  the  memorandum 
of  association  and  the  articles.  Art.  8  specially  provided  for  such 
an  issue.  The  only  dispute  is  as  to  the  issue  being  prohibited 
by  the  Companies  Acts.  This  company  was  in  difficulties : 
money  was  wanted ;  unless  a  large  sum  could  be  raised  the 
undertaking  must  fail  and  the  company  be  wound  up.  No 
other  means  of  raising  money  were  available  except  the  issue  of 
shares  at  a  discount  so  as  to  place  the  new  holders  on  the  same 
footing  as  the  old.  A  commercial  company  may  do  in  the  fur- 
therance of  its  legitimate  objects  anything  which  is  not  pro- 
hibited, and  there  is  no  intrinsic  impropriety  in  such  a  transac- 
tion as  the  present,  either  under  the  general  law  of  partnership 
or  under  the  Companies  Acts.  Sect.  7  of  the  Act  of  1862  con- 
templates the  liability  of  the  members  being  limited  either  to 
the  amount  unpaid  on  the  shares  or  to  such  amount  as  the 
members  may  undertake  by  the  memorandum  of  association  to 
contribute  to  the  assets  in  the  event  of  a  winding-up.  Sect, 
provides  that  the  memorandum  of  association  shall  contain  (inter 
alia)  "  the  amount  of  capital  with  which  the  company  proposes  to 
be  registered  divided  into  shares  of  a  certain  fixed  amount." 
"  The  capital "  there  means  the  nominal,  not  the  real,  capital. 
And  so  in  the  memorandum  of  association  "  The  capital  of  the 
company  is  £125,000,  divided  into  125,000  shares  of  £1  each," 
means  the  nominal  capital  not  the  real  capital.  What  is  meant 
is  that  £125,000  is  the  limit :  not  that  there  must  be  £125,000  : 
for  the  whole  may  never  be  paid  up.  In  many  cases,  probably 
in  most,  a  company  does  not  issue  the  whole  of  its  capital. 
Sect.  12  empowers  the  company  to  raise  new  shares,  and  it  may 
be  that  in  such  a  company  as  this  new  shares  may  be  issued  at  a 
discount  though  the  original  shares  could  not  be  so  issued. 
Sect.  25  of  the  Act  of  1862  seems  distinctly  to  recognise  that 
the  liability  need  not  of  necessity  extend  to  the  whole  amount 

(1)  38  Ch.  D.  415. 
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H.  L.  (E.)   actually  unpaid,  for  it  requires  to  be  entered  on  the  register 
1892       among  other  particulars  "  the  amount  paid  or  agreed  to  he  con- 
OoEEGUM    sidered  as  paid  on  the  shares  of  each  member."    So  far  there  is 
Gold  Mining  certainly  no  prohibition  on  the  issue  of  shares  at  a  discount. 

But  it  is  said  there  is  an  implied  prohibition  in  sect.  38  which 
enacts  that  no  contribution  shall  be  required  from  any  member 
exceeding  the  amount,  if  any,  unpaid  on  the  shares.    That  fixes 
the  maximum  liability.    What  is  there  to  imply  that  it  shall 
also  be  the  minimum?    Moreover  it  has  frequently  been  held 
that  shares  may  be  allotted  as  fully  paid  up  in  respect  of  property 
or  goods  acquired  by  the  company.    And  sect.  25  of  the  Act  of 
1867  says  in  effect  that  "  no  contract  by  which  shares  shall  be 
considered  as  duly  paid  up  when  they  are  not  in  fact  paid  up 
shall  be  valid  unless  it  be  registered ;  and  that  when  there  is  no 
such  registered  contract  the  shares  are  to  be  payable  in  cash." 
This  was  the  view  of  Lord  Blackburn  in  BurJcinshaw  v.  Nicolls  (1). 
The  decision  in  that  case  and  the  reasoning  of  Lord  Cairns  and 
of  the  other  Lords  are  inconsistent  with  the  view  that  the  Acts 
prohibit  such  a  transaction  as  the  present.    So  is  the  decision  in 
Waterliouse  v.  Jamieson  (2).   Shares  at  a  discount  may  be  allotted 
as  fully  paid  up  in  payment  of  land,  goods  or  the  loan  of  money 
from  a  bank.    And  why  not  to  a  new  shareholder  ?    The  prin- 
ciple is  the  same.    The  same  thing  might  have  been  done  in 
another  form  by  issuing  5s.  shares  fully  paid  with  a  right  to  a 
larger  dividend.    The  bargain  is  not  nudum  pactum  :  it  is  not 
like  the  case  of  a  debtor  for  £20  satisfying  his  debt  by  paying 
£15.    There  is  no  antecedent  liability  to  pay  anything  more 
than  the  5s.    Nor  does  the  memorandum  of  association  create 
an  inextinguishable  liability  to  pay  20s.    For  if  so  how  could 
a  company  be  estopped  (as  it  may  be  in  certain  cases)  from 
denying  that  the  shares  are  fully  paid  up  ? 

With  regard  to  the  issue  of  new  shares  at  a  discount  the 
Legislature  would  seem  to  have  authorized  it  by  sects.  56  and  60 
of  the  Companies  Clauses  Consolidation  Act  1845  (8  &  9  Vict, 
c.  16).  Then  came  the  Companies  Clauses  Act  1863  (26  &  27 
Vict.  c.  118)  which  by  sect.  21  empowered  the  issue  of  new 
shares,  "but  so  that  not  less  than  the  full  nominal  amount  of  any 
(1)  3  App.  Cas.  1004,  1015.  (2)  Law  Rep.  2  H.  L.,  Sc.  29. 
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share  or  portion  of  stock  be  payable  or  paid  in  respect  thereof."  H-  L.  (E.) 

Those  prohibitory  words  were  repealed  by  sect.  5  of  the  Com-  1892 

panics  Clauses  Act  1869  (32  &  33  Vict.  c.  48).    And  there  is  no  ooregum 
difference  between  the  language  of  the  Companies  Clauses  Act  ^^'^jf^^^^^^ 

1863  and  the  language  of  Table  A,  Arts.  26,  27  in  the  Schedule  op  India 

to  the  Act  of  1862,  with  reference  to  the  issue  of  new  shares.  Roper. 

[The  following  cases  were  also  referred  to :  Spar  go's  Case  (1) ;  wallroth 
Anderson's  Case  (2) ;  In  re  Gold  Company  (3)  ;  In  re  PlasJcynaston  ^q^^ 

Tube  Company  (4) ;  In  re  Ince  Hall  Boiling  Mills  Company  (5)  ;   

In  re  Addlestone  Linoleum  Company  (6).] 

GozenS'Hardy  Q.C.  and  Mulligan  for  Koper : — 

The  liability  of  a  shareholder  in  these  companies  is  unlimited 
except  so  far  as  it  is  limited  by  statute.  And  in  this  case  there  is 
nothing  in  the  memorandum  of  association  nor  in  the  articles 
limiting  the  liability.  The  memorandum  fixed  the  capital  of 
the  company  at  £125,000,  divided  into  125,000  shares  of  £1 
each.  That  was  in  accordance  with  sect.  8  of  the  Act  of  1862. 
It  would  entirely  frustrate  the  meaning  of  the  memorandum  and 
of  that  section  if  the  company  could  by  resolution  alter  the 
amount  to  be  paid  on  each  share.  The  limit  to  the  liability  is 
fixed  by  the  memorandum  at  £1 :  a  resolution  of  the  company 
is  not  part  of  the  memorandum  and  cannot  vary  its  effect.  Sect.  7 
of  the  Act  of  1862  says  that  the  liability  may  be  limited  by  the 
memorandum :  that  means  that  it  cannot  be  limited  in  any  other 
way,  and  the  Act  must  be  strictly  followed :  see  the  observations 
of,  Lord  Selborne  in  Bent's  Case  (7)  and  FothergilVs  Case  (8). 
Sects.  8  and  38  of  the  Act  of  1*862  must  be  read  together  and 
mean  that  every  shareholder  shall  pay  or  become  liable  for  the 
full  nominal  value  of  the  shares  he  holds.  "The  amount,  if 
any,  unpaid  "  refers  to  the  fixed  amount  of  the  shares  into  which 
the  capital  is  divided  by  the  memorandum.  It  is  no  answer  to 
say  that  sect.  25  of  the  Act  of  1867  permits  shares  to  be  issued 
at  a  discount  in  payment  of  land  or  goods,  provided  the  contract 

(1)  Law  Rep.  8  CL.  407.  .   (5)  23  Ch.  D.  545,  n. 

(2)  7  Ch.  D.  75.  (6)  37  Ch.  D.  191. 

(3)  11  Ch.  D.  701.  (7)  Law  Rep.  8  Ch.  768,  775. 

(4)  23  Ch.  D.  543.  (8)  Law  Rep.  8  Ch.  270. 
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is  registered.  The  policy  of  the  Acts  is  that  shares  must  be  paid 
for  in  meal  or  in  malt,  either  in  cash  or  in  something  equivalent  in 
value  to  the  company.  In  the  present  case  the  preference  share- 
holders have  given  no  equivalent  in  value  for  the  unpaid  15s. 
They  have  obtained  £1  shares  by  payment  of  or  by  incurring  the 
liability  to  pay  5s.  only.  Such  transactions  may  be  (as  in  the 
present  case)  perfectly  bona  fide,  but  they  are  obviously  open  to 
great  abuse  and  the  Legislature  must  not  be  taken  to  have  sanc- 
tioned them  except  upon  the  clearest  language.  The  conditions 
under  which  a  company  may  reduce  its  capital  are  carefully  pre- 
scribed by  ss.  9-20  of  the  Act  of  1867  and  are  not  consistent 
with  the  principle  contended  for  by  the  appellants.  The  amount 
of  capital  was  intended  by  the  I^egislature  to  be  definite,  not  in- 
definite as  it  would  be  if  the  directors  had  the  power  of  issuing 
shares  at  a  discount.  The  appellants'  argument  runs  counter  to 
the  principle  of  Trevor  v.  Whitivorth  (1)  where  this  House  held 
that  a  company  cannot  purchase  its  own  shares. 

[They  also  referred  to  In  re  Dronfield  Silkstone  Coal  Com* 
jpany  (2) ;  Ex  jparte  Sandys  (3) ;  A7idress'  Case  (4) ;  Klench  v.  East 
India  Company  for  Exploration  and  Mining,  Limited  (5).] 


Sir  Horace  Davey  Q.C.  in  reply : — 

If  the  respondents'  argument  be  right  it  must  be  ultra  vires 
to  issue  shares  at  a  premium :  e.g.  £1  shares  at  25s.,  10s.  paid, 
leaving  15s.  unpaid.  Yet  this  is  common  practice.  The  argu- 
ment that  money  required  for  machinery  and  plant  may  be 
obtained  by  shares  issued  at  a  discount,  but  that  the  working 
capital  of  the  company  may  not  be  so  obtained  is  unreasonable 
and  contrary  to  the  practice  and  business  habits  of  mankind. 
Excluding  fraud  or  misrepresentation  there  is  no  objection  to 
such  a  bargain  as  the  present.  Fresh  capital  was  absolutely 
necessary.  It  could  not  be  obtained  on  better  terms :  it  saved 
the  company  and  turned  impending  ruin  into  success.  Is  not 
that  a  good  consideration  ?    Is  it  not  "  meal  or  malt "  ?  The 


(1)  12  App.  Gas.  409. 

(2)  17  Ch.  D.  76. 
(3^  42  Ch.  D.  98. 


(4)  8  Ch.  D.  126. 

C5)  16  Scotch  Sess.  Cas.  4th  Series, 
271. 
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value  of  the  shares  to  the  company  was  what  could  be  got  for 
them  in  the  market. 

[He  also  referred  to  BamwelVs  Case  (1) ;  and  PelVs  Case  (2).] 

The  House  took  time  for  consideration. 

1892.  March  14.    Lokd  Halsbury  L.C.  : — 

My  Lords,  the  question  in  this  case  has  been  more  or  less  in 
debate  since  1883,  when  Chitty  J.  decided  that  a  company 
limited  by  shares  was  not  prohibited  by  law  from  issuing  its 
shares  at  a  discount.  That  decision  was  overruled,  though  in  a 
different  case,  by  the  Court  of  Appeal  in  1888,  and  it  has  now 
come  to  your  Lordships  for  final  determination. 

My  Lords,  the  whole  structure  of  a  limited  company  owes  its 
existence  to  the  Act  of  Parliament,  and  it  is  to  the  Act  of  Par- 
liament one  must  refer  to  see  what  are  its  powers,  and  within 
what  limits  it  is  free  to  act.  Now,  confining  myself  for  the 
moment  to  the  Act  of  1862,  it  makes  one  of  the  conditions  of  the 
limitation  of  liability  that  the  memorandum  of  association  shall 
contain  the  amount  of  capital  with  which  the  company  proposes 
to  be  registered,  divided  into  shares  of  a  certain  fixed  amount.  It 
seems  to  me  that  the  system  thus  created  by  which  the  share- 
holder's liability  is  to  be  limited  by  the  amount  unpaid  upon  his 
shares,  renders  it  impossible  for  the  company  to  depart  from  that 
requirement,  and  by  any  expedient  to  arrange  with  their  share- 
holders that  they  shall  not  be  liable  for  the  amount  unpaid  on 
the  shares,  although  the  amount  of  those  shares  has  been,  in 
accordance  with  the  Act  of  Parliament,  fixed  at  a  certain  sum  of 
money.  It  is  manifest  that  if  the  company  could  do  so  the 
provision  in  question  would  operate  nothing. 

I  observe  in  the  argument  it  has  been  sought  to  draw  a  dis- 
tinction between  the  nominal  capital  and  the  capital  which  is 
assumed  to  be  the  real  capital.  I  can  find  no  authority  for  such 
a  distinction.  The  capital  is  fixed  and  certain,  and  every 
creditor  of  the  company  is  entitled  to  look  to  that  capital  as 
his  security. 

It  may  be  that  such  limitations  on  the  power  of  a  company  to 
(1)  29  W.  R.  882.  (2)  Law  Eep.  5  Ch.  11. 
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H.  L.  (E.)   maDage  its  own  affairs  may  occasionally  be  inconvenient,  and 
1892      prevent  its  obtaining  money  for  the  purposes  of  its  trading  on 

OoEEGUM    terms  so  favourable  as  it  could  do  if  it  were  more  free  to  act. 
^CoM^S^  But,  speaking  for  myself,  I  recognise  the  wisdom  of  enforcing  on 
OP  India    ^  company  the  disclosure  of  what  its  real  capital  is,  and  not  per- 
EoPER.     mitting  a  statement  of  its  affairs  to  be  such  as  may  mislead  and 

Walleoth  deceive  those  who  are  either  about  to  become  its  shareholders  or 
EoPER      about  to  give  it  credit. 

LordH^bury  ^  think,  with  Fry  L.J.  in  the  Almada  and  Tirito  Company's 
Case  (1),  that  the  question  which  your  Lordships  have  to  solve  is 
one  which  may  be  answered  by  reference  to  an  inquiry :  What 
is  the  nature  of  an  agreement  to  take  a  share  in  a  limited  com- 
pany ?  and  that  that  question  may  be  answered  by  saying,  that 
it  is  an  agreement  to  become  liable  to  pay  to  the  company  the 
amount  for  which  the  share  has  been  created.  That  agreement 
is  one  which  the  company  itself  has  no  authority  to  alter  or 
qualify,  and  I  am  therefore  of  opinion  that,  treating  the  question 
as  unaffected  by  the  Act  of  1867,  the  company  were  prohibited 
by  law,  upon  the  principle  laid  down  in  AsJibury  Company  v. 
Biche  (2),  from  doing  that  which  is  compendiously  described  as 
issuing  shares  at  a  discount. 

The  question  remains  whether  sect.  25  of  the  Act  of  1867  has 
made  any  difference  in  the  matter  now  under  discussion.  That 
section  prescribes  that  every  share  in  any  company  shall  be 
deemed  and  taken  to  have  been  issued  and  to  be  held  siibject  to 
the  ^payment  of  the  whole  amount  thereof  in  cash,  unless  the  same 
shall  have  been  otherwise  determined  by  contract  duly  made  in 
writing,  and  filed  with  the  Kegistrar  of  Joint  Stock  Companies  at 
or  before  the  issue  of  such  shares.  Two  things  are  manifest  in 
this  provision.  The  share  is  to  be  held  subject  to  payment,  and 
the  payment  is  to  be  in  cash.  The  amount  is  to  be  paid  and  the 
whole  amount  to  be  paid  in  cash,  and  to  me  it  appears,  looking  at 
the  latter  part  of  the  section,  whereby  a  contract  made  and  filed 
may  qualify  and  cut  down  the  form  of  payment,  and  that  it  may 
be  in  goods  or  in  value  received  in  some  form,  instead  of  in  cash, 
it  must  nevertheless  be  payment.  I  regret  that  the  words  in  cash 
have  received  a  judicial  exposition  which  allows  payment  other- 
(1)  38  Ch.  D.  415.  (2)  Law  Eep.  7  H.  L.  653. 
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wise  than  in  cash,  and  I  hold  myself  free,  if  the  question  should   H.  L.  (E.) 
ever  come  before  your  Lordships,  to  consider  the  propriety  of  1892 
that  decision.    But  for  my  present  purpose  it  is  enough  to  say  ooregtjm 
that  there  is  nothing  in  the  section  which  justifies  the  notion  ^^o^^p^JJ^^ 
that  that  which  the  statute  required  to  be  paid  in  cash,  subject    of  India 
to  qualification  of  a  mode  of  payment,  should  not  be  paid  at  all.  Eopee. 

The  provisions  of  sect.  25  were  probably  to  put  a  stop  to  such  walleoth 
transactions  as  had  become  the  subiect  of  iudicial  animadver-     ^  ^• 

sion  in  Fellatios  Case  (1) ;  Elkingtons  Case  (2) ;  also  FothergilVs   

Case  (3) ;  and  Bent's  Case  (4).  Lordi^ury, 

My  Lords,  I  should  have  been  prepared  to  take  this  view  if  the 
matter  were  not  covered  by  authority.  But  it  seems  to  me  that, 
although  not  directly  in  point,  the  principle  laid  down  by  your 
Lordships'  House  in  Trevor  v.  Whitworth  (5)  would  render  it 
extremely  difficult  to  so  read  the  sections  to  which  I  have 
referred  as  to  justify  the  appellants'  contention. 

Under  these  circumstances,  it  seems  to  me  impossible  to  arrive 
at  any  other  conclusion  than  that  this  appeal  must  be  dismissed 
with  costs.  Accordingly,  I  move  your  Lordships  that  the  order 
appealed  from  be  affirmed  and  the  appeal  dismissed  with  costs. 


Lord  Watson: — 

My  Lords,  can  a  company  limited  by  shares,  formed  and  regis- 
tered under  the  Act  of  1862,  issue  its  shares  as  fully  paid  up,  for 
a  money  consideration  less  than  their  nominal  value  ?  That 
was  the  only  question  argued  in  these  appeals.  It  has  been 
answered  in  the  negative  by  both  Courts  below,  without  hearing- 
argument,  upon  the  authority  of  the  Almada  and  Tirito  Company's 
Case  (6),  decided  by  the  Court  of  Appeal  in  1888.  The  limitation 
of  such  a  company's  liability  is  the  creature  of  statute,  and  the 
question  lies  within  a  narrow  compass,  depending  on  the  con- 
struction of  one  or  two  clauses  in  the  Companies  Acts  of  1862 
and  1867. 

The  Act  of  1862  (sect.  8  (5))  requires  that,  in  the  case  of 
a  company  limited  by  shares,  the  memorandum  of  association 

(1)  Law  Kep.  2  Ch.  527.  (4)  Law  Eep.  8  Cli.  768. 

(2)  Law  Eep.  2  Ch.  511.  (5)  12  App.  Cas.  409. 

(3)  Law  Eep.  8  Ch.  270.  (6)  38  Ch.  D.  415. 


136 


HOUSE  OF  LOEDS 


[1892] 


OP  India 

V. 

EOPEE. 

Wallroth 

V. 

KOPEE. 
Lord  WatsoE. 


H.  L.  (E.)  shall  contain  the  amount  of  the  capital  with  which  it  proposes  to 
be  registered,  divided  into  shares  of  a  certain  fixed  amount. 
OoEEGUM  The  statutory  limitation  which  it  imposes  upon  the  liability 
C?MPANY^^  of  individual  shareholders  is  contained  in  the  enactment  (sect.  38 
(4)),  that  "  no  contribution  shall  be  required  from  any  member 
exceeding  the  amount,  if  any,  unpaid  on  the  shares  in  respect 
of  which  he  is  liable  as  a  present  or  past  member."  In  my 
opinion,  these  enactments  read  together  indicate  the  intention 
of  the  Legislature  that  every  member  who  takes  shares  from  the 
company  in  return  for  cash  shall  either  pay  or  become  liable  to 
contribute  their  full  nominal  value.  The  "  amount,  if  any, 
unpaid,"  obviously  refers  to  the  "  fixed  amount "  of  the  shares 
into  which  the  capital  is  divided,  as  set  forth  in  the  memorandum, 
and  not  to  any  lesser  amount  which  may  be  agreed  upon  between 
the  company  and  its  shareholders  ;  and  the  statutory  liability  of 
each  shareholder  is  for  the  difference  between  the  amount  fixed 
by  the  memorandum  and  the  sum  which  has  actually  been  paid 
upon  his  shares.  Consequently,  if  shares  are  issued  against 
money,  it  appears  to  me  that  any  payment  to  the  company  less 
than  the  nominal  amount  of  the  share  must,  by  force  of  the 
statute,  and  notwithstanding  any  agreement  to  the  contrary,  be 
treated  as  a  payment  to  account,  the  member  remaining  liable  to 
contribute  the  balance,  when  duly  called  for. 

A  company  is  free  to  contract  with  an  applicant  for  its  shares ; 
and  when  he  pays  in  cash  the  nominal  amount  of  the  shares 
allotted  to  him,  the  company  may  at  once  return  the  money 
in  satisfaction  of  its  legal  indebtedness  for  goods  supplied  or 
services  rendered  by  him.  That  circuitous  process  is  not 
essential.  It  has  been  decided  that,  under  the  Act  of  1862, 
shares  may  be  lawfully  issued  as  fully  paid  up,  for  considerations 
which  the  company  has  agreed  to  accept  as  representing  in 
money's  worth  the  nominal  value  of  the  shares.  I  do  not  think  any 
other  decision  could  have  been  given  in  the  case  of  a  genuine 
transaction  of  that  nature  where  the  consideration  was  the 
substantial  equivalent  of  full  payment  of  the  shares  in  cash. 
The  possible  objection  to  such  an  arrangement  is  that  the 
company  may  over-estimate  the  value  of  the  consideration,  and, 
therefore,  receive  less  than  nominal  value  for  its  shares.  The 
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Court  would  doubtless  refuse  effect  to  a  colourable  transaction,    H.  L.  (E.) 
entered  into  for  the  purpose  or  with  the  obvious  result  of  1892 
enabling  the  company  to  issue  its  shares  at  a  discount ;  but  it  ooregum 
has  been  ruled  that,  so  long  as  the  company  honestly  regards 
the  consideration  given  as  fairly  representing  the  nominal  value 
of  the  shares  in  cash,  its  estimate  ought  not  to  be  critically 
examined.  That  state  of  the  law  is  certainly  calculated  to  induce 
companies  who  are  in  want  of  money,  and  whose  shares  are 
unsaleable  except  at  a  discount,  to  pay  extravagant  prices  for 
goods  or  work  to  persons  who  are  willing  to  take  payment  in 
shares.    The  rule  is  capable  of  being  abused,  and  I  have  little 
doubt  that  it  has  been  liberally  construed  in  practice. 

The  Companies  Act  of  1867  contains  one  clause  only  which 
can  affect  the  present  question.  Sect.  25  enacts  that  "every 
share  in  any  company  shall  be  deemed  and  taken  to  have  been 
issued  and  to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash,  unless  the  same  shall  have  been  other- 
wise determined  by  a  contract  duly  made  in  writing,  and  filed 
with  the  Kegistrar  of  Joint  Stock  Companies  at  or  before  the  issue 
of  such  shares." 

It  was  argued  that  sect.  25  recognises  power  in  the  company  to 
accept  a  partial  payment  as  a  cash  payment  in  full,  provided 
there  be  a  contract  to  that  effect  duly  executed  and  filed  with 
the  registrar.  I  am  unable  so  to  construe  the  clause.  I  do  not 
think  its  object  was  to  give  companies  new  powers  in  relation 
to  the  issue  of  their  shares,  but  to  regulate  the  statutory  powers 
already  possessed  by  them  in  regard  to  the  acceptance  of  other 
than  cash  payments  as  part  of  their  capital.  The  expression 
"  unless  the  same  shall  have  been  otherwise  determined  "  does 
not,  in  my  opinion,  imply  that  part  payment  may  be  accepted  as 
payment  in  full.  It  refers  to  contracts  so  far  as  then  lawful,  by 
which  a  company  might  agree  to  accept  considerations  other  than 
cash.  In  all  such  cases,  the  clause  provides  that  the  contract,  if 
not  duly  filed  with  the  registrar,  shall  be  of  no  effect,  and  that 
the  shareholder  shall  remain  liable  for  the  value  of  his  shares  in 
money.  The  obvious  purpose  of  the  enactment  is  to  enable 
persons  dealing  with  the  company  to  judge  for  themselves  what 
may  be  the  value  of  the  consideration  given  as  representing  capital. 

A.  C.  1892.  3  L 
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H.  L.  (E.)      It  is  admitted  that  the  appellants  acted  in  good  faith,  and 
1892      that  the  arrangement  made  with  them  would,  even  if  carried  out 
OoREGUM    to  the  letter,  have  been  of  solid  advantage  to  the  company. 
^  CoMPANY^^  But  they  accepted  shares  of  the  nominal  value  of  20s.  as  fully 
OF  India    -poi^  up,  in  the  knowledge  that  only  5s.  per  share  had  been  paid ; 
KoPER.     and  they  cannot,  therefore,  benefit  by  the  principle  recognised 
Walleoth  hy  this  House  in  Waterhouse  v.  Jamieson  (1)  and  Burkinshaw  v. 

eJpkh.  Nieollsi'i). 
Lordwitson      "^^       Urged  at  the  bar  that  the  appellants  could  have  secured 

  by  other  means  all  the  advantages  which  were  stipulated  in  their 

contract  with  the  company;  that,  instead  of  20s.  shares,  the 
company  could  have  issued  5s.  shares  fully  paid,  bearing  a 
preferential  dividend  of  40  per  cent.,  and  participating  in  the 
remaining  profits  equally  with  its  ordinary  20s.  shares ;  or  that 
the  appellants  might  themselves  have  bought  the  goods  pur- 
chased with  their  contributions,  and  received  in  exchange  20s. 
shares  fully  paid  up.  I  see  no  reason  to  doubt  that  the  first  of 
these  courses  might  have  been  successfully  adopted ;  but  I  am 
not  certain  that  the  second  would  have  been  a  legitimate  pro- 
ceeding, seeing  that  it  might  have  involved  acceptance  by  the 
company  of  goods  in  lieu  of  cash,  at  an  estimated  price  of  no  less 
than  four  times  their  actual  cost.  It  is  needless,  however,  to 
consider  what  the  parties  might  have  done,  if  that  which  they 
did  is  not  of  legal  effect. 

In  my  opinion,  therefore,  the  register  of  the  company  is 
erroneous,  in  so  far  as  it  bears  that  these  additional  shares  have 
been  fully  paid  up  ;  and  the  order  appealed  from,  which  merely 
provides  for  its  correction  in  that  respect,  ought  to  be  affirmed. 

I  have  had  an  opportunity  of  considering  the  suggestions  to 
be  made  by  my  noble  and  learned  friend  Lord  Herschell.  I 
agree  with  him  that  the  original  shareholders  had  undoubted 
power  to  resolve  that  no  call  should  be  made  upon  the  new 
shares  except  in  liquidation,  and  then  only  for  the  purpose  of 
paying  debts  and  expenses  of  liquidation,  because  that  power  is 
expressly  conferred  upon  limited  companies  by  sect.  5  of  the 
Companies  Act  1879  (42  &  43  Vict.  c.  76).  That  the  original 
shareholders  could  be  held,  in  the  present  case,  to  have  resolved 
(1)  Law  Rep.  2  H.  L.,  Sc.  29.  (2)  3  App.  Gas.  1001 
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to  that  effect,  is  by  no  means  so  clear  a  proposition  ;  because  it  H.  L.  (E.) 

appears  to  me  to  raise  the  question  whether  a  single  resolution,  1892 

that  no  money  shall  be  paid  in  any  event,  is  severable  into  two  ookegum 

distinct  resolutions,  one  to  the  effect  that  there  shall  be  no  ^^^^  Mining 

'  Company 

payment,  and  the  other  to  the  effect  that  there  shall  be  payment  of  ^^^dia 

on  the  occurrence  of  a  certain  event.    Seeing  that  the  question  Kopet;. 

has  not  been  argued  either  in  the  Courts  below  or  in  this  House,  wallroth 

I  abstain  from  expressing  any  opinion  upon  it,  Kopj  r 

I  therefore  concur  in  the  judgment  which  has  been  moved  by  — 
the  Lord  Chancellor. 


LoBD  Herschell  : — 

My  Lords,  this  ease  raises  the  important  question  whether  a 
company  incorporated  with  limited  liability  can  issue  its  shares 
at  a  discount. 

[His  Lordship  then  stated  the  facts  given  above.] 

The  question  whether  there  was  power  to  issue  the  shares*^ 
depends  mainly  upon  the  construction  of  the  8th  and  38th 
sections  of  the  Companies  Act  1862,  though  the  25th  section  of 
the  Companies  Act  1867  has  also  a  material  bearing  upon  it. 
By  the  8th  section  of  the  Act  of  1862  it  is  enacted  that  in  the 
case  of  a  company  limited  by  shares  the  memorandum  of 
association  shall  contain  "  the  amount  of  capital  with  which  the 
company  proposes  to  be  registered  divided  into  shares  of  a 
certain  fixed  amount."    The  38th  section  of  the  same  statute 
provides  that  in  the  event  of  a  company  formed  under  the  Act 
being  wound  up,  every  present  and  past  member  should  be- 
liable  to  contribute  to  the  assets  of  the  company  to  an  amount 
sufficient  for  payment  of  the  debts  and  liabilities  of  the  com- 
pany, and  the  costs  of  the  winding-up,  and  for  the  payment  of 
such  sums  as  may  be  required  for  the  adjustment  of  the  rights 
of  the  contributories  amongst  themselves,  with  (amongst  others) 
this  qualification,  that  in  the  case  of  a  company  limited  by  shares, 
no  contribution  should  be  required  from  any  member  exceeding 
the  amount,  if  any,  unpaid  on  the  shares  in  respect  of  which  he 
is  liable  as  a  present  or  past  member. 

It  is  contended  that  these  two  enactments  taken  together 
preclude  a  company  from  issuing  shares  as  fully  paid  up  in 

3        L  2 
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H.  L.  (E.)  respect  of  the  payment  of  a  sum  less  than  the  nominal  amount 
1892  of  the  share — that  is  to  say,  that  a  person  taking  a  share  on 
OoEEGuji  those  terms,  if  he  remains  a  shareholder,  is  liable  to  pay  the 
^  ComSy^^  ^^^^^^^^^  between  the  amount  he  has  already  paid  and  the 
nominal  value  of  the  share.  If  it  had  been  determined  that 
under  the  Companies  Act  a  shareholder  was  in  all  cases  liable 
to  pay  the  whole  of  the  nominal  value  of  a  share  in  cash,  I  should 
have  had  less  difficulty  in  adhering  to  the  judgment  of  the  Court 
below.  But  the  contrary  has  been  determined.  And  not  only 
may  a  share  be  allotted  as  fully  paid  up  in  respect  of  property, 
goods,  or  services  received  by  the  company,  but  the  Courts  will 
not  inquire  into  the  adequacy  of  the  consideration,  and  certainly 
have  not  required  it  to  be  proved  that  the  consideration  given 
was  equivalent  in  cash  value  to  the  nominal  amount  of  the  share. 
The  transactions  which  have  taken  place  on  this  view  of  the  law 
have  been  so  numerous,  and  have  extended  over  so  long  a  period 
of  years,  that  I  doubt  if  it  would  have  been  possible  for  your 
Lordships  to  adopt  a  different  view  now,  even  if  the  legislature 
had  not  intervened.  But  I  think  that  the  legislature  has 
distinctly  recognised  and  given  its  sanction  to  these  decisions. 

The  25th  section  of  the  Companies  Act  1867  provides  that 
every  share  in  any  company  shall  be  deemed  and  taken  to  have 
been  issued  and  to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash,  unless  the  same  shall  have  been  other- 
wise determined  by  contract  duly  made  in  writing,  and  filed 
with  the  Eegistrar  of  Joint  Stock  Companies  at  or  before  the 
issue  of  such  shares.  I  quite  agree  that  this  enactment  does  not 
purport  to  render  valid  an  issue  of  shares  in  respect  of  something 
other  than  full  cash  payment,  in  case  it  would  have  been  invalid 
under  the  Act  of  1862.  But  it  seems  to  me  distinctly  to  recog- 
nise the  validity  of  such  a  transaction,  imposing  only  the  con- 
dition that  the  contract  determining  that  payment  is  not  to  be 
made  in  cash  shall  be  in  writing  and  duly  filed.  The  object  of 
this  is  obvious.  It  is  to  enable  any  creditor,  by  reference  to  the 
documents  at  the  office  of  the  Eegistrar  of  Joint  Stock  Com- 
panies, to  ascertain  how  much  of  the  liability  on  the  shares  which 
does  not  remain  undischarged  has  been  discharged  by  cash  pay- 
ment, and  how  much  in  some  other  way.    A  creditor  has  not  the 
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right  to  assume  that  so  much  of  the  amount  of  the  share  as  is  no  H.  L.  (E.) 
longer  liable  to  be  called  up  has  found  its  way  in  the  shape  of  1892 

cash  into  the  hands  of  the  company.    But  he  has  placed  at  his  ooukgum 
disposal  the  means  of  full  information  on  the  subject.                ^  Compaxy^'^ 

Having  regard  to  the  considerations  to  which  I  have  called  i^mx 
attention,  and  notably  to  the  provisions  of  the  Act  of  1867,  I  do  Ropee. 

not  feel  so  much  impressed  as  some  of  your  Lordships  by  the  wallroth 
mischiefs  which  it  is  contended  would  result  from  the  decision  rJ^pj-r 

that  shares  mierht  be  issued  as  fully  paid  up  in  consideration  of   

^  ^  J    r         ^  r  Lord  Herschell. 

a  payment  less  in  amount  than  their  nominal  cash  value,  and  I  — 
can  conceive  many  cases  in  which  such  a  course  would  be  advan- 
tageous both  to  shareholders  and  creditors.  But  the  matter 
must,  after  all,  be  determined  by  an  examination  of  the  language 
of  the  Act  of  1862,  bearing  in  mind,  of  course,  the  decisions 
upon  it,  and  the  subsequent  legislation,  which,  as  I  think,  sanc- 
tioned and  acted  on  those  decisions. 

I  cannot  myself  place  any  great  weight  on  the  requirement  of 
sect.  8,  that  the  amount  of  capital  with  which  the  company  pro- 
poses to  be  registered  is  to  be  divided  into  shares  "  of  a  certain 
fixed  amount."  The  provision  was,  of  course,  necessary  in  intro- 
ducing a  scheme  of  limited  liability.  But  it  does  not,  of  itself, 
determine  anything  as  to  the  extent  of  liability.  Had  it  stood 
alone,  the  shareholders  would  have  been  liable,  on  general  prin- 
ciples, to  the  extent  necessary  to  discharge  all  the  obligations  of 
the  industrial  partnership.  The  limitation  of  liability  arises 
from  the  provision  of  sect.  38,  that  in  case  the  company  is  wound 
up, an  individual  shall  only  be  liable  "to  the  amount,  if  any, 
unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  present 
or  past  member."  This  must  be  regarded  as  by  implication 
enacting  that  he  shall  be  liable  to  that  extent.  What,  then,  is 
the  meaning  of  the  "  amount  unpaid  "  on  the  shares  ?  If  it  had 
been  the  law  that  taking  shares  in  a  limited  liability  company 
necessarily  involved  the  payment  in  cash  of  the  nominal  amount 
of  the  share,  the  answer  would  have  been  free  from  difficulty. 
The  words  "the  amount  unpaid"  would  have  been  taken  in 
their  ordinary  sense  as  meaning  so  much  as  has  not  been  paid  in 
cash.  But  it  is  impossible  now  to  adopt  that  interpretation  as 
applicable  to  every  case. 
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H.  L.  (E.)  The  Acts  of  1862  and  1867  must  be  read  together.    And  the 
1892  latter  statute  prescribes  that  a  share  shall  be  deemed  to  be  held 
Oo^GUM  subject  to  the  payment  of  the  whole  amount  thereof  in  cash, 
^  CoM^iS^^  unless  "  the  same  shall  have  been  otherwise  determined  "  by  a 
OP  India  filed  contract.    What  is  "  the  same  "  ?    Clearly,  as  it  appears  to 
BopER.  me,  that  the  share  is  held  subject  to  the  payment  of  the  whole 
Walleoth  ^.mount  in  cash.    When,  then,  it  has  been  lawfully  "  otherwise 
KopEE  determined,"  it  appears  to  me  impossible  that  the  words  "  the 
  amount  unpaid  "  can  have  their  ordinary  meaning.    They  must. 

Lord  Herschell.         ,  ,       .  _  .  .  ,  i  . 

  at  least,  be  interpreted  as  meaning  "unpaid,  or  not  otherwise 

satisfied,  in  accordance  with  the  provisions  of  a  filed  contract." 
And  once  this  conclusion  is  arrived  at,  I  do  not  think  there 
would  be  any  insuperable  difficulty  in  including  within  them  the 
case  where,  in  consideration  of  a  certain  payment,  the  liability 
had  been  by  a  filed  contract  entirely  discharged. 

At  the  same  time,  I  am  quite  sensible  of  the  force  of  the  argu- 
ment that  in  the  25th  section  of  the  Act  of  1867  the  emphatic 
words  are  payment  "  in  cash^^  implying  that  there  must  be  pay- 
ment in  some  form,  even  though  it  is  not  to  be  made  in  cash* 
And  whilst  goods  or  services  given  or  taken  in  lieu  of  payment 
in  cash  may  be  regarded  as  in  a  sense  payment,  it  is  difficult  to 
say  that  payment  of  a  portion  of  a  sum  is  payment  of  the  whole. 
Although,  therefore,  my  mind  has  not  been  free  from  doubt,  I 
am  not  prepared  to  differ  from  the  Court  below,  and  from  those 
of  your  Lordships  who  entertain  that  view,  in  thinking  that  a 
company  cannot  issue  its  shares  at  a  discount  so  as  to  exonerate 
those  taking  the  shares  from  the  liability,  in  case  the  company 
be  wound  up,  to  pay  the  amount  not  already  paid  on  the  shares. 

But  the  question  before  your  Lordships  does  not  arise  in  the 
case  of  a  winding-up.  The  interest  of  the  creditors  is  not  in 
issue.  The  action  is  brought  by  a  shareholder  avowedly  for  the 
purpose  of  benefiting  the  holders  of  the  ordinary  shares  at  the 
expense  of  these  who  are  possessed  of  the  preference  shares,  which 
were  taken  on  the  express  condition  that  their  holders  should 
not  be  required  to  pay  more  than  5s.  per  share.  To  accede 
simpliciter  to  the  prayer  of  the  plaintiff  would,  as  it  seems  to  me, 
be  to  sanction  a  violation  by  the  company  of  a  solemn  agreement 
entered  into  between  them  and  those  who  took  the  shares.  I 
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should  have  thought  it  was  wrong  to  do  this,  except  in  so  far  as    H.  L.  (E.) 
the  contract  provides  for  that  which  has  been  otherwise  provided  1892 
for  by  the  legislature.    In  so  far  as  the  obligations  arising  under  ookegum 
the  contract  do  not  involve  a  contravention  of  any  enactment  of  ^  comS?^ 
the  legislature,  I  see  no  reason  why  they  should  not  be  given    of  India 
effect  to.    The  point  was  not  argued  at  the  bar  in  the  present  Kopeb. 
case,  but  I  will  give  my  reasons  for  the  opinion  I  have  expressed.  Walleoth 
Except  when  the  legislature  has  expressly  or  by  implication  for-  bopeb 
bidden  any  act  to  be  done  by  a  company,  their  rights  must  be 
governed  by  the  ordinary  principles  of  law,  and  they  are  free  to 
make,  as  between  them  and  their  shareholders,  such  contracts  as 
they  please.    They  may  enter  into  any  undertaking  with  those 
who  are  invited  to  become  shareholders  as  to  the  terms  on  which 
the  shares  shall  be  taken,  and  as  to  the  rights  of  the  respective 
shareholders  inter  se.    What  they  cannot  do  is  to  exclude  the 
liability,  in  case  the  company  is  wound  up,  to  contribute  to  the 
extent  unpaid  on  the  shares  for  the  benefit  of  the  creditors.  But 
what  is  to  prevent  the  company  agreeing  that,  except  in  so  far  as 
the  legislature  has  imposed  the  liability,  they  will  not  enforce 
any  ?    Supposing  the  agreement  had  been  in  terms  that  the 
company  would  not  enforce  the  payment  of  more  than  5s.  per 
share,  except  in  the  case  of  a  winding-up,  and  then  only  to 
satisfy  the  claims  of  creditors  and  the  costs  of  the  winding-up, 
would  there  have  been  anything  illegal  in  such  an  agreement  ? 
I  fail  to  see  anything  in  the  Companies  Acts  which  would  render 
such  an  agreement  invalid.    And  taking  the  contract  between 
the  company  and  the  shareholders,  and  the  enactment  together, 
is  noc  this,  in  effect,  what  has  been  done?    I  am,  of  course, 
assuming  that  to  issue  shares  on  such  terms  would  be  within  the 
memorandum  of  association.    There  can  be  no  doubt  of  that  in 
the  present  case.    It  is  provided  that  the  original  or  increased 
capital  may  be  issued  with  *'  such  preference,  privilege,  guarantee, 
or  condition  '*  as  the  company  may  direct. 

Whilst,  then,  I  think  it  ought  to  be  declared  that  the  agree- 
ment between  the  company  and  those  to  whom  the  preference 
shares  were  allotted  was  ineffectual  to  absolve  them  from  the 
liability  prescribed  by  the  38th  section  of  the  Act  of  1862,  I 
should  have  thought,  had  the  point  been  insisted  upon,  that  it 
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)    ought  also  to  be  declared  that  the  company  are  not  entitled  to 
call  upon  such  shareholders  for  any  further  payment  beyond 
that  agreed  upon,  except  in  the  case  of  a  winding-up,  and  then 
^  only  so  far  as  necessary  for  the  discharge  of  the  obligations  of 
the  company  and  the  costs  of  the  winding-up. 

Lord  Macnaghten  : — 

My  Lords,  your  Lordships  are  called  upon  to  determine 
whether  it  is  or  is  not  competent  for  a  company  limited  by 
shares  to  issue  shares  at  a  discount  so  as  to  relieve  persons  taking 
shares  so  issued  from  liability  to  pay  up  their  amount  in  full. 
It  was  suggested  that  different  considerations  might  apply  to 
shares  in  the  capital  with  which  a  company  is  originally  regis- 
tered and  shares  in  additional  capital  created  afterwards.  But 
it  seems  to  me  to  be  perfectly  clear  that,  for  the  present  purpose, 
no  distinction  can  be  drawn  between  one  portion  of  the  capital 
of  a  company  limited  by  shares  and  another. 

The  question  turns  upon  the  construction  of  the  Companies 
Act  1862.  The  provisions  of  the  Act  are,  I  think,  plain  enough 
if  one  bears  in  mind  the  condition  of  things  which  existed  before 
the  principle  of  limited  liability  was  introduced  in  1855.  Before 
that  time  there  was  no  way  known  to  the  law  by  which  persons 
trading  in  partnership  could  restrict  their  liability.  They  were 
liable  to  the  uttermost  farthing.  At  last  the  legislature  in- 
tervened and  authorized  persons  who  proposed  to  trade  in  part- 
nership to  form  themselves  into  a  registered  company  with  a 
declared  capital  and  shares  of  a  fixed  amount,  and  then  limited 
the  liability  of  the  partners  as  members  of  the  company  to  the 
amount  unpaid  upon  their  shares. 

But  all  this  legislation  proceeds  on  the  footing  of  recognising 
and  maintaining  the  liability  of  the  individual  members  to  the 
company  until  the  prescribed  limit  is  reached.  The  memoran- 
dum of  association  of  a  company  limited  by  shares  must  contain 
"  the  amount  of  capital  with  which  the  company  proposes  to  be 
registered  divided  into  shares  of  a  certain  fixed  amount."  It 
must  also  contain  "  a  declaration  that  the  liability  of  the  members 
is  limited."  Neither  the  liability  nor  the  limitation  is  defined 
in  the  memorandum  itself.    And  so  the  declaration  carries  you 
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back  to  the  earlier  part  of  the  section,  where  you  are  told  what    H.  L.  (E.) 
is  meant  by  "  a  company  limited  by  shares."    It  is  a  company  1892 
"  formed  on  the  principle  of  having  the  liability  of  its  members  ooregum 
limited  to  the  amount  unpaid  upon  their  shares."    That  must 
mean  that  the  liability  of  a  member  continues  so  long  as  any- 
thing remains  unpaid  upon  his  shares.    Nothing  but  payment, 
and  payment  in  full,  can  put  an  end  to  the  liability. 

Plainer  still  and  more  explicit  is  the  section  headed  "  Liability 
of  members."  It  begins  by  declaring  that,  in  the  event  of  a 
company  formed  under  the  Act  being  wound  up,  the  measure  of 
the  liability  of  every  present  and  past  member  is  the  amount 
required  to  satisfy  all  claims  of  creditors,  to  pay  all  the  expenses 
of  liquidation,  and  to  adjust  the  claims  of  members  inter  se. 
Then  come  certain  qualifications  to  which  that  liability  is  sub- 
ject. One  is,  that  in  the  case  of  a  company  limited  by  shares 
no  contribution  shall  be  required  from  any  member  exceeding 
the  amount,  if  any,  unpaid  on  the  shares  in  respect  of  which  he 
is  liable  as  a  present  or  past  member. 

To  sum  the  matter  up,  I  cannot,  I  think,  do  better  than  adopt 
the  language  Mr.  Buckley  has  used  in  speaking  of  the  Limited 
Liability  Acts.  "  The  dominant  and  cardinal  principle  of  these 
Acts,"  he  says,  "  is  that  the  investor  shall  purchase  immunity 
from  liability  beyond  a  certain  limit,  on  the  terms  that  there 
shall  be  and  remain  a  liability  up  to  that  limit."  Whether  this 
liability  is  one  of  "  the  conditions  of  the  memorandum,"  within 
the  meaning  of  that  expression  in  the  Act  of  1862,  as  Lord  Sel- 
bojrne  %eems  to  have  thought  (Denfs  Case  (1) ),  or  a  condition 
attached  by  the  Act  to  a  company  limited  by  shares  and  of  the 
essence  of  such  a  company,  though  it  may  not  be  found  contained 
within  the  four  corners  of  the  memorandum,  is  a  matter  of  little 
or  no  importance.  In  either  view  of  the  case  it  is  plain  that  the 
condition  is  one  which  cannot  be  dispensed  with  by  anything  in 
the  articles  of  association,  or  by  any  resolution  of  the  company, 
or  by  any  contract  between  the  company  and  outsiders  who  have 
been  invited  to  become  members  of  the  company  and  who  do 
come  in  on  the  faith  of  such  a  contract. 

If  this  conclusion  be  correct,  there  is,  I  think,  an  end  of  the 
(1)  Law  Rep.  8  Ch.  768. 
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H.  L.  (E.)   question,  and  the  arguments  urged  on  behalf  of  the  appellants 

1892      may  be  disposed  of  very  briefly. 
OoKEGUM       I  may  notice,  in  the  first  place,  that  reference  was  made  in  the 
^ Si^'?'''^  course  of  the  argument  to  sect.  25  of  the  Act  of  1862,  which 
OP  India    specifies,  among  the  particulars  to  be  entered  on  the  company's 
Kopek.     register  of  members,  the  amount paid,  or  agreed  to  be  considered 
Wallroth  as  paid,"  on  the  shares  of  each  member.    It  was  suggested  that 
this  expression  shews  that  the  statute  does  not  require  actual 
payment.    Nor  does  it,  except  in  the  case  of  a  company  limited 
by  shares.    The  section,  it  will  be  observed,  is  speaking  not  only 
of  such  companies,  but  of  all  companies  under  the  Act  which 
have  a  capital  divided  into  shares. 

The  next  argument  that  was  put  forward  strikes  me  as  rather 
far-fetched.  It  was  said  that  companies  under  the  Companies 
Clauses  Acts  are  authorized  to  issue  new  shares  at  a  discount. 
It  was  pointed  out  that  the  language  of  Table  A,  in  reference 
to  the  issue  of  shares  in  additional  capital,  is  precisely  the  same 
as  the  language  of  the  Companies  Clauses  Act  1863,  now  that 
it  has  been  amended  by  the  Eailway  Companies  Act  1867,  and  the 
Companies  Clauses  Act  1869,  so  as  to  make  the  issue  of  shares 
at  a  discount  permissible.  Why,  it  was  asked,  should  there  be 
any  difference  in  this  respect  between  the  two  classes  of  com- 
panies ?  Why  should  that  be  taken  to  be  prohibited  in  the  one 
which  is  allowed  in  the  other  ?  Well,  there  is  this  difference  to 
start  with.  A  company  limited  by  shares  selects  its  objects  and 
fixes  the  amount  of  its  capital  to  suit  itself;  complying  with  the 
provisions  of  the  Companies  Acts  it  is  under  no  outside  control 
in  these  matters.  The  Companies  Clauses  Acts  are  applicable 
to  companies  formed  for  the  purpose  of  carrying  out  under- 
takings of  a  public  nature.  After  Parliament  is  satisfied  that 
the  proposed  undertaking  will  be  of  public  benefit,  and  that  the 
proposed  capital  is  adequate  and  not  excessive,  a  special  Act  is 
obtained.  Then  if  the  company  comes  for  powers  to  raise  further 
capital,  it  is  open  to  the  legislature,  if  it  thinks  fit,  when 
sanctioning  an  Act  for  the  purpose,  to  incorporate  with  the 
special  Act  the  Companies  Clauses  Act  1863,  and  at  the  same 
time  to  modify  its  provisions  as  occasion  may  require.  Because 
a  special  permission  granted  on  consideration  of  the  particular 
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circumstances  of  the  case  is  free  from  objection,  it  does  not  follow 
that  a  general  licence  might  not  be  open  to  grave  abuse.  There 
is  this  difference  too  :  A  company  limited  by  shares  may  borrow  ooregum 
as  much  money  as  it  can  get.  A  company  under  the  Companies 
Clauses  Acts  has  only  limited  powers  of  borrowing.  So  there 
is  the  more  reason  that  a  company  of  the  latter  class  having 
still  some  credit,  though  its  borrowing  powers  be  exhausted, 
should  be  allowed  in  a  proper  case  to  make  use  of  its  unissued 
capital.  But,  after  all,  the  real  answer  to  any  argument  or  appeal 
founded  on  the  Companies  Clauses  Acts  is  this:  Whatever 
those  Acts  may  prohibit  or  permit.  Table  A  must  be  taken  in 
connection  with  the  Companies  Act  1862,  and  cannot  be  read 
so  as  to  contravene  its  provisions. 

Much  reliance  was  placed  on  the  25th  section  of  the  Act  of 
1867.  It  was  said  that  what  that  section  has  in  view  is  one  of 
two  things,  either  liability  to  pay  in  cash  the  whole  amount  of 
the  shares,  or  else  a  contract  in  writing  duly  registered  at  or 
before  the  issue  of  the  shares.  It  was  argued  that  if  there  be  a 
contract  duly  registered  the  section  does  not  impose  any  liability 
to  pay  in  full.  That  is  quite  true,  and  for  this  reason :  the 
section  applies  not  only  to  companies  limited  by  shares,  but  to 
all  companies  under  the  Act  of  1862  having  a  capital  divided 
into  shares.  In  the  case  of  a  contract  duly  registered  the  section 
does  not  require  payment  where  payment  is  not  required  by  the 
Act  of  1862.  On  the  other  hand,  it  does  not  dispense  with  pay- 
ment in  full  where  the  liability  to  pay  in  full  is  a  condition  im- 
posed by  the  Act  of  1862,  as  it  is  in  the  case  of  a  company 
limited  by  shares. 

BurMnshaw  v.  Nicolls  (1)  was  pressed  into  the  argument. 
But  all  that  case  decides  is,  that  the  company's  certificate  to  the 
effect  that  shares  are  fully  paid  is,  as  against  the  company, 
conclusive  evidence  of  payment  in  the  hands  of  a  purchaser  for 
value  without  notice. 

Lastly,  it  was  said  that  if  it  be  the  case  that,  in  companies  limited 
by  shares,  members  are  liable  to  pay  up  in  full  the  amount,  if  any, 
unpaid  upon  their  shares,  still  the  liability  is  one  that  may  be 
easily  evaded.    And  it  was  pointed  out  that,  in  the  present  case, 
(1)  3  App.  Cas.  1004. 
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H.  L.  (E.)   if  only  a  different  method  had  been  adopted,  a  result  practically 
1892      the  same  might  have  been  attained,  and  then  the  transaction 
OoEEGUM    would  have  been  unimpeachable.     Whether  that  is  a  good 
Gold  Mining  reason  for  permitting  the  requirements  of  an  Act  of  Parliament 
to  be  contravened  may,  perhaps,  be  doubted. 

But  I  desire  to  protest  against  some  of  the  propositions  which 
were  advanced  in  connection  with  this  part  of  the  argument.  It 
was  said  that  if  a  company  limited  by  shares  owes  its  bankers 
£1000,  and  its  shares  are  at  50  per  cent,  discount,  fully  paid 
shares  of  £2000  nominal  value  may  be  given  in  discharge  of  the 
debt.  It  was  said  that  a  company  limited  by  shares  may  issue 
fully  paid  shares  at  their  market  price  at  the  time,  however  much 
they  may  have  become  depreciated,  in  exchange  for  goods  having 
a  recognised  market  value.  Speaking  for  myself,  I  am  not 
prepared  to  assent  to  either  of  those  propositions  without  further 
argument.  I  am  inclined  to  agree  with  the  view  expressed  by 
Cotton,  L.  J.,  though  it  is  not  necessary  to  decide  the  point.  It 
seems  to  me  that  all  that  has  been  determined  so  far  is  that  the 
Court  will  decline  to  rip  up  a  transaction  not  impeached  as  dis- 
honest, and  not  proved  to  be  such,  merely  because  the  company 
may  have  paid  an  extravagant  price  for  their  property. 

In  the  present  case,  I  regret  that  I  am  compelled  to  say  that 
in  my  opinion  the  transaction  cannot  stand.  The  course  which 
the  directors  took  probably  saved  the  company.  All  parties 
concerned  acted  in  a  perfectly  open  and  honest  manner.  But  it 
seems  to  me  that  the  requirements  of  the  Companies  Act  1862 
have  been  contravened,  and,  therefore,  I  think  that  the  appeal 
must  be  dismissed. 


Lord  Morris  : — 

My  Lords,  the  Act  of  1862  enabled  a  company  to  be  formed 
on  the  principle  of  having  the  liability  of  its  members  limited  to 
the  amount  unpaid  on  their  shares ;  it  did  not  impose  a  liability 
— on  the  contrary,  it  limited  liability  to  the  extent  of  the  amount 
of  the  share ;  but  there  is  no  power  given  that  I  can  see  to 
further  limit  liability  by  not  paying  that  amount.  Has  that 
position  been  varied  by  sect.  25  of  the  Act  of  1867,  which 
provides,  "  Every  share  in  any  company  shall  be  deemed  and 
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taken  to  have  been  issued  and  to  be  held  subject  to  the  payment   H.  L.  (E.) 
of  the  whole  amount  thereof  in  cash,  unless  the  same  shall  have  1892 
been  otherwise  determined  by  a  contract  duly  made  in  writing,  ooregum 
and  filed  with  the  Kegistrar  of  Joint  Stock  Companies  at  or 
before  the  issue  of  such  shares  "  ?    That  section  appears  to  me 
plainly  to  refer  to  and  deal  only  with  the  mode  of  payment — 
prima  facie,  the  payment  of  the  whole  amount  is  to  be  in  cash, 
but  with  a  power  given  of  contracting  for  something  other  than 
cash  to  be  taken  in  payment,  but  payment  in  meal  or  malt  is 
clearly  contemplated — the  amount  of  the  shares  must  be  paid. 
A  company  can  only  do  what  it  is  authorized  to  do,  and  not  that 
which  it  is  only  not  prohibited  from  doing.    I  can  find  no  autho- 
thority  to  issue  a  pound  share  but  that  only  5s.  is  to  be  paid  of 
the  pound. 

For  these  reasons  I  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  Chancellor. 
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LoKD  Halsbuky  L.C.  : — 

My  Lords,  before  putting  the  question,  I  only  desire  to  add 
that  I  have  designedly  avoided  alluding  to  the  point  which  has 
been  mentioned  by  my  noble  and  learned  friend  Lord  Herschell, 
inasmuch  as  it  was  neither  insisted  upon  nor  argued  at  the  bar. 

Order  appealed  from  affirmed  and  appeal  dismissed 
with  costs.  ' 

Lords'  Journals  14th  March  1892. 

Solicitors  for  the  company  :  Snell,  Son  &  Greenip, 
Solicitors  for  Wallroth :  Freshfields  &  Williams. 
Solicitors  for  Koper  :  Batten,  Proffitt,  c&  Scott. 


150 


HOUSE  OF  LOEDS 


[1892] 


[HOUSE  OF  LORDS.] 
H.L.(Sc.)  ALEXAISTDEE  TENNANT  Appellant; 

1892 

V— AND 

Marck^u.   ROBEKT  SINCLAIR  SMITH  (Surveyor  of  |  j^^^^^^^^^^ 
Taxes)  j 

Bevenue — Income  Tax — Occupation  of  Bank  Bremises  hy  Agent — Abatement — 
Acts  5  <fe  6  Vict.  c.  35,  ss.  100,  146,  Schedule  D,  Case  ii.  rule  2,  and  Case  6, 
Schedule  E,  rule  6 ;  16  cfc  17  Vict.  c.  34,  s.  2 ;  and  Customs  and  Inland 
Bevenue  Act,  1876  (39  &  40  Vict.  c.  16),  s.  8. 

By  the  Customs  and  Inland  Revenue  Act,  1876  (39  &  40  Vict.  c.  16), 
s.  8,  it  is  provided  that  any  person  assessed  to  income  tax  who  proves 
that  his  "  total  income  from  all  sources  "  is  less  than  £400  shall  be  entitled 
to  be  relieved  from  the  duty  on  £120  of  such  income. 

The  appellant  claimed  relief  under  the  above  section  on  the  ground  that 
his  income  was  less  than  £400.  It  appeared  that  he  was  agent  for  a  bank, 
and  was  bound  as  part  of  his  duty  to  occupy  the  bank  house  as  custodier 
of  the  whole  premises  belonging  to  the  bank,  and  also  for  the  transaction 
of  any  special  bank  business  after  bank  hours.  He  was  not  entitled  to 
sublet  the  bank  house  or  use  it  for  other  than  bank  business,  and,  in  the 
event  of  his  ceasing  to  hold  his  office,  he  was  under  obligation  to  quit  the 
premises  forthwith. 

Held  (reversing  the  decision  of  the  Court  of  Session  (18  Court  Sess.  Cas. 
4th  Series  (Rettie),  428)),  that  in  estimating  the  appellant's  total  income 
from  all  sources,  the  yearly  value  of  his  privilege  of  free  residence  in  the 
bank  premises  could  not  be  brought  into  account. 

Appeal  from  an  interlocutor  of  the  Court  of  Session  sitting 
as  the  Court  of  Exchequer  in  Scotland,  dated  the  22nd  of 
January,  1891,  upon  a  special  case. 

The  facts  here  given  are  taken  substantially  from  Lord 
Watson's  opinion. 

Alexander  Tennant,  the  appellant,  was  agent  for  the  Bank  of 
Scotland  at  IMontrose,  and  in  that  capacity  he  resided  in  part  of 
the  bank's  business  premises,  in  circumstances  and  under  con- 
ditions precisely  similar  to  those  which  this  House  recently 
considered  in  Bussell  v.  Town  and  County  Bank  (1),  namely, 
that  he  was  bound,  as  a  part  of  his  duty,  to  occupy  the  bank 

(1)  13  App.  Ca?.  418. 
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house  as  custodier  of  the  whole  premises  belonging  to  the   H.  L.  (Sc.) 
bank,  and  also  for  the  transaction  of  any  special  bank  business  1892 
after  bank  hours ;  that  he  was  not  entitled  to  sublet  the  bank  tennant 
house,  or  to  use  it  for  other  than  bank  business,  and  in  the  event  smJ-h. 

of  his  ceasing  to  hold  his  ofSce,  he  was  under  obligation  to  quit   

the  premises  forthwith.  The  appellant  had  a  yearly  salary  from 
the  bank  of  £300,  and  income  from  two  other  sources  amounting 
to  £74.    His  total  income  was  therefore  £374. 

Having  been  charged  with  duties  upon  that  income,  under 
Schedules  D  and  E,  for  the  year  ending  the  5th  of  April,  1890,  the 
appellant  claimed  an  abatement  in  terms  of  sect.  8  of  the  Customs 
and  Inland  Kevenue  Act,  1876,  which  enacts  that  a  person  who 
shall  duly  prove  that  his  "total  income  from  all  sources," 
although  amounting  to  £150  and  upwards,  is  less  than  £400,  shall 
be  entitled  to  be  relieved  from  so  much  of  the  said  duties  assessed 
upon  or  paid  by  him  as  an  assessment  or  charge  upon  £120  of 
his  income  would  amount  to.  The  same  section  exempted  from 
duty  persons  whose  total  annual  income  is  less  than  £150. 

The  claim  was  not  admitted  by  Eobert  Sinclair  Smith,  the 
respondent,  surveyor  for  the  district  of  Brechin,  upon  the  ground 
that,  in  estimating  the  appellant's  total  income  from  all  sources, 
there  ought  to  be  added  to  the  items  already  mentioned  the 
sum  of  £50,  as  representing  the  yearly  value  to  the  appellant  of 
his  privilege  of  residence  in  the  bank  buildings.  The  district 
commissioners  having  on  appeal  allowed  the  abatement,  the 
respondent  obtained  and  submitted  a  case  to  the  Second  Division 
of  the  Court  of  Session,  who,  being  equally  divided  in  opinion, 
took  the  assistance  of  three  judges  of  the  First  Division.  The 
result  was  that  the  late  Lord  President  (Inglis),  the  Lord  Justice 
Clerk,  and  Lords  Eutherfurd  Clark  and  McLaren  decided 
against  the  appellant,  Lords  Young,  Adam,  and  Trayner  dis- 
senting (1). 
•  On  appeal, 

Feb.  15,  16.    Sir  Horace  Bavey,  Q.C.,  and  Guthrie  (of  the 
Scotch  Bar),  for  the  appellant : — 

The  appellant  occupies  his  residence  on  behalf  of  the  bank. 
(1)  18  Court  Sess.  Gas.  4tli  Series  (Rettie),  428 ;  28  Scotch  Law  Rep.  307. 
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H.  L.  (Sc.)  Bussell  V.  Town  and  County  Bank  (1)  is  clearly  in  the  appellant's 
1892      favour.    This  House  held  there  that  the  dwelling-house  occupied 
T^NNANT    hy  the  bank  manager  was  part  of  the  bank  premises,  and  used  for 
S3IITH      purposes  of  the  business. 

  For  the  appellant's  case  it  is  not  of  importance  whether  the 

assessment  is  taken  under  Schedules  D  or  E,  for  he  comes  under 
neither.  Schedule  D  of  the  Income  Tax  Code  (5  &  6  Yict. 
c.  35,  s.  100 ;  16  &  17  Vict.  c.  34,  s.  2)  imposes  the  tax  on  the 
annual  amount  of  the  profits  and  gains ;  and  case  2,  rule  2,  of 
the  Act  of  1842 :  The  duty  to  be  charged  shall  be  computed 
at  a  sum  not  less  than  the  full  amount  of  the  balance  of  profits, 
gains,  and  emoluments " :  Dowell,  3rd  ed.,  p.  118.  In  order 
to  rely  on  the  word  "  emolument,"  it  must  be  shewn  that  the 
emolument  is  something  of  money's  worth,  or  capable  of  pro- 
ducing money ;  but  no  money  can  be  obtained  by  the  appellant 
for  this  benefit  of  free  residence.  The  bank  manager  is  required 
to  sleep  on  the  premises  as  a  safeguard  against  robbery.  He 
is  as  much  on  duty  as  if  he  were  in  the  counting-house  of  the 
bank.  He  cannot  leave  without  permission  of  his  superiors; 
and  when  he  does,  another  person  is  put  in  his  place.  In  the 
case  of  Lambeth  Palace  it  could  not  be  said  that  residence 
there  was  a  source  of  income  to  the  Archbishop  of  Canterbury ; 
nor  could  it  be  said  in  the  cases  of  the  captain  of  a  ship 
occupying  his  cabin,  or  that  of  a  domestic  servant,  housekeeper, 
or  butler,  living  in  their  master's  house,  that  either  of  these 
persons  were  liable  to  the  tax.  The  tax  is  to  be  charged  on 
profits  and  gains,  and  not  upon  what  an  individual  may  be  able 
to  save  by  holding  a  particular  office. 

Lord  McLaren  and  the  late  Lord  President  suggest  that 
there  might  be  income  which  is  not  assessable:  {Brooks  v. 
Colquhoun  (2),)  and  yet  which  ought  to  be  taken  into  account 
in  considering  whether  an  abatement  could  be  allowed.  But 
it  is  difficult  to  understand  why  income  should  mean  one 
thing  for  the  purposes  of  abatement,  and  another  thing  for  the 
purposes  of  taxation.  Lord  Young  put  the  true  test:  Is  the 
accommodation  which  the  manager  has  in  the  bank  premises 
to  be  added  as  part  of  his  income  within  the  purposes  of 
(1)  13  App.  Cas.  418.  (2)  14  App.  Gas.  493. 
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these  Acts,  or  is  it  part  of  his  vocation,  in  return  for  \Yhich  he  H.  L.  (Sc.) 
receives  his  salary  ?  1892 

By  Schedule  E  (Act  of  1842),  the  duty  is  to  be  paid  on  all  Tennant 
"  salaries,  fees,  wages,  perquisites,  or  profits  whatsoever  accruing  smith. 
by  reason  of  "  the  person's  office  or  employment :  Eule  1.  Which 
are  to  be  payable.  Then  Eule  4  enacts  that  the  perquisites  to  be 
assessed  under  the  Act  shall  be  deemed  to  be  such  profits  of 
office  and  employment  as  arise  from  "  fees  or  other  emoluments, 
and  payahle  by  the  Crown  or  by  the  subject  "  in  the  said  office. 
So  that  the  expression  "  perquisites  "  is  defined  as  being  the 
same  as  emolument.  Eule  6  provides,  that  the  duty  chargeable 
shall  be  detained  and  stopped  out  of  such  salaries,  &c.,  or  out  of 
any  other  money  "  which  shall  be  paid''  or  payable  "upon  such 
or  for  arrears  "  :  Dowell,  3rd  ed.,  pp.  166,  167.  But  there  could 
not  be  an  arrear  of  this  advantage.  The  appellant  cannot  turn 
this  advantage  or  benefit  into  money;  therefore,  it  is  not  an 
emolument  under  Schedule  D,  nor  a  perquisite  under  Schedule  E. 

The  Lord  Advocate  (Sir  Charles  Pearson,  Q.C.)  and  the  Solicitor 
General  for  Scotland  {A,  Graham  Murray,  Q-C),  for  the  re- 
spondent : — 

The  case  falls  under  Schedule  D,  case  2,  rule  2.  The  word 
emolument  has  a  different  meaning  in  Schedule  D  to  what  it  has 
in  Schedule  E.  It  cannot  be  said  to  be  unfair  that  a  person 
should  be  scheduled  under  Schedule  E  as  regards  salary,  and 
under  Schedule  D  in  respect  of  emoluments.  It  may  be  that  the 
whole  of  the  emoluments  are  not  satisfied  by  the  rules  under 
Schedule  E.  It  is  then  necessary  to  have  recourse,  either  in  part 
or  whole,  to  Schedule  D. 

[Lord  Macnaghten  :— Sect.  155  appears  to  provide  that 
nothing  but  money  shall  be  stopped  in  the  hands  of  the  em- 
ployer.] 

The  expression  "  profits  "  in  the  Income  Tax  Acts  must  include 
everything  which  makes  an  office  or  employment  more  valuable. 

Sir  Horace  Davey,  in  reply  : — 

In  Bussell  v.  Toivn  and  County  Bank  (1),  it  was  contended  by 

(1)  13  App.  Gas.  at  p.  422. 
A.  C.  1892.  3  M 
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H.  L.  (Sc.)  the  Crown  that,  under  similar  circumstances,  the  duty  could  not 
1892       be  assessed  upon  the  manager  of  a  bank.    It  is  impossible  to 
Tennant    take  into  consideration   the  particular  circumstances  of  the 
Smith      appellant :  Bent  v.  Boberts  (1)  must  be  taken  to  have  decided 

  that  a  person  in  the  position  of  the  appellant  is  not  liable  to 

income  tax  under  Schedules  A  or  B. 

J udgment,  after  consideration. 


Lord  Halsbury  L.C.  ; — 

My  Lords,  to  put  this  case  very  simply,  the  question  depends 
upon  what  is  Mr.  Tennant's  income.  This  is  an  Income  Tax 
Act,  and  what  is  intended  to  be  taxed  is  income.  And  when  I 
say  "  what  is  intended  to  be  taxed,"  I  mean  what  is  the  intention 
of  the  Act  as  expressed  in  its  provisions,  because  in  a  taxing 
Act  it  is  impossible,  I  believe,  to  assume  any  intention,  any 
governing  purpose  in  the  Act,  to  do  more  than  take  such  tax 
as  the  statute  imposes.  In  various  cases  the  principle  of  con- 
struction of  a  taxing  Act  has  been  referred  to  in  various  forms, 
but  I  believe  they  may  be  all  reduced  to  this,  that  inasmuch  as 
you  have  no  right  to  assume  that  there  is  any  governing  object 
which  a  taxing  Act  is  intended  to  attain  other  than  that  which 
it  has  expressed  by  making  such  and  such  objects  the  intended 
subject  for  taxation,  you  must  see  whether  a  tax  is  expressly 
imposed. 

Cases,  therefore,  under  the  Taxing  Acts  always  resolve  them- 
selves into  a  question  whether  or  not  the  words  of  the  Act  have 
reached  the  alleged  subject  of  taxation.  Lord  Wensleydale 
said,  in  In  re  Michlethwait  (2),  "  It  is  a  well-established  rule,  that 
the  subject  is  not  to  be  taxed  without  clear  words  for  that 
purpose ;  and  also,  that  every  Act  of  Parliament  must  be  read 
according  to  the  natural  construction  of  its  words." 

Now,  it  is  certainly  true  that  the  occupation  of  a  house  rent 
free  is  not  income.  Of  course  the  possession  of  a  house  which 
may  be  used  for  purposes  of  profit,  is  property  and  taxable  as 
such.  But  the  bald,  dry  proposition  that  the  mere  fact  of 
occupying  a  house,  which  house  as  property  is  already  taxed,  is 
(1)  3  Exch.  D.  66.  (2)  11  Ex.  at  p.  456. 
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not  income  in  any  sense,  could,  I  think,  hardly  be  disputed.  H.  L.  (Sc.) 
For  my  own  part,  I  doubt  very  much  whether  a  house  could  i892 

ever  properly  be  described  as  part  of  a  man's  income,  though,  tennant 
doubtless,  the  rent  for  it  when  received  would  be  income  in  the  ^^l^^j 

hands  of  the  person  receiving  it.   

^  °  .  ,  .        Lord  Halsbury, 

Another  observation  that  occurs  to  me  is,  that  in  dealing  with  l.c. 
real  property  the  whole  framework  of  the  statute  seems  to  point 
to  a  peculiar  kind  of  assessment  while  treating  the  things 
themselves  as  the  subjects  of  assessment ;  and  the  provisions 
which  give  effect  to  that  peculiarity  of  assessment  are  entirely 
distinct  from  the  provisions  as  to  income. 

Now,  Mr.  Tennant  occupies  this  house  without  paying  any 
rent  for  it.  It  may  be  conceded  that  if  he  did  not  occupy  it 
under  his  contract  with  the  bank  rent  free,  he  would  be  obliged 
to  hire  a  house  elsewhere,  pay  rent  for  it,  and  pro  tanto  diminish 
his  income.  And  if  any  words  could  be  found  in  the  statute 
which  provided  that  besides  paying  income  tax  on  income, 
people  should  pay  for  advantages  or  emoluments  in  its  widest 
sense  (such  as  I  think  the  word  "  emoluments  "  here  has  not,  for 
reasons  to  be  presently  given),  there  is  no  doubt  of  Mr.  Tennant's 
possession  of  a  material  advantage,  which  makes  his  salary  of 
higher  value  to  him  than  if  he  did  not  possess  it,  and  upon  the 
hypothesis  which  I  have  just  indicated  would  be  taxable  ac- 
cordingly. 

But,  upon  the  principles  to  which  I  at  first  referred,  your 
Lordships  are  to  ascertain  not  whether  Mr.  Tennant  has  got 
advantages  which  enable  him  to  spend  more  of  his  income  than 
if  he  did  not  possess  them,  but  whether  he  has  got  that  which 
any  words  in  the  statute  point  out  as  the  subject  on  which  it 
imposes  taxation. 

Now,  I  agree  with  Lord  Adam  in  his  very  lucid  judgment, 
that  what  Mr.  Tennant  is  to  be  assessed  upon  must  be  assessed 
under  Schedule  E,  and  I  agree  with  the  criticisms  which  he 
applies  to  the  words  within  which,  if  at  all,  this  advantage  of 
occupying  a  house  rent  free  must  be  brought,  and  none  of  the 
words,  either  "  perquisites,"  "  profits,"  or  "  emoluments,"  are 
properly  applicable,  inasmuch  as  by  the  rule  in  which  those 
words  are  used  or  explained  the  word  "  payable  "  as  applied  to 
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H.  L.  (Sc.)  them  renders  it  to  my  mind  quite  impossible  to  suppose  that 
1892       the  mere  occupation  of  a  house  is  reconcilable  with  the  just 
Tennant    application  of  that  word. 

Smith         ^  come  to  the  conclusion  that  the  Act  refers  to  money  pay- 
Lordli^sbviry  ^^^^^  made  to  the  person  who  receives  them,  though,  of  course, 
I  do  not  deny  that  if  substantial  things  of  money  value  were 
capable  of  being  turned  into  money  they  might  for  that  purpose 
represent  money's  worth  and  be  therefore  taxable. 

The  illustration  given  in  the  argument  of  the  mode  of  arriving 
at  a  trader's  profits,  and  the  mode  of  treating  his  stock-in-trade, 
suggests  that  money's  worth  may  be  treated  as  money  for  the 
purposes  of  the  Act  in  cases  where  the  thing  is  capable  of  being 
turned  into  money  from  its  own  nature. 

I  have  designedly  avoided  considering  the  question  whether 
in  any  sense  the  occupation  of  this  house  is  a  benefit  or  a  burden 
to  the  recipient  of  the  advantage  or  disadvantage,  whatever  it 
may  be,  though  I  doubt  very  much  whether  such  considerations 
on  the  one  side  or  the  other  are  relevant  to  the  question  which 
your  Lordships  have  to  determine.    I  am  aware  that  it  has  the 
high  authority  of  the  late  Lord  President,  and  his  Lordship  un- 
doubtedly treated  the  question  as,  if  it  were  established  to  be  a 
clear  pecuniary  benefit  it  would  be  taxable,  whereas,  if  it  were  a 
heavy  burden  it  would  not.    Nor  did  his  Lordship  shrink  from 
suggesting  that  this  occupation  of  a  house  rent  free  would  be 
taxable  or  not,  according  as  it  was  unsuitable  for  the  occupant's 
domestic  arrangements  or  the  reverse.    It  followed,  therefore, 
that  in  every  case  where  such  a  question  arose  it  would  be 
necessary  to  examine  the  particular  circumstances  of  each  man's 
family.    If  he  had  a  large  family  that  could  not  be  accommo- 
dated in  the  house,  and  he  must  hire  a  house  elsewhere,  one 
result  would  follow.    If  he  was  a  bachelor,  and  the  house  was 
appropriate  to  his  wants,  then  another  result  would  follow. 

I  cannot  think  that  the  legislature  ever  contemplated  such  an 
examination  or  discrimination  of  persons  subject  to  taxation  as 
such  a  system  of  assessment  would  imply.  Nor  do  I  understand 
upon  what  principle  the  inquiry  could  properly  be  directed.  The 
money  a  man  has  been  compelled  to  spend  for  the  maintenance 
of  his  wife  and  family,  if  he  has  them,  has  not  the  less  formed 
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part  of  his  income.    The  fact  that  he  is  compelled  to  spend  on  H.  L.  (Sc.) 

this  or  that  subject  of  expenditure  does  not  make  the  money  1892 

that  he  has  had  to  spend  the  less  his  income  because  he  has  had  Tennant 

to  spend  it.    The  example  given  by  Lord  Young,  on  the  other  ^^^^^ 

hand,  of  a  man  who  is  saved  by  the  form  of  his  occupation  as  a  ^  — — 

'  ^  ^  Lord  Halsbury, 

sea  captain  from  the  necessity  of  hiring  a  house,  is  a  very  cogent 
and  striking  illustration  to  what  extreme  views  such  an  interpre- 
tation of  the  Act  would  lead. 

I  observe  both  the  Lord  President  and  the  Lord  Justice  Clerk 
used  the  phrase  "  gains  "  as  applicable  to  the  advantage  which 
Mr.  Tennant  derives  from  the  occupation  of  the  house.  That 
seems  to  be  a  reference  to  Schedule  D,  whereas,  as  I  have 
already  said,  I  concur  with  Lord  Young  and  Lord  Adam  that 
Mr.  Tennant's  income  must  be  assessed  under  Schedule  E.  And 
further,  it  appears  to  me  impossible  to  contend  that  it  can  be 
assessed  under  both  D  and  E,  each  being  in  terms  exclusive  of 
the  other.  Nor  do  I  think  that  a  different  class  of  emolument 
can  be  intended  to  be  reached  under  Schedule  D,  though  the 
words  "emoluments  or  gains"  in  Schedule  D  do  not  receive 
exposition  from  the  words  that  occur  in  Schedule  E. 

For  these  reasons,  I  am  of  opinion,  in  the  words  of  Lord 
Young,  that  the  thing  sought  to  be  taxed  is  not  income  unless 
it  can  be  turned  into  money.  Accordingly,  I  think  that  the 
determination  of  the  commissioners  was  right,  and  that  the 
order  appealed  from  ought  to  be  reversed,  and  I  so  move  your 
Lordships. 

Lord  Watson  (after  stating  the  facts  as  substantially  given 
above,  continued) : — 

In  ascertaining  total  income  from  all  sources,  with  a  view  to 
the  exemptions  enacted  by  sect.  8  of  the  Act  of  1876,  I  am  of 
opinion  that  no  income  arising  in  this  country  can  be  taken  into 
account  which  is  not  chargeable  with  duty  under  one  or  other  ot 
the  income  tax  schedules.  What  may  be  the  rule  with  respect 
to  income  arising  in  another  country  and  not  assessable  here,  I 
do  not  consider  it  necessary  for  the  purposes  of  this  case  to  deter- 
mine. Accordingly,  it  appears  to  me  that  the  case  was  decided 
in  the  Court  below,  as  it  has  been  argued  at  your  Lordships'  bar. 
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H.  L.  (Sc.) 
1892 

Tennant 

V. 

Smith. 
Lord  Watson. 


upon  the  true  legal  issue — namely,  whether  the  appellant's 
residence  is  income,  within  the  meaning  of  the  statutes,  which 
must  be  valued  and  assessed  for  income-tax. 

Schedule  A,  which  assesses  property  according  to  its  annual 
value,  includes  all  lands,  tenements,  hereditaments,  and  heritages 
capable  of  actual  occupation.  Schedule  B  imposes  an  additional 
assessment  in  respect  of  occupancy,  upon  some  of  the  lands  and 
others  comprehended  in  Schedule  A,  the  occupation  of  which  in 
itself  constitutes  a  trade  or  business.  The  appellant  is  not  a 
proprietor,  neither  is  he  an  occupier  within  the  meaning  of 
Schedule  B.  The  bank  are  the  only  occupiers,  being,  as  Lord 
Herschell  said  in  Bussell  v.  Toivn  and  County  Bank  (1),  "in  the 
same  position  as  if  that  portion  of  their  bank  premises  were  used 
in  any  other  way  in  the  strictest  sense  for  the  purposes  of  the 
bank  and  the  business  of  the  bank."  The  appellant  does,  no 
doubt,  reside  in  the  building,  but  he  does  so  as  the  servant  of  the 
bank  and  for  the  purpose  of  performing  the  duty  which  he  owes 
to  his  employers.  His  position  does  not  differ  in  any  respect 
from  that  of  a  caretaker  or  other  servant,  the  nature  of  whose 
employment  requires  that  he  shall  live  in  his  master's  dwelling- 
hoase  or  business  premises  instead  of  occupying  a  separate 
residence  of  his  own. 

The  legislature  has  made  elaboraite  provision  for  ascertaining 
the  yearly  value  of  lands,  tenements,  hereditaments,  and  heritages 
assessable  under  Schedule  A,  and  also  the  yearly  value  of  occu- 
pation falling  under  Schedule  B  ;  but  there  is  no  machinery 
to  be  found  in  any  of  the  Income  Tax  Statutes  for  arriving  at  the 
annual  value  of  residence  as  distinguished  from  such  occupation. 
Yet  it  is  manifest  that  the  ascertainment  of  annual  value  in  the 
latter  case  may  be  attended  with  greater  difficulty  and  nicer 
considerations  than  are  involved  in  the  application  of  the  rules 
for  assessing  and  charging  duties  under  Schedules  A  and  B. 
Even  according  to  the  respondent's  argument,  the  assessable 
value  of  a  servant's  residence,  in  premises  which  he  does  not 
occupy,  is  not  the  price  which  other  persons  might  be  prepared 
to  pay  for  the  privilege,  but  the  benefit  which  he  personally 
derives  from  it,  estimated  in  money. 

(1)  13  App.  Cas.  418,  at  p.  426. 
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In  the  present  case  the  learned  judges  of  the  majority  have  H.  L.  (Sc.) 

assessed  the  value  of  the  appellant's  residence  at  £50,  upon  the  1892 

somewhat  speculative  footing  that,  if  his  duty  did  not  require  Tennant 

him  to  reside  in  the  bank,  he  would  be  compelled  to  pay  that  sjiith 

sum  for  suitable  accommodation  for  himself  and  family  elsewhere.   

Lord  \V'at3on. 

In  that  view  the  so-called  benefit  may  in  some  instances  prove  a   

heavy  burden,  as  in  the  case  of  a  bank  agent  who,  but  for  the 
service  required  by  his  employers,  would  continue  to  reside,  free 
of  charge,  in  his  parents'  house.  I  entertain  very  serious  doubt 
whether,  according  to  the  scheme  of  the  Income  Tax  Acts,  it  was 
intended  to  assess  in  any  shape  mere  residence,  either  in  per- 
formance of  duty  to  the  actual  occupant  or  by  licence  from  him. 
But  I  do  not  find  it  necessary  to  decide  the  point,  because  I  am 
satisfied  that  the  appellant  is  not  liable  to  duty  under  any 
schedule. 

I  agree  with  your  Lordships  that  income  arising  from  employ- 
ment as  a  bank  agent  is  assessable  under  Schedule  E  in  all  cases 
where  the  bank  which  employs  him  is  a  company  or  society, 
whether  corporate  or  not  corporate,  as  specified  in  the  third  rule 
of  that  schedule.  The  Bank  of  Scotland  being  a  corporation,  the 
appellant's  office  is  undoubtedly  within  the  schedule.  Neither 
is  it  doubtful  that  the  appellant  is  liable  to  pay  duty  in  respect 
of  all  "  salaries,  fees,  wages,  perquisites,  or  profits  whatsoever  " 
accruing  to  him  by  reason  of  such  office,  as  provided  by  the  first  rule. 

It  is  clear  that  the  benefit,  if  any,  which  a  bank  agent  may 
derive  from  his  residence  in  the  business  premises  of  the  bank  is 
neither  salary,  fee,  nor  wages.  Is  it,  then,  a  perquisite  or  a  profit 
of  his  office  ?  I  do  not  think  it  comes  within  the  category  of 
profits,  because  that  word,  in  its  ordinary  acceptation,  appears  to 
me  to  denote  something  acquired  which  the  acquirer  becomes 
possessed  of  and  can  dispose  of  to  his  advantage — in  other  words, 
money — or  that  which  can  be  turned  to  pecuniary  account.  If 
the  context  had  permitted,  it  might  have  been  possible  to  argue 
that  a  benefit  of  that  kind  was  a  perquisite.  But  the  fourth  rule 
of  Schedule  E  defines  perquisites,  for  all  purposes  of  the  Act,  to 
be  "  such  profits  of  offices  and  employments  as  arise  from  fees 
and  other  emoluments,  and  paijahle  either  hj  the  Croivn  or  hj  the 
subject  in  the  course  of  executing  such  offices  or  employments." 
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H.  L.  (Sc.)  It  was  argued,  however,  that,  if  not  liable  under  Schedule  E, 
1892       the  appellant  was,  at  all  events,  liable  under  Schedule  D.    I  do 

Tennant  liot  think  it  can  be  reasonably  maintained  that  a  public  office  or 
Smith      employment  assessable  under  Schedule  E  is  also  liable  to  assess- 

Tordwltson   ^^^^  employment  or  vocation  within  the  meaning  of 

  Schedule  D.    No  doubt  that  schedule  also  includes  all  "  other 

profits  and  gains  not  charged  by  virtue  of  any  of  the  other 
schedules  contained  in  this  Act."  But  it  appears  to  me  that 
everything  in  the  shape  of  profit  or  gain  arising  from  a  public 
office  or  employment,  which  the  Legislature  intended  to  be 
chargeable  with  duty,  is  ascertainable  and  assessable  under  the 
rules  of  Schedule  E  and  under  these  rules  only.  The  profits  and 
gains  arising  from  public  offices  and  employments  are  in  no  sense 
profits  and  gains  not  charged  by  virtue  of  schedules  other  than 
Schedule  D. 

There  is  a  clause  in  the  Act  of  1842  (sect.  188)  which  enacts 
that  "  every  provision  in  this  Act  contained,  and  applied  to  the 
duties  in  any  particular  schedule,  which  shall  also  be  applicable 
to  the  duties  in  any  other  schedule,  and  not  repugnant  to  the 
provisions  for  charging,  ascertaining,  or  levying  the  duties  in 
such  other  schedule  shall,  in  charging,  ascertaining,  and  levying 
the  same,  be  applied  as  fully  and  effectually  as  if  the  application 
thereof  had  been  expressly  and  particularly  directed."  The 
respondent  did  not  rely  in  argument  upon  the  terms  of  that 
clause,  the  construction  of  which  is  by  no  means  free  from 
difficulty.  Thus  far  its  terms  are  clear  enough.  The  provisions 
of  Schedule  D  with  respect  to  employments  and  vocations  are 
not  to  be  applied  to  offices  and  employments  under  Schedule  E, 
unless  they  are  in  the  first  place  "  applicable  "  to  such  offices 
and  employments,  and,  in  the  second  place,  not  repugnant  to  the 
rules  of  assessment  enacted  for  Schedule  E.  Assuming  for  the 
sake  of  argument  that  the  rules  of  assessment  for  employments 
and  vocations  under  Schedule  D  differed  in  material  respects 
from  the  rules  for  assessing  public  offices  and  employments 
under  Schedule  E,  I  do  not  think  they  would  be  applicable  to 
cases  falling  under  Schedule  E,  or  could  be  applied  without 
repugnancy,  or,  in  other  words,  without  abrogating  pro  tanto 
the  rules  of  Schedule  E. 


Lord  Watson. 
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I  think  it  right  to  add  that,  in  my  opinion,  the  result  would   H.  L.  (Sc.) 
not  be  different  if  the  rules  of  Schedule  D  were  applied  to  the  1892 
appellant's  so-called  benefit  of  residence.  Tennant 

In  that  ^case  the  appellant  would  be  chargeable  upon  the  full  g^j^TH 
balance  of  "  the  profits,  gains,  and  emoluments  "  accruing  to  him 
from  his  employment  as  bank  agent.  Having  regard  to  the 
general  scheme  and  context  of  the  Act,  I  am  unable  to  come  to 
the  conclusion  that  these  words  "  profits,  gains,  and  emoluments  " 
of  a  private  employment  as  bank  agent  under  Schedule  D  were 
meant  by  the  legislature  to  include  more  than  the  "  salaries, 
fees,  wages,  perquisites,  or  profits  whatsoever,"  accruing  to  a 
similar  employment  by  a  public  company.  In  my  opinion,  the 
word  "  emolument  "  occurring  in  the  rules  of  Schedule  D  means 
some  more  tangible  benefit  than  a  servant's  residence  in  his 
master's  house,  or  a  meal  or  a  suit  of  livery  supplied  by  the 
master. 

I,  therefore,  concur  in  the  judgment  which  has  been  moved  by 
the  Lord  Chancellor. 


LoKD  Macnaghten  :— 
My  Lords,  I  agree. 

The  appellant,  who  is  the  agent  at  Montrose  for  the  Bank  of 
Scotland,  being  assessed  for  income  tax,  claims  an  abatement. 
The  question  is  whether  his  "  total  income  from  all  sources  "  is 
or  is  not  less  than  £400.  That  depends  upon  whether  he  has  to 
bring  into  account  the  value  of  a  free  residence  provided  for  him 
by  the  bank  in  the  bank  premises. 

Notwithstanding  the  opinion  of  one  of  the  learned  judges  of 
the  Court  of  Session,  I  think  it  is  perfectly  clear  that  nothing  is 
to  be  brought  into  account  on  a  claim  to  relief  except  what  is 
chargeable  for  the  purpose  of  assessment. 

The  first  point  for  consideration  is  what  is  the  meaning  of  the 
expression  "  total  income  from  all  sources."  It  certainly  means 
more  than  income  properly  so  described — it  includes  more  than 
"profits  and  gains"  chargeable  under  the  last  three  schedules 
of  charge.  It  includes  the  annual  value  of  property  charge- 
able under  Schedule  A,  and  the  annual  value  of  the  occupa- 
tion chargeable  under  Schedule  B.    The  Income  Tax  Code 
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(5  &  6  Vict.  c.  35,  s.  167,  and  16  &  17  Yict.  c.  34,  s.  28)  contains 
express  directions  for  estimating  and  calculating  these  values  for 
the  purpose  of  ascertaining  the  title  to  abatement  when  relief  by 
way  of  abatement  is  claimed.  But  it  contains  no  directions  for 
estimating  or  bringing  into  account  any  benefit,  or  advantage,  or 
enjoyment  derived  from  lands,  tenements,  hereditaments,  or 
heritages,  which  does  not  come  under  Schedule  A  or  Schedule  B. 

The  next  point  to  be  considered  is  what  is  the  nature  of  the 
appellant's  occupation  of  the  residence  provided  for  him  in  the 
bank  premises.  From  the  case  stated  for  the  opinion  of  the 
Court  of  Exchequer  in  Scotland  it  appears  that  "  the  appellant 
is  bound,  as  part  of  his  duty,  to  occupy  the  bank  house  as  cus- 
todier of  the  whole  premises  belonging  to  the  bank,  and  also  for 
the  transaction  of  any  special  bank  business  after  bank  hours." 
He  is  not  entitled  to  sublet  the  bank  house  or  to  use  it  for  other 
than  bank  business,  and  in  the  event  of  his  ceasing  to  hold  his 
office  he  is  under  obligation  to  quit  the  premises  forthwith. 
Property,  therefore,  in  the  house  he  has  none,  of  any  sort  or 
kind.  He  has  the  privilege  of  residing  there.  But  his  occupa- 
tion is  that  of  a  servant,  and  not  the  less  so  because  the  bank 
thinks  proper  to  provide  for  gentlemen  in  his  position  in  their 
service  accommodation  on  a  liberal  scale.  It  is  clear,  therefore, 
that  the  appellant  is  not  chargeable  under  Schedule  A  in  respect 
of  the  bank  house,  or  liable  to  pay  the  duty  as  occupying  tenant. 
The  bank  and  the  bank  alone  is  chargeable  and  liable  to  pay. 

Then  this  question  suggests  itself,  Has  not  the  Crown  got  all 
that  it  is  entitled  to  in  respect  of  this  house  when  it  has  received 
the  duty  on  its  full  annual  value  ?  Is  not  the  notion  of  finding 
some  subject  for  taxation  in  lands,  tenements,  hereditaments,  or 
heritages,  over  and  above  the  full  annual  value  chargeable  under 
Schedules  A  and  B,  a  fanciful  notion  and  foreign  altogether  to 
the  scope  and  intent  of  the  Income  Tax  Code  ?  The  learned 
counsel  for  the  Crown  say  no.  Their  case  is  that  the  benefit 
derived  by  the  appellant  from  his  occupation  of  the  bank  house 
is  chargeable  under  Schedule  E,  or,  at  any  rate,  under  Schedule  D. 

I  do  not  doubt  that  the  occupation  of  the  bank  house  rent 
free,  though  not  unattended  with  some  inconveniences,  is,  on  the 
whole,  a  considerable  advantage  to  the  appellant.  It  is  a  gain  to 
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him  in  the  popular  sense  of  the  word.  Whether  such  a  benefit 
or  gain  comes  under  the  head  of  "  profits  and  gains  "  chargeable 
for  income  tax  purposes  is  the  question  submitted  to  your  Lord- 
ships. I  use  the  expression  "  profits  and  gains  "  because  that  is 
the  term  which  the  legislature  uses  as  applicable  to  both  the 
schedules  of  charge  under  which  it  is  said  the  appellant  is 
chargeable. 

In  the  course  of  the  argument  the  learned  counsel  for  the 
Crown  admitted  that  there  was  a  difficulty  in  maintaining  their 
claim  under  Schedule  E.  On  examining  that  schedule  it  became 
obvious  that  it  extends  only  to  money  payment  or  payments 
convertible  into  money.  And  so  they  took  their  stand  on 
Schedule  D. 

For  the  purposes  of  this  case  I  am  willing  to  assume  that,  in 
assessing  a  person  holding  an  office  chargeable  under  Schedule  E, 
the  Crown  may  resort  to  Schedule  D  in  order  to  reach  gains  or 
profits  arising  or  accruing  from  his  office  which,  for  some  reason 
or  another,  do  not  come  within  the  letter  of  Schedule  E.  The 
third  paragraph  of  Schedule  D  imposes  the  duty  in  respect  of  all 
profits  and  gains  not  charged  by  virtue  of  any  of  the  other 
schedules.  It  seems  to  me,  therefore,  that  if  the  privilege  of 
occupying  the  bank  house  rent  free  is  really  a  profit  or  gain 
within  the  meaning  of  the  Income  Tax  Code,  and  if  it  is  not 
chargeable  under  Schedule  E,  it  might  be  caught  by  Schedule  D 
— not,  I  think,  under  case  2,  rule  2,  on  which  the  Crown  mainly 
relied,  but  under  case  6.  Case  2,  rule  2,  is,  I  think,  inappli- 
cable because  it  only  extends  to  the  duty  to  be  charged  in 
respect  of  employments  not  contained  in  any  other  schedule. 
Case  6  goes  much  further.  It  gives  effect  to  the  third  para- 
graph of  Schedule  D,  and  extends  to  the  duty  to  be  charged  in 
respect  of  any  annual  profits  or  gains  not  falling  under  any  of 
the  foregoing  rules  and  not  charged  by  virtue  of  any  of  the  other 
schedules. 

In  my  opinion  the  answer  to  the  claim  of  the  Crown  does  not 
depend  on  any  minute  criticism  of  the  language  of  the  different 
schedules.  The  real  answer  is,  that  the  thing  which  the  Crown 
now  seeks  to  charge  is  not  income,  nor  is  it  required  to  be  taken 
into  account  as  income  for  the  purpose  of  ascertaining  title  to 
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relief  by  way  of  abatement.  It  falls  neither  under  Schedule  A 
nor  under  D  or  E.  I  have  already  dealt  with  Schedule  A. 
Under  that  schedule  the  duty  is  payable  on  the  "  annual  value." 
The  duty  under  Schedules  D  and  E  is  payable  on  the  "  annual 
amount."  It  is  a  tax  on  income  in  the  proper  sense  of  the  word. 
It  is  a  tax  on  what  "  comes  in  " — on  actual  receipts.  Take,  for 
example,  the  6th  case  of  Schedule  D,  which  sweeps  in  all  profits 
or  gains  not  otherwise  chargeable.  What  the  person  liable  to  be 
assessed  is  required  to  do  under  Schedule  G  is  to  return  "  the 
full  amount "  of  annual  profits  "  received  "  (5  &  6  Yict.  c.  35, 
s.  190,  Schedule  G,  xii.).  No  doubt  if  the  appellant  had  to  find 
lodgings  for  himself  he  might  have  to  pay  for  them.  His  income 
goes  further  because  he  is  relieved  from  that  expense.  But  a 
person  is  chargeable  for  income  tax  under  Schedule  D,  as  well  as 
under  Schedule  E,  not  on  what  saves  his  pocket/^but  on  what 
goes  into  his  pocket.  And  the  benefit  which  the  appellant 
derives  from  having  a  rent-free  house  provided  for  him  by  the 
bank,  brings  in  nothing  which  can  be  reckoned  up  as  a  receipt 
or  properly  described  as  income. 

For  these  reasons  I  am  of  opinion  that  the  appeal  must  be 
allowed. 


LOED  MOKEIS  : — 

My  Lords,  I  concur  in  the  judgment  which  has  been  moved. 

LoKD  Field  : — 

My  Lords,  I  also  concur  in  the  judgment  that  the  appeal 
should  be  allowed  and  the  decision  of  the  commissioners  restored. 
For  the  reasons  which  have  been  so  fully  indicated  to  your 
Lordships  it  appears  to  me  that  the  residence  of  the  appellant 
upon  the  bank  premises,  which  although  rent  free  could  not  in 
any  way  be  converted  by  him  into  money  or  money's  worth, 
cannot  be  held  to  be  either  a  gain,  profit,  perquisite,  or  emolu- 
ment, within  the  meaning  of  the  statutes. 

LoED  Hannen  : — 

My  Lords,  the  question  for  consideration  is  whether  the 
appellant  is  entitled  under  the  Customs  and  Inland  Eevenue 
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Act,  1876,  s.  8,  to  an  abatement  on  the  amount  of  income  on  H.  L.  (Sc.) 
which  he  has  been  assessed,  on  the  ground  that  his  total  income  1892 

from  all  sources  is  under  £400.     His  undisputed  income  is  tennant 

£874 ;  if  to  this  should  be  added  the  annual  value  of  the  house  g^^^^ 
he  resides  in  rent  free,  his  assessable  income  exceeds  £400,  other-  — - 

'  Lord  Hannen. 

wise  not.   

The  appellant  is  agent  for  the  Bank  of  Scotland  at  Montrose. 
He  is  bound  as  part  of  his  duty  as  such  agent  to  live  in  the 
bank  house  as  custodier  of  the  whole  premises,  and  to  transact 
business  there  after  bank  hours.  He  cannot  temporarily  vacate 
the  house  without  special  consent  of  the  directors,  and  he  can- 
not sublet  or  use  the  premises  for  other  than  bank  business. 
Is  such  an  occupation  as  this  to  be  regarded  as  a  part  of  the 
appellant's  income?  It  certainly  does  not  come  within  the 
natural  meaning  of  the  word  "  income."  It  saves  the  appellant 
from  the  expenditure  of  income  on  house  rent,  but  it  is  not  in 
itself  income.  That  it  is  a  suitable  residence  for  the  appellant 
is  an  accident  which  ought  not  to  affect  the  determination  of  a 
question  of  principle  as  to  the  incidence  of  taxation.  The 
income  tax  is  imposed,  not  on  the  personal  suitableness  of  a 
man's  surroundings,  which  must  vary  with  each  man,  and  with 
the  same  man  in  different  circumstances,  but  on  his  income 
capable  of  being  calculated.  The  appellant  occupies  the  bank 
house  as  a  part  of  his  duty,  and  I  do  not  see  how  the  case  can 
be  distinguished  from  that,  so  aptly  put  by  Lord  Young,  of  the 
master  of  a  ship  who  is  spared  the  cost  of  house  rent  while 
afloat.  His  cabin  does  not  on  that  account  become  a  part  of  his 
income. 

Different  considerations  would  apply  to  the  case  of  an  agent 
who  as  part  of  his  remuneration  has  a  residence  provided  for 
him  which  he  might  let.  That  which  could  be  converted  into 
money  might  reasonably  be  regarded  as  money — but  that  is  not 
the  case  before  us. 

Although  the  question  raised  on  this  occasion  is  on  a  claim 
for  abatement,  I  think  it  would  equally  arise  on  an  assessment 
under  either  of  the  Schedules  D  and  E.  For  the  reasons  given 
by  Lord  Adam,  I  am  of  opinion  that  the  occupation  of  this  house 
does  not  fall  within  the  description  of  "  salaries,  fees,  wages, 
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1892  words  are  used  in  the  Act. 

Tennant  I  think,  therefore,  that  the  judgment  appealed  from  should  be 

Smith.  reversed,  and  that  of  the  commissioners  affirmed. 

Interlocutor  of  the  22nd  of  January,  1891,  ajpjpealed 
from  Reversed,  and  the  determination  of  the 
commissioners  reversed  hy  that  interlocutor  Be- 
stored ;  cause  remitted  to  the  Court  of  Session ; 
the  respondent  to  fay  the  a]pjpeTlant  the  costs  hoth 
in  this  House  and  in  the  Court  of  Session. 

Agents  for  the  appellant :  Loch  &  Goodhart,  for  Tods,  Murray, 
&  Jamieson,  W»S.,  Edinburgh. 

Agent  for  the  respondent:  W,  H.  Melvill,  Solicitor  for  England 
of  the  Board  of  Inland  Bevenue,  for  David  Crole^  Solicitor  for 
Scotland  of  the  Board  of  Inland  Bevenue,  Edinburgh, 
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H.  L.  (E.)   THE  PEKUVIAN  GUANO  CO.  LIMITED  .    Appellants  ; 

Feb^.    pi^EYFUS  BBOTHEKS  &  CO  Kespondents. 

Detinue — Detention  of  Cargoes — Possession  hy  Consent — Possession  hy  Beceiver 
— Inquiry  as  to  Damages — Damages  hy  Detention — Damages  Due  to  the 
Law's  Delay — Princijple  of  worhing  out  Inquiry — Chief  Cleric's  Certificate, 
Variation  of — Wrongdoer  entitled  to  Deduct  Expenses  from  Value  of  Goods 
Detained. 


In  an  action  in  the  Chancery  Division  the  plaintiffs  claimed  delivery  of 
cargoes  of  guano,  an  injunction  to  restrain  the  defendants  from  delivering 
otherwise  than  to  the  plaintiffs,  and  the  appointment  of  a  receiver.  The 
defendants,  who  claimed  the  right  to  the  cargoes,  after  the  issue  of  the 
writ  took  possession  of  them  under  a  consent  order  by  which  it  was 
agreed  that  the  receipt  of  the  cargoes  by  the  defendants  should  be  "  with- 
out prejudice  to  any  question  between  the  parties,  and  that  they  would 
keep  separate  accounts  of  their  expenditure  and  receipts  in  respect  of  the 
cargoes,  and  abide  by  any  order  the  Court  should  make  with  respect  to 
the  cargoes."  An  order  for  the  appointment  of  a  receiver  was  afterwards 
made,  and  to  the  receiver  when  appointed  the  defendants  delivered  the 
unsold  cargoes  and  the  proceeds  of  the  cargoes  they  had  sold.   The  action 
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was  defended  on  the  ground  that  the  cargoes  were  not  the  property  of  the 
plaintiffs.  At  the  hearing  Bacon  V.C.  made  a  decree  declaring  that  the 
plaintiffs  were  entitled  to  the  cargoes,  and  that  the  defendants  were  not 
entitled  to  reimbursement  of  any  expenses,  and  directing  an  inquiry 
"what  damages  had  been  sustained  by  the  plaintiffs  by  reason  of  the 
detention  of  the  cargoes  by  the  defendants."  On  appeal  this  House  having 
regard  to  the  terms  of  the  consent  order  varied  the  decree  by  declaring 
that  the  defendants  were  entitled  to  receive  out  of  the  proceeds  of  the 
cargoes  payment  of  all  sums  properly  disbursed  by  them  on  account  of 
freight  and  landing  charges,  and  otherwise  affirmed  the  decree.  Upon  the 
inquiry  as  to  damages  the  chief  clerk  found  that  the  detention  began  on 
the  arrival  of  the  cargoes  respectively  at  their  ports  of  discharge,  and 
computing  the  damages  on  the  principle  that  the  illegal  detention  continued 
until  the  decree  of  Bacon  Y.C,  allowed  interest  at  5  per  cent,  upon  the 
proceeds  of  the  cargoes  until  the  decree,  less  the  interest  gained  in  Court 
and  paid  in  by  the  receiver.  Upon  a  summons  to  vary  the  chief  clerk's 
certificate : — 

Held  that  the  former  decision  of  this  House  was  consistent  with  the 
order  for  the  inquiry  as  to  damages  ;  that  the  consent  order  did  not  convert 
an  unlawful  into  lawful  detention,  but  that  after  the  order  for  the  appoint- 
ment of  a  receiver  the  cargoes  were  in  the  possession  of  the  Court  and 
any  damages  suffered  by  the  plaintiffs  were  due  to  the  law's  delay  and  not 
to  any  wrongful  act  of  the  defendants ;  that  interest  at  5  per  cent,  ought 
therefore  to  be  allowed  until  the  order  for  the  appointment  of  a  receiver 
but  not  after.  The  decision  of  Kay  J.  (42  Ch.  D.  66)  and  of  the  Court  of 
Appeal  (43  Ch.  D.  316)  varied  accordingly. 

By  Lords  Watson  and  Macnaghten: — On  general  principles  and 
independently  of  the  terms  of  the  consent  order  the  defendants  though 
they  had  illegally  detained  the  plaintiff's  property  were  entitled  to  repay- 
ment of  the  expenses  properly  incurred  by  them  on  account  of  freight 
and  landing  charges  (See  pp.  173,  186). 


A 


PPEAL  from  an  order  of  the  Court  of  Appeal  (1). 
Tlie  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Lord  Watson : — 

On  the  27th  of  April  1880  a  writ  issued  from  the  Chancery- 
side  of  the  High  Court,  at  the  instance  of  Dreyfus  Brothers, 
against  the  Peruvian  Guano  Company,  and  the  captains  of  eight 
vessels  laden  with  guano,  which  had  sailed  from  Lobos  in 
December  1879.  The  plaintiffs  claimed  delivery  of  the  cargoes 
of  these  vessels ;  an  injunction  to  restrain  the  defendant  company 
from  demanding  or  receiving,  and  the  other  defendants  from 
delivering  or  transferring,  except  to  the  plaintiffs,  the  whole  or 
any  part  of  these  cargoes ;  and  the  appointment  of  a  receiver. 

(1)  43  Ch.  D.  316. 

3        '0  2 
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On  the  SOth  of  April  1880  tlie  plaintiffs  moved  for  an  injunc- 
tion and  the  appointment  of  a  receiver  in  terms  of  the  writ; 
when  the  late  Master  of  the  Eolls  pronounced  an  order,  the 
defendant  company,  by  their  counsel,  consenting  thereto.  By 
its  terms,  the  action  was  dismissed  as  against  the  eight  defendant 
captains  ;  and  the  plaintiffs  were  allowed  to  amend  their  writ 
by  extending  their  claim  to  the  cargoes  of  three  other  vessels, 
which  had  been  dispatched  from  Lobos  in  December  preceding. 
The  concluding  part  of  the  order,  which  has  given  rise  to  much 
controversy,  and  the  effect  of  which  must  be  again  considered 
in  disposing  of  these  appeals,  is  thus  expressed : — "  And  the 
Peruvian  Guano  Company,  Limited,  by  their  counsel  under- 
taking that  the  receipt  by  them  of  the  cargoes  of  guano  in 
question  in  this  action,  including  those  to  be  added  by  amend- 
ment, shall  be  without  prejudice  to  any  question  between  the 
parties,  and  that  they  will  keep  separate  accounts  of  their 
expenditure  and  receipts  in  respect  of  the  said  cargoes,  and 
abide  by  any  order  which  this  Court  shall  make  with  respect 
to  the  said  cargoes,  or  any  of  them,  or  the  proceeds  thereof 
respectively." 

Of  the  eleven  vessels  whose  cargoes  were  in  dispute,  two  were 
chartered  to  Valencia  and  Bordeaux,  which  they  reached  respec- 
tively on  the  11th  of  May  and  the  1st  of  June.  Nine  were 
destined  to  a  port  of  call,  and  thence  as  ordered,  to  a  safe  port 
in  Great  Britain  or  Ireland,  or  (within  certain  limits)  on  the 
Continent  of  Europe.  On  arrival  at  their  ports  of  call,  these 
vessels  were  directed  by  the  defendant  company  to  their  several 
ports  of  discharge,  at  which  two  arrived  on  the  22nd  and  23rd 
of  April,  four  in  May,  two  in  J une,  and  the  last  of  them  on  the 
27th  of  July  1880. 

The  plaintiffs  delivered  their  statement  of  claim  on  the 
16th  of  July  1880,  amended  on  the  10th  of  March  1881,  in 
which  they  averred  that  the  cargoes  in  question  had  been  duly 
assigned  and  transferred  to  them  by  the  Peruvian  Government ; 
but  that  the  defendant  company,  as  the  vessels  arrived  at  their 
ports  of  call  or  discharge,  had  claimed  and  taken  possession  of 
the  cargoes  as  their  property.  They  also  alleged  that  "the 
defendant  company  had  wrongfully  detained  all  the  said  cargoes 
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from,  and  prevented  their  delivery  to,  the  plaintiffs."  In  these 
circumstances  the  plaintiffs  claimed  (1)  delivery;  (2)  damages 
for  detention  of  cargoes ;  (3)  if  necessary  and  proper,  an  injunc- 
tion ;  and  (4)  a  receiver. 

The  company's  statement  of  defence,  delivered  on  the  9th  of 
November  1880,  sets  forth  that  they  were  consignees  for  value 
of  all  the  cargoes  in  question,  under  an  agreement  between  them 
and  the  Peruvian  Government,  dated  the  7th  of  June  1876,  and 
known  as  the  Eaphael  Contract.  It  concludes  with  this  allega- 
tion : — "  The  defendant  company  took  possession  of  the  said 
several  cargoes,  but  the  defendant  company  denies  that  such 
possession  was  wrongfully  taken.  The  defendant  company 
denies  that  the  said  cargoes,  or  any  of  them,  were  or  are  the 
property  of  the  plaintiffs,  and  that  the  company  has  wrongly,  or 
in  fact,  deprived  the  plaintiffs  of  the  use  or  possession  thereof, 
and  that  the  plaintiffs  have  suffered  great  or  any  damage  or 
loss." 

Then  followed  an  amended  reply  by  the  plaintiffs,  with 
amended  rejoinder,  surrejoinder,  and  rebutter.  I  shall  not  refer 
to  these  pleadings  in  detail,  because  they  do  not  appear  to  me 
to  alter,  in  any  material  respect,  the  issues  raised  by  the  state- 
ments of  claim  and  defence ;  with  this  exception,  that  in  their 
rejoinder  the  company  took  the  plea  that  in  any  event  they  were 
entitled  to  repayment  of  the  sums  disbursed  by  them  for  freight 
and  landing  charges. 

On  the  17th  of  December  1880  the  late  Master  of  the  Kolls, 
on  the  motion  of  the  plaintiffs,  ordered  that  a  proper  person 
should  be  appointed  receiver,  and  in  pursuance  of  that  order  a 
receiver  was  duly  appointed  upon  the  23rd  of  February  1881 ; 
to  whom  the  company  delivered  the  unsold  cargoes  in  their 
possession,  and  also  the  proceeds  of  the  cargoes  which  they  had 
disposed  of. 

The  case  was  tried  before  Bacon  Y.C.,  who  came  to  the  con- 
clusion that  the  plaintiffs  had  right  to  all  the  cargoes  in  question. 
By  his  formal  judgment,  which  is  dated  the  13th  of  January 
1885,  the  learned  judge  found  that  the  Guano  Company  were  not 
entitled  to  reimbursement  of  any  expenses  incurred  by  them,  or 
in  their  behalf,  with  the  exception  of  the  expenses  attending  the 
sale  of  two  cargoes.    He  directed  "  an  inquiry  what  damages 
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have  been  sustained  by  the  plaintiffs  by  reason  of  the  detention 
by  the  defendant  company  of  the  cargoes  of  guano  in  question  in 
this  action." 

His  decision  was  carried  by  the  company  to  the  Court  of 
Appeal,  where,  in  the  course  of  argument,  they  gave  up  their 
claim  to  the  cargoes,  and  merely  insisted  for  £4  15s.  per  ton  of 
guano,  being  the  sum  payable  for  commission  and  charges  under 
the  Eaphael  Contract,  and  alternatively  for  repayment  of  the 
sums  actually  paid  by  them  for  freight  and  landing  charges. 
The  majority  of  the  Court  of  Appeal  (Cotton  and  Fry  L.JJ., 
Bowen  L.J.  dissenting),  upon  the  12th  of  February  1886,  affirmed 
the  judgment  of  the  Vice-Chancellor,  with  costs. 

The  company  then  presented  an  appeal  to  this  House,  com- 
plaining of  the  judgments  of  the  Courts  below,  in  so  far  as  these 
disallowed  either  their  claim  under  the  Eaphael  Contract  or  their 
actual  disbursements.  That  part  of  the  Yice-Chancellor's  order 
which  directs  an  inquiry  as  to  the  amount  of  damages  caused  by 
the  company's  detention  of  the  cargoes  was  not  appealed  from, 
and  was  not  made  the  subject  either  of  argument  or  of  comment 
at  the  Bar  of  the  House. 

This  House,  on  the  ISth  of  July  1887,  reversed  the  orders 

appealed  from,  in  so  far  as  these  related  to  the  disallowance  of 

the  appellants'  claims  for  freight  and  landing  charges;  and 

quoad  ultra  affirmed  the  same,  subject  to  the  declaration  that 

the  company  were  entitled  to  receive,  out  of  the  proceeds  of  the 

eleven  cargoes,  "  payment  of  all  sums  properly  disbursed  by  them 

in  connection  with  the  said  cargoes,  on  account  of  freight  and 

landing  charges,  with  interest  at  4  per  cent,  from  the  date  of 

disbursement,  so  far  as  the  same  have  not  been  already  repaid 

to  them,  or  allowed  to  them  in  account  with  the  Peruvian 

Government  (1)." 

(1)  The  judgments  delivered  in  this 
House  on  the  18th  of  July  1887  after 
consideration,  were  (omitting  state- 
ments of  facts  and  matters  not  rele- 
vant to  this  report)  as  follows  : — 


Lord  Watson  : — 

My  Lords,  the  majority  of 


the 


Court  of  Appeal  were  of  opinion  that, 
notwithstanding  the  terms  of  the  con- 


sent order  of  the  30th  of  April  1880, 
the  appellants  must  be  treated  as 
wrongdoers  in  receiving,  landing,  and 
holding  the  cargoes  in  question,  sub- 
ject to  the  orders  of  the  Court. 
Cotton  L.J.  said  "  the  appellants  can- 
not claim  as  against  Messrs.  Dreyfus 
to  have  any  lien  or  claim  against  the 
proceeds  of  these  cargoes  for  what 
they  paid  with  a  view  of  asserting  an 
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insisting  upon  the  adverse  title  whicli 
in  our  opinion  they  have  no  right  to." 
Had  I  been  able  to  come  to  the  con- 
clusion that  the  payments  of  freight 
and  landing  charges  were,  in  point  of 
fact,' made  by  the  appellants  eo  intuitu 
I  should,  probably,  have  agreed  with 
the  learned  Lord  Justice  as  to  the 
legal  result.  But  it  was  matter  of  ex- 
press agreement  between  the  parties 
that  the  receipt  of  the  cargoes  by  the 
appellants  was  not  to  alter  or  aid 
their  position  in  regard  to  the  subject 
matter  of  the  action,  or,  in  other 
words  was  not  to  assist  their  adverse 
title,  and  in  these  circumstances  I 
think  that  their  actual  receipt  of  the 
cargoes  must,  at  least,  be  regarded  as 
a  neutral,  and  not  an  adverse  act  of 
possession.  Whether  that  circumstance 
would  of  itself  be  sufficient  or  not  to 
found  a  claim  for  reimbursement,  I 
do  not  think  it  necessary  to  decide. 

The  law  of  England  bearing  upon 
that  question  does  not  appear  to  me 
to  be  in  a  very  satisfactory  condition, 
and  it  would  not  be  an  easy  task  to 
ascertain  and  reconcile  the  principles 
which  are  supposed  to  govern  many 
of  the  authorJ.ties  cited  in  the  course 
of  the  argument.    It  has,  however, 
been  decided  (in  my  opinion  rightly) 
that  a  claim  such  as  is  preferred  by 
the  appellants,  will  lie,  if  the  facts  of 
the '  case  warrant  the  conclusion  that 
there  was  an  agreement  to  the  effect 
that  necessary  advances  were  to  be 
repaid.    The  agreement  need  not  be 
express.    It  is  sufficient  that  the  re- 
spondents should  by  their  conduct, 
active  or  passive,  have  created  a  reason- 
able inference  that  outlays  necessary 
for  the  landing  and  safe  keeping  of 
the  guano  were  to  form  a  charge  upon 
its  proceeds.    I  am  of  opinion,  with 
Bowen  L.J.,  that  the  circumstances 
of  the  present  case  afford  sufficient 
grounds  for  drawing  that  inference  in 
favour  of  the  appellants. 


The  Order  of  the  30th  of  April    H.  L.  (E.) 
1880  embodies  the  terms  of  a  mutual  ^ggg 
arrangement  between  the  appellants  v— 
and  the  respondents.    It  was  not  an  q^^^,^^ 
act  of  the  Court  causa  cognita.  The 
arrangement  was  temporary  in  this  Deeyfxjs 
sense,  that  it  was  alterable  by  the  '^^^^^^ 
Court  on  the  application  of  either  of  ' 
the  parties ;  but,  so  long  as  it  re- 
mained unaltered  and  was  acted  upon, 
it  must  govern  their  rights.  The 
purpose  of  the  arrangement  was  two- 
fold, first,  to  eliminate  from  the  action 
the  captains  of  the  eleven  vessels,  who 
had  no  patrimonial  interest  in  the 
subject  matter  of  the  litigation,  and 
secondly,  to  supersede  the  necessity 
of  appointing  a  judicial  receiver.  The 
immediate  effect  of  the  order  was  to 
enable  the  captains  to  give  delivery 
to  the  appellants,  which  they  would 
not  have  been  in  safety  to  do  if  they 
had  continued  to  be  parties  to  the 
cause. 

It  is  perfectly  true  that  by  the  con- 
sent order  the  appellants  were  not 
made  judicial  receivers,  and  that  no 
obligation  was  thereby  laid  upon  them 
to  take  delivery  of  the  cargoes.  But, 
notwithstanding  the  absence  of  an 
obligation  to  that  effect,  the  terms  of 
the  order  appear  to  me  plainly  to  im- 
ply that  it  was  in  the  contemplation 
of  both  parties  alike  that  the  appel- 
lants would  receive  and  store  the 
cargoes  as  they  arrived,  paying  freight 
and  landing  charges.  It  was  expe- 
dient and  necessary,  in  the  interest  of 
the  litigant  who  might  in  the  end 
prove  successful,  that  these  acts  should 
be  performed  by  some  one,  and  it  has 
not  been  suggested,  and  cannot,  in  my 
opinion,  be  plausibly  suggested  that 
the  respondents  expected  or  intended 
that  they  should  be  performed  by 
anybody  other  than  the  appellants. 
Accordingly  the  Order  is  framed  and 
could  only  prove  effective  upon  the 
assumption  that  the  appellants  were 
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H.  L.  (E.)    to  oLtain  receipt  of  the  cargoes,  and 
^gg2  that  contemplated  event,  it  ex- 

v^v-*'       pressly  provides  that  the  appellants 

Peruvian    are  to  keep  separate  accounts  of  their 

OuANO  Co.  expenditure  and  receipts,  and  are  to 
Dreyfus     abide  by  any  order  which  the  Court 

Brothers  may  make  with  respect  to  the  cargoes 
^J^'  or  their  proceeds.  The  provision  as 
to  keeping  separate  accounts  obviously 
means  that  the  appellants  were  not  to 
mix  up  the  items  of  expenditure  and 
receipt  relating  to  those  eleven  vessels 
with  their  general  account  as  agents 
of  the  Peruvian  Government,  and 
must,  therefore,  have  been  inserted  in 
the  order  with  a  view  to  the  possible 
event  of  the  respondents  succeeding 
upon  the  merits  of  the  action. 

In  these  circumstances,  I  am  un- 
able to  hold  that  in  taking  delivery 
of  the  cargoes  the  appellants  acted  as 
wrongdoers,  or  for  the  purpose  of  set- 
ting up  a  title  adverse  to  the  respon- 
dents. Although  they  were  not 
judicially  appointed  to  receive,  the 
appellants  appear  to  me  to  have  acted 
as  they  did  within  the  contemplation 
and  intention  of  the  respondents  them- 
selves, with  the  view  of  protecting 
the  cargoes  in  the  meanwhile,  and  of 
placing  them  under  the  control  and 
orders  of  the  Court  for  the  purposes 
of  the  litigation.  I  agree  with 
Bowen  L.J.,  in  thinking  that  the  ap- 
pellants acted  as  receivers  de  facto 
with  the  implied  assent  of  the  respon- 
dents ;  not  as  it  is  now  contended  in 
their  own  wrong,  but  rightfully,  as 
rightfully  as  if  it  had  been  under  the 
Order  of  the  Court.  I  agree,  more- 
over, with  all  the  observations  of  the 
Lord  Justice  as  to  the  implied  right  of 
the  appellants  to  receive  payment  of 
their  advances.  They  were,  in  my 
opinion,  fairly  entitled  in  the  circum- 
stances of  the  case  to  rely  upon  these 
advances  being  repaid  to  them  in  the 
event  of  their  defence  failing,  and  of 
their  being  called  upon  to  deliver  up 


or  account  for  the  cargoes  of  which 
they  had  obtained  receipt.  If  it  was 
the  intention  of  the  respondents  to  in- 
sist that  notwithstanding  the  arrange- 
ments then  made  the  appellants  ought 
to  be  treated  as  wrongdoers,  and  ought 
not  to  have  their  necessary  advances 
repaid  to  them,  I  think  it  was  their 
bounden  duty  to  say  so.  If  they  had 
said  so  explicitly  on  the  30th  of  April 
1880,  I  hardly  think  the  appellants 
would  have  consented  to  the  Order  of 
that  date ;  it  would  manifestly  have 
been  more  advantageous  for  them  to 
consent  at  once  to  the  appointment  of 
an  official  receiver  in  terms  of  the 
respondent's  motion. 

I  am,  therefore,  of  opinion  that  the 
judgments  of  the  "Vice  Chancellor,  and 
of  the  Appeal  Court  upon  this  part  of 
the  case  ought  to  be  reversed,  and 
that  your  Lordships  ought  to  declare 
that  the  appellants  are  entitled  to 
receive  payment,  out  of  the  proceeds 
of  the  eleven  cargoes  of  guano  in  ques- 
tion, of  all  sums  disbursed  by  them 
on  account  of  freight  and  landing 
charges  which  have  not  been  already 
repaid  to  them  or  credited  to  them  in 
account  with  the  Peruvian  Grovern- 
ment.  I  think  the  finding  of  the 
Vice-Chancellor  with  respect  to  costs 
should  be  allowed  to  stand,  and  that 
the  appellants  ought  to  have  their 
costs  in  the  Appeal  Court  and  in  this 
House,  and  I  move  accordingly. 

Lord  Fitzgerald  : — 

My  Lords,  when  the  plaintiffs  in- 
stituted the  motion  for  an  injunction 
and  receiver  they  claimed  that  an 
officer  of  the  Court  should  be  put  in 
actual  possession  to  realise  and  receive 
the  produce  of  the  goods,  and  hold 
the  net  produce  in  usum  juris.  But 
it  is  unnecessary  to  point  out  that  the 
net  produce  could  only  be  reached  by 
deducting  freight  and  landing  charges. 
Such  was  the  position  of  the  parties 
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when  the  plaintiffs  instituted  the 
motion  which  resulted  in  the  order  of 
the  30th  of  April.  That  order  was  in 
form  only  an  order  of  the  Court.  It 
was  essentially  a  compromise  of  the 
pending  motion.  It  was  a  give  and 
take  order,  under  which  each  party 
took  benefits ;  the  larger  proportion 
being  with  the  plaintiffs.  When  I 
learned,  in  the  course  of  the  discus- 
sion, that  the  order  had  been  in  fact 
arranged  by  the  counsel  for  the  liti- 
gant parties,  I  confess  that  I  was  as- 
tonished that  any  question  could  be 
raised  as  to  the  right  of  the  defendants 
to  be  recouped  the  moneys  they  had 
advanced  to  make  the  property  avail- 
able, and  astounded  at  the  success  of 
the  plaintiffs'  contention. 

Taking  into  consideration  the  cir- 
cumstances I  have  adverted  to,  that 
order  is  in  my  judgment  essentially 
and  in  all  its  ingredients  a  consent 
order,  and  as  much  as  if  every  term  of 
it  had  been  preceded  by  the  words 
"  and  by  consent  of  both  parties." 
There  is  no  magic  in  the  term  "  con- 
sent," you  may  substitute  for  it  "  ar- 
ranged between  and  acquiesced  in  by 
both  parties."  The  result  is  the 
same,  and  we  ought  not  to  suffer  any 
departure  from  it.  The  plaintiffs  ob- 
tained considerable  benefit  under  it; 
the  consent  of  the  defendants  to  the 
whole  order  to  strike  out  the  captains 
as  defendants  and  dismiss  the  action 
as  against  them  without  costs ;  the 
amendment  of  the  summons,  by  ex- 
tending the  plaintiffs'  claim  to  three 
other  cargoes  then  afloat,  and  which 
had  not  arrived  either  at  port  of  call 
or  port  of  discharge  ;  the  undertaking 
of  the  defendants  that  the  receipt  by 
them  of  the  cargoes  should  not  preju- 
dice any  question  between  the  parties, 
and  that  they  would  keep  separate 
accounts  of  expenditure  and  receipt  in 
respect  of  the  cargoes.  The  defendants 
became  in  effect  under  that  order 
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undertaking  that  they  should  keep  "^^^^^^^ 
separate  accounts  of  receipt  and  ex-  ' 
penditure  affords  a  key  to  the  true  in- 
terpretation of  the  order.  It  was  sub- 
sequent to  that  order  that,  with  the 
exception  of  two  payments  in  advance, 
the  defendants  paid  the  freight  and 
landing  charges,  charges  to  the  extent 
of  many  thousands  of  pounds.  When 
the  defendants  under  that  order  were 
permitted  with  the  acquiescence  of 
the  plaintiffs  to  receive  the  cargoes, 
it  seems  to  me  necessarily  to  import 
that  they  were  invited  to  do  such  acts 
as  were  necessary  for  the  purpose,  and, 
inter  alia,  to  pay  freight  and  charges. 

My  Lords,  I  have  already  expressed 
the  interpretation  I  put  on  the  agree- 
ment between  the  parties  incorporated 
in  the  order  of  the  30th  of  April,  I 
adopt  the  reasoning  of  Lord  Justice 
Bowen,  and  the  judgment  of  my  noble 
and  learned  friend,  and  I  rejoice  at 
being  able  to  concur  in  the  order  now 
proposed,  which  is  in  my  judgment  in 
accordance  with  law  and  right. 

Lord  Macnaghten  : — 

My  Lords,  I  agree  with  the  Court 
of  Appeal  on  the  point  upon  which 
that  Court  was  unanimous,  but  the 
claim  of  the  appellants  to  be  allowed 
the  amount  of  freight  and  charges 
paid  by  them  stands  I  think  on  a  dif- 
ferent ground. 

The  argument  on  this  branch  of  the 
case  was  presented  by  the  appellants' 
counsel  in  two  ways.  In  the  first 
place,  your  Lordships  were  invited  to 
examine  the  general  law  applicable  to 
the  question,  and  then  to  consider  the 
effect  of  the  order  of  the  30th  of  April 
1880.    The  learned  counsel  for  the 
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respondents  followed  the  same  line  of 
argument.  As  your  Lordships  enter- 
tain no  doubt  as  to  the  effect  of  the 
order,  it  is  not  necessary  to  express 
any  final  opinion  upon  the  larger 
question.  But  as  I  am  unable  to  con- 
cur in  the  view  of  the  Court  of  Appeal 
on  this  point,  I  desire,  out  of  respect 
for  their  judgment,  to  state  some  of 
the  reasons,  which  lead  me  to  doubt 
the  soundness  of  their  conclusion. 
The  argument  of  the  learned  counsel 
for  the  respondents,  which  was  adopted 
by  the  majority  of  the  Court  of  Appeal, 
may  be  found  stated,  in  so  many 
words,  in  several  cases  at  Common 
Law.  In  itself  the  argument  is  per- 
fectly sound.  The  appellants,  it  is 
said,  had  no  right  to  this  property,  it 
belonged  to  the  respondents.  They 
could  not  therefore  obtain  a  lien  by 
expending  money  in  connection  with 
it.  How  then  can  they  claim  to  be 
allowed  their  expenditure  ?  They  can- 
not surely  set  up  their  own  wrong. 

But,  although  the  Courts  of  Law 
not  unfrequently  put  forward  that 
argument,  they  seem  to  have  been  in 
the  habit  of  escaping  from  its  logical 
consequences  by  the  convenient  in- 
strumentality of  a  jury,  more  con- 
cerned to  administer  what  they  thought 
justice  than  to  maintain  the  strict 
rules  and  rigorous  maxims  of  the  Com- 
mon Law.  In.  cases  of  trover  and  in 
cases  of  trespass,  where  there  were  no 
circumstances  of  aggravation,  juries 
were  told  that  they  might  take  into 
consideration,  in  mitigation  of  damages, 
payments  which  the  plaintiff  himself 
would  have  had  to  make  if  the  defend- 
ant had  not  made  them.  For  instance, 
in  Doe  v.  //are,  2  C.  &  M.  145,  in  an 
action  for  trespass  for  mesne  profits 
tried  before  Lord  Lyndhurst,  when 
Lord  Chief  Baron,  the  defendant,  who 
had  been  wrongfully  in  occupation  of 
land,  was  allowed  by  way  of  deduction 
a  payment  for  ground  rent  which  he 


was  obliged  to  make  as  occupier.  On 
motion  to  increase  the  damages  by 
the  amount  deducted,  the  Court  re- 
fused to  disturb  the  verdict.  Baron 
Bayley  saying,  "  The  defendant  only 
paid  what  the  plaintiff  must  have 
paid,  and  if  so  the  plaintiff  is  not 
hurt."  Doe  v.  Hare  was  approved  and 
followed  in  Barber  v.  Broiun,  1  C.  B. 
(N.S.)  121.  So  in  Clarhe  v.  Nichol- 
son, 6  C.  &  P.  712,  and  1  C.  M.  &  K. 
724,  in  an  action  of  trover  for  goods 
belonging  to  the  assignees  of  a  bank- 
rupt, wrongfully  seized  and  wrongfully 
sold  by  the  sheriff,  the  sheriff  was 
allowed  the  expenses  of  sale,  because 
the  goods  must  have  been  sold  by  the 
assignees  if  not  sold  by  the  sheriff. 
On  appeal  in  the  Court  of  Exchequer, 
the  Lord  Chief  Baron  (Lord  Abinger) 
said,  "We  do  not  lay  it  down  as  a 
matter  of  law  in  any  case,  but  we  say 
that  the  jury  are  entitled  to  make 
these  deductions  if  they  think  them 
fair."  Another  case  which  seems  to 
me  to  throw  some  light  upon  this 
question  is  the  case  of  Beid  v.  Fair- 
hanks,  13  C.  B.  692.  The  case  was 
this.  An  unfinished  ship  was  wrong- 
fully taken  out  of  the  possession  of 
the  plaintiffs  and  completed  by  the 
defendants.  The  plaintiffs  sued  in 
trover,  and  claimed  in  damages  the 
value  of  the  ship  as  increased  by  the 
defendants'  expenditure.  Mr.  Justice 
Maule  said,  "  it  may  be  that  the 
wrongdoer  who  acquires  no  property 
in  the  thing  he  converts  acquires  no 
lien  for  what  he  expends  upon  it,  and 
the  owner  may  bring  detinue  or  trover, 
but  it  does  not  follow  that  if  the 
owner  brings  trover  he  is  to  recover 
the  full  value  of  the  thing  in  its  im- 
proved state.  The  proper  measure 
of  damages,  as  it  seems  to  me,  is  the 
amount  of  the  pecuniary  loss  the 
plaintiffs  have  sustained  by  the  con- 
version of  their  ship."  Chief  Justice 
Jervis  added ;  "  that  is,  what  she  was 
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really  worth  when  the  defendants 
converted  her ;  the  plaintiffs  had  lost 
the  value  of  the  vessel  before  the  de- 
fendants began  to  lay  out  money  upon 
her."  And,  when  it  was  urged  that 
there  was  no  warrant  for  saying  that 
the  plaintiffs'  right  was  limited  to  the 
value  of  the  ship  only  after  deducting 
what  the  defendants  had  wrongfully 
laid  out  in  completing  her,  the  Chief 
Justice  answered,  "  In  strictness  that 
may  be  so,  but  no  jury  would  give 
such  damages,  and  they  would  always 
give  what  they  conceive  the  plaintiffs 
justly  entitled  to." 

Perhaps,  however,  the  most  instruc- 
tive cases  are  those  relating  to  coal 
trespass,  from  Martin  v.  Porter,  which 
was  decided  in  1839,  to  a  Scotch  case 
recently  before  this  House.  They  in- 
dicate the  current  of  modern  authority, 
and  shew  the  way  in  which  Courts  of 
Equity  dealt  with  the  subject  when 
they  were  empowered  to  award  dam- 
ages. The  rule  of  the  Court  of  Equity 
in  cases  of  coal  trespass  has  lately  been 
adopted  in  your  Lordships'  House. 
The  result  is  that,  in  these  cases  at 
any  rate,  every  Court  must  now  re- 
cognise and  apply  that  measure  of 
justice  which  Courts  of  Law  formerly 
declined  to  admit  as  a  matter  of  law, 
but  left  to  juries  to  apply  when  the 
equity  of  the  case  required  it. 

Martin  v.  Porter,  5  M.  &  W.  351, 
was  an  action  for  trespass  for  working 
the  plaintiffs  coal.  It  was  held  there 
that  the  proper  estimate  of  damages 
was  the  value  of  the  coal  when  gotten, 
without  deducting  the  expense  of  get- 
ting it,  but  allowing  the  cost  of  bring- 
ing the  coal  to  bank.  At  the  trial 
Baron  Parke  pointed  out  that  if  the 
action  had  been  in  trover,  and  the 
plaintiff  had  demanded  the  coal  at  the 
pit's  mouth  or  on  the  canal  bank,  he 
would  have  been  allowed  the  value  of 
it  at  the  place  of  demand,  without 
making  any  allowance  either  for  work- 


ing or  for  bringing  it  there.  How- 
ever, the  same  learned  Judge  in  Wood 
V.  Morewood,  3  Q.  B.  440,  which  was 
an  action  of  trover  for  coal,  tried  at 
the  Summer  Assizes  in  1841,  directed 
the  jury  that  if  the  defendant  were 
not  guilty  of  fraud  or  negligence,  but 
acted  fairly  and  honestly  in  the  full 
belief  that  he  had  a  right  to  do  what 
he  did,  they  might  give  the  fair  value 
of  the  coals  as  if  the  coalfield  had  been 
purchased  from  the  plaintiff.  The 
jury  in  that  case  acted  on  the  sug- 
gestion of  the  learned  Judge  ;  and  so 
the  claim,  which  would  have  been 
£10,000  or  £11,000  according  to  the 
rule  in  Martin  v.  Porter,  was  reduced 
to  £2310.  There  was  no  motion  for  a 
new  trial  in  that  case.  But  in  the 
following  year  the  rule  in  Martin  v. 
Porter  was  twice  re-affirmed,  in  Wild 
V.  EoU,  9  M.  &  W.  672,  and  Morgan 
V.  Powell,  3  Q.  B.  278,  Baron  Parke 
being  one  of  the  Court  in  Wild  v. 
Holt. 

However,  when  the  same  question 
was  raised  in  equity  after  Lord  Cairns's 
Act,  the  view  of  Parke  B.  in  Wood  v. 
Morewood  was  preferred  and  adopted 
by  Malins  Y.C.  in  Hilton  v.  Woods, 
Law  Kep.  4  Eq.  432,  and  afterwards 
by  Lord  Hatherley,  when  Lord  Chan- 
cellor, in  the  well-known  case  of 
Jegon  v.  Vivian,  Law  Eep.  6  Ch.  742, 
and  it  was  finally  approved  in  your 
Lordships'  House  in  Livingstone  v. 
Bawyards  Coal  Company,  5  App. 
Cas.  25.  In  that  case,  after  pointing 
out  that  there  was  no  element  of 
wilful  trespass  or  bad  faith  on  the 
part  of  the  defenders,  and  that  the 
minerals  were  not  of  special  value  as 
support  to  the  surface,  Lord  Cairns 
expressed  himself  as  follows:  "Of 
course  the  value  of  the  coal  taken 
must  be  the  value  to  the  person  from 
whom  it  was  taken,  because  I  do  not 
understand  that  there  is  any  rule,  in 
this  country  or  in  Scotland,  that  you 


H.  L.  (E.) 

1892 

Peruvian 
Guano  Co. 

V. 

Dreyfus 
Brothers 
&  Co. 


176 


HOUSE  OF  LOKDS 


[1892] 


H.  L.  (E,) 
1892 

Peruvian 
Guano  Co. 

V. 

Deeyfus 
Brothers 
&Co. 


have  a  right  to  follow  the  article 
which  is  taken  away,  the  coal  which 
is  severed  from  the  inheritance,  into 
whatever  place  it  may  be  carried  or 
under  whatever  circumstances  it  may 
come  to  be  disposed  of,  and  to  fasten 
upon  any  increment  of  value  which 
from  exceptional  circumstances  may 
be  found  to  attach  to  that  coal.  The 
question  is  what  may  fairly  be  said  to 
have  been  the  value  of  the  coal  to  the 
person  from  whose  property  it  was 
taken  at  the  time  it  was  taken." 
Those  observations,  which  are  in 
accordance  with  the  principles  laid 
down  in  Beid  v.  Fairlanhs,  seem  to 
me  to  be  of  the  greatest  importance, 
because  I  do  not  understand  that  they 
are  necessarily  confined  to  the  case  of 
coal  trespass,  and  it  cannot  be  denied 
that  the  payment  of  freight  in  the 
present  case  was  at  least  as  excep- 
tional a  circumstance  as  the  bringing 
to  bank  of  the  coal  in  the  case  which 
Lord  Cairns  was  considering. 

I  took  the  liberty  of  asking  Sir 
Horace  Davey,  during  the  argument, 
if  he  would  contend  that  if  the  owner 
of  coal  wrongfully  severed  happened 
to  find  it  at  the  pit's  mouth,  he  could 
recover  it  in  specie,  without  making 
any  allowance  for  hewing  or  bringing 
it  to  bank.  The  learned  counsel  said 
he  certainly  should  so  contend.  In- 
deed, it  was  necessary  for  him  to  do 
so  in  order  to  support  the  proposition 
for  which  he  was  arguing.  At  present 
I  am  not  satisfied  that  the  learned 
counsel  is  right.  It  certainly  would 
be  somewhat  strange  that  the  wrong- 
doer should  be  entitled  to  allowances 
if  the  wrongful  act  is  completed  by 
sale,  but  denied  those  allowances, 
however  just  they  may  be,  when  the 
wrongful  act  is  not  complete. 

In  order  to  account  for  the  supposed 
distinction  between  the  two  cases,  the 
learned  counsel  argued  that  it  might 
be  that  these  allowances  would  be 


made  in  an  action  of  trespass  or 
trover,  but  that  they  would  necessarily 
be  excluded  in  an  action  of  detinue. 
I  am  not  sure  that  this  proposition  is 
well  founded. 

The  old  writ  under  a  verdict  in  an 
action  of  detinue  authorized  the  sheriff 
to  distrain  the  goods  and  chattels  of 
the  defendant  if  he  did  not  return  the 
goods,  or  pay  a  sum  of  money  which 
was  the  assessed  value  of  the  goods. 
"  This,"  Mellish  L.J.  says  in  In  re 
Scarth,L3iW  Kep.  10  Ch.  234, "gave  the 
defendant  a  choice  whether  he  would 
give  up  the  goods  or  pay  the  money, 
and  drove  into  equity  all  who  wanted 
to  recover  the  actual  goods."    But  I 
need  not  point  out  that  equity  would 
not  interfere  unless  the  goods  were  of 
special  value  ;  nor  would  it,  I  appre- 
hend, assist  the  claimant  if  he  refused 
to  do  equity  by  making  just  allow- 
ances.   The  Common  Law  Procedure 
Act  1854:  enabled  courts  of  common 
law  to  make  an  order  for  the  return 
of  the  goods,  if  they  saw  fit  to  do  so. 
The  effect  of  that  provision,  as  pointed 
out  by  Maule,  J.,  in  Chilton  v.  Car- 
rington,  15  C.  B.  730,  is  not  to  take 
away  the  option  in  all  cases,  but  it 
enables  "  the  Court  or  Judge  to  make 
an  order  for  delivery,  where  it  would 
be  unjust  to  allow  the  defendant  to 
have  the  option,  and  where  he  can, 
and  in  the  opinion  of  the  Court  or 
Judge  ought  to,  restore  the  chattel  in 
specie."    I  am  not  aware  of  any 
authority  upon  the  point,  but  I  should 
doubt  whether  it  was  incumbent  upon 
the  Court  to  order  the  defendant  to 
return  the  goods  in  specie  where  the 
plaintiff  refused  to  make  a  fair  and 
just  allowance,  and  so  claimed  the 
interposition  of  the  Court,  under  the 
Common  Law  Procedure  Act,  for  the 
purpose  of  obtaining  an  advantage 
not  consistent  with  the  justice  of  the 
case. 

I  do  not  think  that  the  cases  re- 
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lating  to  policies  of  insurance  referred 
to  in  argument  have  any  bearing  upon 
tlie  present  question.  They  were, 
with  one  exception,  I  think,  cases  in 
which  persons  who  had  voluntarily 
expended  money  in  keeping  up  policies 
which  did  not  belong  to  them  claimed 
actively  a  lien  on  the  moneys  secured 
by  the  policies. 

Nor  do  I  think  that  any  assistance 
is  to  be  derived  from  the  two  cases  at 
Common  Law  referred  to  by  Sir  Horace 
Davey,  Nicholson  v.  Chapman,  2  H. 
Bl.  254,  and  Lemjpriere  v.  Fasley,  2  T. 
K.  485. 

Those  were  cases  of  trover,  and  the 
question  was  whether  the  plaintiff  was 
bound  before  he  brought  his  action 
to  tender  the  amount  of  expenses 
claimed  by  the  defendants.  Of  course 
he  was  not. 

My  Lords,  I  have  dwelt  at  some 
length  on  this  part  of  the  case  because 
it  appears  to  me  that  this  question 
ought  to  be  left  entirely  open  and 
unprejudiced  by  anything  that  has 
fallen  from  the  Court  of  Appeal.  If 
the  question  should  ever  arise,  it  will, 
in  my  opinion,  require  much  con- 
sideration and  a  fuller  argument  than 
has  been  addressed  to  your  Lordships. 
I  do  not  think  that  it  can  be  disposed 
of  in  a  summary  way  by  saying  that 
the  defendants  have  no  lien,  and, 
therefore,  are   not  entitled  to  any 
allowance.    It  will  have  to  be  deter- 
mined whether  there   is  any  rule, 
founded  on  principle  or  authority, 
which  compels  the  Court  to  enforce, 
as  against  a  defendant  who  has  acted 
honestly  though  mistakenly,  extreme 
legal  rights  at  the  instance  of  a  plain- 
tiff who  seeks  to  avail  himself  of  the 
assistance  of  the  Court  for  the  purpose 
of  obtaining   an  unjust  and  unfair 
advantage. 

I  now  come  to  the  order  of  the  30th 
of  April  1880,  and  I  must  say,  speak- 
ing for  myself,  that  if  it  had  not  been 


for  the  judgment  of  the  majority  of    H.  L.  (E.) 

the  Court  of  Appeal,  I  should  have  jggg 

thought  the  appellants'  case  too  clear  ^^v^ 

for  argument.    Putting  aside  for  a  ^^^^^'^ 
n  ^  .1     ^  1     Guano  Co. 

moment  the  case  of  the  two  vessels 

whose  cargoes  had  been  discharged,  Dreyfus 
though  apparently  the  parties  were  "^^^^^^^ 

not  aware  of  the  fact,  the  position  of   * 

things  was  this.     The  respondents 
come  forward  alleging,  and  alleging 
correctly  as  the  result  proved,  that 
the  cargoes  are  theirs  by  right,  and 
that  they  are  entitled  to  prevent  the 
captains  from  delivering  them  to  the 
appellants,  and  to  prevent  the  appel- 
lants from  receiving  them.  Accord- 
ingly by  their  writ,  issued  on  the  27th 
of  April,  they  asked  for  an  injunction 
against  the  captains,  and  an  injunc- 
tion against  the  Guano  Company. 
They  apply  at  once  for  an  injunction 
against  the  company,  and  for  a  re- 
ceiver. The  captains,  of  course,  could 
not  be  served  in  time  for  the  motion. 
The  order  of  the  3Cth  of  April  is  then 
made  by  arrangement.    Now  the  ob- 
ject of  the  respondents'  application 
was,  of  course,  to  keep  matters  in 
statu  quo  until  the  question  between 
the  parties,  the  question  to  whom  the 
cargo  belonged,  the  only  question 
which  had  arisen,  could  be  determined 
in  due  course.    To  keep  matters  in 
statu  quo,  it  was  necessary  to  provide 
at  once  for  the  delivery  of  the  cargoes. 
That  was  provided  for  by  permitting 
the  appellants,  until  further  order,  to 
receive  and  deal  with  the  cargoes  on 
certain  undertakings.     It  was  con- 
tended on  behalf  of  the  respondents 
that  the  order  was  not  a  consent  order 
on  their  part.    It  was  pointed  out 
that  the  consent  expressed   in  the 
order  was  the  consent  of  the  appel- 
lants, and  of  the  appellants  only.  It 
may  be  so;  but  it  only  makes  the 
case  clearer  against  the  respondents. 
If  the  appellants    alone  consented, 
what  did  they  consent  to  ?    Not  to  a 
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Afterwards,  there  was  an  inquiry  before  the  Chief  Clerk  with 
respect  to  damages  arising  from  detention  of  the  cargoes,  as 
ordered  by  the  decree  of  the  Vice- Chancellor.  The  Chief  Clerk 
made  his  certificate  in  March  1889.  He  found  that  the  detention 
of  the  eleven  cargoes  "  commenced  on  the  arrival  of  such  cargoes 
respectively  in  Europe  in  1880  "  ;  and,  upon  the  footing  that 
illegal  detention  continued  until  the  Vice- Chancellor's  decree, 
he  allowed  interest  at  5  per  cent,  upon  the  proceeds  of  the  cargo 
of  each  vessel,  from  the  time  of  its  arrival  in  port  to  the  date  of 
the  decree,  less  the  interest  gained  in  Court  and  paid  in  by  the 
receiver.  It  was  admitted  by  the  parties  that,  in  consequence  of 
eight  cargoes  having  been  sold  by  the  receiver  under  orders  of 
the  Court,  their  proceeds  were  less  by  £2148  18s.  2d.  than  would 
have  been  obtained  if  the  cargoes  had  been  sold  by  Dreyfus 


proposition  of  their  own ;  that  would 
"be  absurd.  Not  to  a  suggestion  by  the 
Court :  the  Court  did  not  interfere  in 
the  matter.  It  must  have  been  to  a 
proposal  or  suggestion  made  by  the 
respondents.  That  proposal  could 
only  have  been  a  proposal  that  the 
appellants  should  take  delivery.  The 
order  proceeded  on  that  footing ;  it  is 
consistent  with  no  other  view.  Having 
regard  to  the  surrounding  circum- 
stances, it  seems  to  me  that  the  order 
is  equivalent  to  an  invitation  by  the 
respondents  to  the  appellants  to  take 
delivery,  and  an  authority  to  them  to 
do  so,  so  far  as  the  authority  of  the 
respondents  was  required.  On  this 
footing,  too,  it  seems  to  me  that  the 
action  against  the  captains  was  dis- 
missed. Coupled  with  their  dismissal 
the  order  amounted  to  an  authority  to 
them  to  deliver  the  cargoes  to  the 
ax)pellants,  and  it  would  have  been  a 
complete  justification  to  them  for 
doing  so  if  their  conduct  in  the  matter 
had  afterwards  been  questioned.  Qui 
non  prohibet  quod  prohibere  potest 
assentire  videtur  is  an  old  maxim  of 
law.    Here  the  case  is  far  beyond 


mere  non-prohibition.  The  respon- 
dents first  prohibit,  and  then  by  ar- 
rangement withdraw  the  prohibition, 
and  so  sanction  the  act,  which  they 
were  minded  originally  to  prevent. 

I  agree  with  Bowen  L.J.  in  think- 
ing that  the  case  of  the  two  vessels 
whose  cargoes  had  been  delivered  can- 
not be  separated  from  the  case  of  the 
other  nine,  and  that  all  the  cargoes 
must  be  dealt  with  in  the  same  way. 

It  was  urged  by  the  counsel  for  the 
respondents  that  if  this  order  is  to  be 
treated  as  altering  legal  rights  on  a 
matter  not  pointedly  referred  to  in 
the  order,  it  would  tend  to  prevent 
arrangements  being  made  between 
counsel.  It  might,  I  think,  be  re- 
torted with  equal  justice  that  if  the 
order  is  to  operate  as  a  trap  and  a 
pitfall,  no  counsel  who  did  not  feel 
perfectly  sure  of  his  ground,  and  a 
match  for  his  opponent  in  astuteness, 
would  ever  venture  to  make  any  ar- 
rangement at  all. 

For  these  reasons  I  agree  with  the 
judgment  of  Bowen  L.J.,  and  I  think 
the  Order  of  the  Court  of  Appeal  must 
be  reversed. 


A.  C. 


AND  PKIVY  COUNCIL. 


179 
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were  increased  by  £351  6s.  lOd,     These  two  sums,  together  1892 

amounting  to  £2500,  with  interest  calculated  in  like  manner  to  Peruvian 

the  date  of  the  decree  of  1885,  were  allowed  by  the  Chief  Clerk.  ^^'^^^^ 

The  sums  thus  found  to  be  due  at  the  date  of  the  decree,  with  Dreyfus 

Brothees 

interest  at  4  per  cent,  to  the  date  of  his  certificate,  amounted  to      &  Co. 
£34,111  18s.  lid.,  at  which  sum  he  assessed  the  damages  then 
due  by  the  company. 

The  company  took  out  a  summons  to  vary  the  certificate,  by 
striking  out  the  finding  that  the  detention  commenced  on  the 
arrival  of  the  cargoes  in  Europe,  and  finding  in  lieu  thereof  that 
no  detention  took  place  on  the  arrival  of  the  cargoes  in  Europe, 
but  that  if  any  detention  took  place  it  occurred  previously,  viz., 
at  Lobos,  at  or  about  the  departure  of  the  cargoes;  and  by  striking- 
out  the  finding  that  the  plaintiffs  had  sustained  damages  to  the 
amount  of  £34,111  18s.  9d.,  and  substituting  a  finding  to  the 
effect  that  they  had  sustained  no  damage. 

The  summons  was  heard  before  Mr.  (now  Lord)  Justice  Kay, 
who  left  undisturbed  the  Chief  Clerk's  findings  as  to  damages  (1). 
An  appeal  was  brought,  the  result  of  which  was  that,  on  the  20th 
of  January  1890  the  Court  of  Appeal,  consisting  of  Cotton, 
Bowen,  and  Fry,  L. JJ.,  dismissed  the  appeal,  Bowen  L.J.  differ- 
ing upon  the  question  of  damages  (2).  Against  this  decision  the 
company  brought  the  present  appeal. 

1891.  JSTov.  27, 30 ;  Dec.  1.  Sir  B.  E,  Webster  A.G.  {Bighj  Q.C. 
and  Ealdane  Q.C.  with  him)  for  the  appellants : — 

The  decisions  appealed  against  misconceive  the  real  effect  of 
the  order  of  this  House.  The  order  of  Bacon  Y.C.  directed  an 
inquiry  "  what  damages  have  been  sustained."  That  meant 
"  what  damages,  if  any."  If  it  assumed  that  some  damages  were 
established  or  admitted,  nominal  damages  or  40s.  will  satisfy 
the  order.  It  cannot  mean  that  damages  are  to  be  assumed  in 
such  a  way  as  to  entitle  the  plaintiffs  to  have  them  assessed  on 
some  principle  which  would  be  neither  legal  nor  equitable.  The 
inquiry  would  be  satisfied  by  assessing  nominal  damages  or  at 
all  events  such  damages  as  were  caused  by  any  acts  of  detention 

(1)  42  Ch.  D.  66.  (2)  43  Ch.  D.  316. 
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committed  before  the  issuing  of  the  writ  (27th  of  April  1880). 
There  was  some  evidence  that  the  defendants  had  detained  two 
cargoes  before  that  date.  That  was  a  sufficient  reason  for  not 
appealing  against  that  part  of  the  order  of  Bacon  Y.C.  and  that 
explains  why  it  was  not  touched  by  the  order  of  this  House.  But 
the  Chief  Clerk's  certificate  has  assessed  damages  for  alleged 
acts  of  detention  after  the  issue  of  the  writ  and  after  the  consent 
order  of  the  30th  of  April  1880.  This  involves  a  misconstruction 
of  that  order.  The  consent  order  made  the  defendants  quasi- 
officers  of  the  Court  and  agents  of  the  litigants  to  hold  the  pro- 
ceeds for  whoever  might  be  entitled  to  them.  The  words  "  with- 
out prejudice  to  any  question  in  the  action  "  leave  the  question 
of  detention  just  where  it  was.  If  the  defendants  had  already 
committed  any  act  of  detention  the  plaintiffs  would  be  entitled 
to  damages,  if  not,  not.  The  order  cannot  turn  an  innocent 
act  intol  a  wrongful  one.  The  defendants  were  in  the  position 
of  a  receiver  appointed  by  the  Court.  If  a  receiver  makes  a 
mistake  or  is  guilty  of  negligence,  the  parties  are  not  liable  in 
damages.  The  bona  fide  assertion  of  a  claim  without  more  never 
has  ^iven  a  right  in  the  other  party  to  damages.  Kay  J.  seemed 
to  think  that  an  action  of  detinue  or  trover  would  lie  quia 
timet  (1).  There  is  no  precedent  for  such  an  action;  no  such 
thing  is  known  to  the  law  as  anticipated  trover  giving  a  right 
to  the  same  damages  as  actual  trover.  The  Court  of  Appeal  did 
not  hold  the  quia  timet  doctrine  but  decided  that  after  the  con- 
sent order  of  the  30th  of  April  1880,  and  even  after  the  order 
for  the  appointment  of  a  receiver,  the  detention  continued. 
There  is  no  authority  for  such  a  decision  and  it  is  inconsistent 
with  the  position  assumed  by  the  defendants  with  the  plaintiffs' 
consent  and  for  their  convenience  as  much  as  for  the  convenience 
of  the  defendants.  Williams  v.  Peel  Biver  Land  and  Mineral 
Comioany  (2)  relied  on  in  the  Court  of  Appeal  does  not  support 
the  contention  ;  it  turns  on  facts  quite  different  from  the  present. 

The  decision  of  the  Court  of  Appeal  is  inconsistent  with  the 
order  made  by  this  House.    This  House  decided  that  the  defen- 
dants were  entitled  to  repayment  of  the  freight  and  landing 
charges,  and  that  decision  must  have  been  on  the  footing  that 
(1)  42  Ch.  D.  66,  75.  (2)  55  L.  T.  (N.S.)  689. 
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were  not  wrongdoers,  and  that  they  were  therefore  not  liable  for  1892 

detention.    The  order  of  this  House  was  inconsistent  with  and  Peruvian- 

in  effect  reversed  the  finding  of  Bacon  Y.C.  that  everything 

done  by  the  defendants  after  the  consent  order  of  the  30th  of  Dreyfus 
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April  was  wrongful.  The  order  for  inquiry  no  doubt  remains,  but      &  Co. 

it  must  be  worked  out  in  accordance  with  the  final  order  of  this 
House,  that  is  by  assessing  nominal  damages.  Substantial 
damages  would  be  inconsistent  with  the  order  of  this  House,  and 
with  the  consent  order  which  invited  the  company  to  take  pos- 
session of  the  cargoes  and  authorized  them  to  do  whatever  was 
necessary  or  proper  for  consignees  to  do.  For  whatever  period 
the  interest  is  allowed  it  should  be  at  4,  not  5  per  cent. 

Sir  Horace  Bavey  Q.C.  and  Moulfon  Q.C.  {Ingle  Joyce  with 
them)  for  the  respondents : — 

The  decree  of  Bacon  V.C.  ordering  an  inquiry  what  damages 
had  been  sustained  "  by  occasion  of  the  detention  of  the  cargoes  " 
is  res  judicata  that  there  had  been  a  detention,  that  there  was  an 
injuria  entitling  the  plaintiffs  to  damages,  and  nothing  in  the 
order  of  this  House  affected  that  part  of  the  decree.  The  duty 
of  the  Chief  Clerk  was  to  ascertain  what  the  detention  was  and 
what  was  the  quantum  of  damages.  To  find  what  the  detention 
was  the  pleadings  and  the  issues  may  be  looked  at.  The  state- 
ment of  claim  alleges  a  wrongful  possession — an  actual  posses- 
sion— at  the  port  of  call.  The  defence  does  not  set  up  leave  and 
license  under  the  consent  order  of  the  30th  of  April  but  asserts 
that  the  possession  was  not  wrongful  because  the  cargoes  were 
not  the  property  of  the  plaintiffs.  Upon  an  inquiry  into  damages 
the  question  whether  the  inquiry  was  rightly  directed  cannot  be 
gone  into :  and  evidence  of  facts  which  would  have  been  a  defence 
to  the  action  cannot  be  given  in  mitigation  of  damages  :  Be 
Gaiilon  v.  L'Aigle  (1) ;  SjpecTc  v.  Phillips  (2).  Even  if  Bacon  V.C.  ■ 
were  wrong  in  directing  the  inquiry  it  is  too  late  now  to  complain. 
The  consent  order  of  the  30th  of  April  did  not  alter  any  of  the 
parties'  rights  but  expressly  left  them  as  they  were.  A  man 
who  has  been  deprived  of  his  property  does  not  lose  his  claim  to 


(1)  1  B.  ife  P.  357,  368. 
A.  C.  1892. 


(2)  5  M.  &  W.  279. 
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damages  because  he  takes  reasonable  means  to  protect  himself, 
e.g.  by  obtaining  an  injunction  and  consenting  to  an  order  with- 
out prejudice  to  any  question  :  Williams  v.  Peel  River  Land  and 
Mineral  Company  (1),  where  the  Court  of  Appeal  held  that  the 
detention  of  the  stock  by  the  bank  under  the  consent  order  did 
not  alter  the  plaintiffs'  rights  but  constituted  a  continuance  of 
the  wrongful  detention.  The  defendants  have  admitted  an  actual 
loss  owing  to  the  cargoes  being  sold  by  them  instead  of  by  the 
plaintiffs.  The  consent  order  did  not  direct  the  defendants  to 
take  possession  or  sell,  but  left  them  free  to  do  so  and  to  sell  at 
what  price  they  pleased.  Nothing  in  the  order  placed  the  defen- 
dants in  the  position  of  receivers.  The  plaintiffs  got  no  benefit 
from  the  order,  except  that  the  defendants  agreed  to  abide  by  any 
order  the  Court  might  make ;  and  that  they  were  bound  to  do 
without  the  consent  order.  The  benefit  the  defendants  got  was 
-employing  the  plaintiff's  property  or  its  proceeds  in  their  own 
^business  as  rivals  to  the  plaintiffs. 

In  such  an  action  as  this  in  Chancery  the  Court  grants  a  man- 
datory injunction  and  gives  relief  in  respect  of  matters  which 
take  place  in  the  course  of  the  action.  The  damages  are  given 
not  for  the  threat  to  take  possession  but  for  carrying  out  the 
threat  in  the  course  of  the  action.  Lord  Cairns'  Act  (21  &  22 
Vict.  c.  27)  by  sect.  2  enables  the  Court  of  Chancery  to  award 
damages  wherever  it  has  jurisdiction  to  grant  an  injunction,  and 
the  damages  may  be  for  acts  committed  after  the  issue  of  the 
writ,  and  the  Act  extends  to  actions  quia  timet,  e.g.  a  threatened 
injury  to  ancient  lights.  Lord  Cairns'  Act  was  repealed  by 
46  &  47  Vict.  c.  49  s.  3,  but  subject  to  the  qualification  in  sect.  5 
which  preserves  the  jurisdiction  given  by  Lord  Cairns'  Act : 
Sayers  v.  Collyer  (2).  Where  the  evidence  is  conflicting  so  that 
the  Court  will  not  grant  an  interlocutory  injunction  counsel  agree 
to  an  order.  When  an  interlocutory  injunction  is  granted  the 
plaintiff  always  has  to  give  an  undertaking  to  pay  damages  in 
case  the  injunction  is  discharged.  When  a  receivership  order  is 
granted  the  defendant  is  entitled  to  have  a  similar  undertaking 
by  the  plaintiff  in  the  event  of  the  defendants  being  injured  by 
the  order. 

(1)  55  L.  T.  (N.S.)  689,  692,  693.  (2)  28  Ch.  D.  103. 
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The  order  for  the  appointment  of  a  receiver  cannot  affect  the 
plaintiffs'  right  to  damages,  which  is  founded  on  their  being  kept 
out  of  possession.  The  defendants  took  possession  long  before 
that  order  was  made  and  the  loss  to  the  plaintiffs  continued  till 
judgment  was  recovered.  The  plaintiffs'  loss  is  the  same  whether 
the  cargoes  were  in  medio  or  in  the  defendants'  hands.  The 
plaintiffs  ought  to  be  put  in  the  same  position  as  if  they  had 
never  been  deprived  of  their  goods  by  a  bona  fide  but  in  fact 
wrongful  claim.  As  to  the  rate  of  interest  5  per  cent,  is  allowed 
because  a  merchant  is  supposed  to  make  that  in  his  business. 
As  soon  as  goods  are  warehoused  merchants  can  borrow  money 
on  the  documents  of  title  and  employ  it  in  their  business.  Five 
per  cent,  does  not  represent  the  real  loss  to  the  plaintiffs  for 
being  kept  five  years  out  of  £200,000  worth  of  goods  on  which 
they  had  made  advances. 
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Sir  B.  E,  Webster  A.G-.,  in  reply : — 

The  consent  order  of  30th  April  was  a  benefit  as  much  to  the 
plaintiffs  as  to  the  defendants.  It  was  made  because  of  difficul- 
ties in  dealing  with  the  cargo  in  the  then  state  of  things :  the 
plaintiffs  got  the  defendants  hard  and  fast  under  the  jurisdiction 
of  the  Court :  and  they  were  allowed  to  include  in  their  action 
three  cargoes  which  had  been  omitted  from  the  writ.  The  Court 
would  have  had  no  jurisdiction  to  make  such  an  order  without 
the  defendants'  consent,  and  it  is  a  breach  of  faith  in  the  plain- 
tiffs to  claim  the  taking  possession  as  a  wrongful  act.  It  was  an 
essential  condition  of  that  order  that  the  defendants  should 
receive  the  cargoes.  If  they  had  been  negligent  in  doing  so,  so 
that  demurrage  had  occurred,  they  would  have  been  liable  to  the 
plaintiffs  in  an  action  for  negligence.  There  is  no  case  where  a 
suit  having  begun,  and  the  Court  having  placed  property  in 
a  receiver's  hands,  that  has  been  held  to  be  wrongful  detention. 

The  House  took  time  for  consideration. 


1892.  Feb.  15.    Lord  Watson:— 

My  Lords,  in  order  to  appreciate  the  points  which  are  raised 
for  decision  in  this  appeal,  it  is  necessary  to  refer  to  the  course 
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which  this  litigation  has  taken.  [His  Lordship  then  stated  the 
facts  given  above.] 

The  question  for  decision  in  this  appeal  is  attended  with  som© 
difficulty.  It  depends  upon  the  construction  of  that  part  of  the 
Vice  Chancellor's  Order  of  13th  January  1885,  which  has  now 
become  final,  directing  an  inquiry  as  to  the  damages  sustained 
by  Dreyfus  Brothers.  The  Order  contains  no  declaration  that 
the  company  had  detained  the  cargoes  without  legal  title ;  but 
that  inference  is  implied  in  the  findings  which  it  does  contain, 
negativing  the  right  of  the  company  to  reimbursement  of  th© 
expenses  incurred  by  them  for  freight  and  other  charges,  either 
under  the  Kaphael  Contract  or  otherwise.  The  terms  of  the  order 
are  equivalent  to  a  finding  that  there  had  been  wrongful  deten- 
tion of  these  cargoes  by  the  company,  and  that  Dreyfus  Brothers 
were  entitled  to  recover  from  the  company  the  pecuniary  loss,  if 
any,  which  they  had  suffered  by  reason  of  such  detention.  But 
the  order  does  not,  either  expressly  or  by  implication,  define  the 
period  of  time  during  which  that  illegal  detention  existed.  Its 
terms  are  consistent  with  the  duration  of  illegal  detention  for 
such  longer  or  shorter  period  as  might  be  otherwise  ascertained.. 

I  can  hardly  doubt  that,  in  directing  an  inquiry,  the  Vice 
Chancellor  had  satisfied  himself  that  the  illegal  detention  of  the 
company  had  been  so  long  continued  that  it  fmight  have  occa- 
sioned  substantial  loss  to  Dreyfus  Brothers.  But  I  do  not  think 
that  consideration  is,  of  itself,  sufficient  to  compel  the  Court  to 
give  damages  for  that  which  does  not  constitute  illegal  detention. 
At  the  same  time,  I  hold  it  to  be  not  only  competent  but  neces- 
sary to  refer  to  the  pleadings  of  the  parties  and  to  the  other 
Orders  of  Court  for  the  purpose  of  ascertaining  the  precise  issues 
raised  in  the  action  with  respect  to  detention,  and  the  extent  to 
which  these  were  dealt  with  by  the  Court  either  affirmatively  oc 
negatively.  If  on  reference  to  these  sources  of  information  it 
were  matter  of  reasonable  inference  that  the  learned  judge  had, 
however  wrongly,  in  substance  decided  that  certain  acts  consti- 
tuted illegal  detention,  and  had  allowed  an  inquiry  into  the 
damage  resulting  from  these  acts,  it  would  be  too  late  now  to 
correct  his  error. 

The  Chief  Clerk,  as  I  have  already  pointed  out,  supplied  the 
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lucuna  in  the  terms  of  the  reference  to  him  by  assuming  that  the 
illegal  detention  of  the  company  lasted  from  the  arrival  of  the 
cargoes  at  their  respective  ports  of  discharge  until  the  date  of 
the  Vice  Chancellor's  decree.  If  that  had  been  expressly  decided 
by  the  Vice  Chancellor,  or  if  it  had  been  matter  of  fair  inference 
from  the  pleas  submitted  by  the  parties,  and  the  mode  in  which 
these  were  disposed  of  by  his  judicial  orders,  that  the  Vice-Chan- 
cellor  had  so  ruled,  the  decision  of  this  appeal  would  have  been 
attended  with  very  little  difficulty. 

In  dealing  with  the  arguments  addressed  to  us  upon  this 
branch  of  the  case,  it  will  be  convenient  to  divide  the  time 
during  which,  according  to  the  view  taken  by  the  Chief  Clerk, 
the  illegal  detention  continued,  into  three  periods.  The  first 
ends  with  the  date  of  the  consent  order  of  30th  April,  1880  ; 
the  second  commences  from  that  date  and  terminates  either  with 
the  appointment  of  a  judicial  receiver  or  with  the  order  for  his 
appointment  ;  and  the  third  covers  the  period  from  such  date 
until  the  decree  of  the  13th  January  1885.  The  question  whether 
there  was  illegal  detention  during  each  of  those  periods  depends 
upon  different  considerations,  which  I  shall  deal  with  separately 
and  in  their  order  of  time. 

That  the  detention  by  the  company  was  in  its  inception  illegal, 
does  not  seem  open  to  doubt.  In  their  pleadings  the  plaintiffs 
aver,  and  the  defendants  admit,  that  the  latter  had  assumed  such 
possession  of  or  control  overall  the  cargoes  in  question,  as  would 
necessarily  have  defeated  any  extra-judicial  demand  made  by 
Dreyfus  Brothers  for  delivery  of  the  guano  to  them  at  the  several 
ports  of  discharge.  Accordingly,  the  main  issue  raised  by  the 
pleadings  was  this,  whether  such  possession  as  the  company  had 
admittedly  taken  and  insisted  on  their  right  to  retain  was  wrong- 
ful or  not. 

The  company  now  maintain  that  their  detention  ceased  to  be 
illegal  whenever  their  actings  in  relation  to  the  eleven  cargoes 
became  subject  to  the  consent  order  of  April  1880;  and  in 
support  of  that  contention  they  placed  great  reliance  upon  expres- 
sions used  by  members  of  this  House  when  the  present  case  was 
before  it  upon  the  question  of  disbursements  for  freight  and 
landing  charges.    It  does,  not  appear  to  me  that  anything  which 
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was  said  by  your  Lordships  on  that  occasion  could  affect,  or  did 
affect,  the  question  whether  the  company  at  the  time  when  they 
made  these  disbursements,  were  rightfully  or  wrongfully  in  pos- 
session of  the  cargoes.  No  such  issue  was  raised  in  the  appeal 
which  the  House  had  then  to  consider.  The  only  issue  before 
the  House  was  whether  certain  outlays  made  by  the  company  in 
relation  to  the  cargoes  in  their  possession — outlays  which  would 
have  been  equally  necessary  and  expedient  if  the  cargoes  had 
been  in  the  possession  of  a  judicial  receiver,  or  of  Dreyfus 
Brothers — ought  to  be  disallowed  to  the  company  as  expenditure 
incurred  by  them  in  prosecution  of  a  legal  wrong.  All  of  their 
Lordships  held  that  the  terms  of  the  consent  order  were  sufficient 
to  deprive  the  action  of  the  company  in  making  these  outlays  of 
any  wrongful  aspect,  and  to  imply  their  right  to  be  repaid.  My 
noble  and  learned  friend  Lord  Macnaghten  expressed  an 
opinion  (1)  that,  apart  from  the  consent  order,  the  action  of  the 
company  was  of  such  a  complexion  that  they  were  entitled  to 
repayment  of  their  expenditure ;  and  that  opinion  had  my 
entire  concurrence.  I  shall  only  add  that  our  decision  did  not 
proceed  upon  the  assumption  that,  by  reason  of  the  consent 
order,  the  detention  by  the  company  had  ceased  to  be  in  any 
sense  illegal. 

It  therefore  becomes  necessary  to  consider  whether  the  consent 
order  of  February  1880  had  the  effect  of  converting  the  detention 
by  the  company,  which  before  its  date  was  admittedly  illegal, 
into  lawful  detention.  If  that  were  the  plain  import  of  the 
order  I  should  be  prepared  to  hold  that  there  is  nothing  to  be 
found  in  the  pleadings  or  elsewhere  which  could  prevent  its 
receiving  effect  in  the  present  question. 

That  the  company  from  and  after  the  date  of  the  order 
continued  to  detain  the  cargoes,  in  the  same  sense  in  which 
they  had  been  detaining  them  before  it  was  pronounced,  is  plain 
enough.  I  am  unable  to  find  anything  in  its  terms  which,  by 
reasonable  implication,  suggests  that  their  continuing  to  with- 
hold possession  from  Dreyfus  Brothers  was  to  be  regarded  as 
other  than  a  wrongful  act,  if  they  failed  in  substantiating  their 
right.   The  order  sanctions  certain  administrative  acts  in  relation 

(1)  Ante,  p.  173. 
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to  the  cargoes  detained,  acts  of  which  the  party  ultimately  sue-   H.  L. 
cessful  would  reap  the  benefit ;  but  that  sanction  does  not,  in  1892 
my  opinion,  imply  that  the  detention  of  the  cargoes,  which  could  Peruvian 
hardly  be  in  the  interest  of  Dreyfus  Brothers,  was  also  to  be  C^uanoCo. 
treated  as  lesral.     That  inference  appears  to  me  to  be  excluded  Dreyfus 
by  the  condition  that  the  acts  sanctioned  were  to  be  "  without      &  co. 
prejudice  to  any  question  between  the  parties."    The  meaning  Lordmtson. 
of  that  condition  was  that  the  company,  on  the  one  hand,  were 
not  to  be  at  liberty  to  found  upon  the  permitted  acts,  either  as 
fortifying  their  title  to  the  guano,  or  as  justifying  their  detention 
of  it ;  and  that,  on  the  other  hand,  Dreyfus  Brothers  were  not 
to  be  precluded  from  founding  upon  these  acts  as  in  themselves 
wrongful,  for  the  purpose  of  depriving  the  company  of  any  claim 
for  reimbursement,  or  for  any  other  purpose. 

In  so  far  as  they  allow  damages  for  detention  during  the  third 
period,  I  have  come  to  the  conclusion  that  the  judgments  appealed 
from  are  wrong.  The  order  of  the  17th  of  December  1880  for 
the  appointment  of  a  receiver  had  the  immediate  effect  of  making 
the  company  bare  custodiers  for  the  Court ;  and  the  appointment 
of  the  23rd  of  February  1881  transferred  the  actual  possession  of 
the  cargoes  or  their  proceeds  from  the  company  to  an  officer  of 
Court.  In  my  opinion,  detention  by  the  company,  whether  it 
had  been  legal  or  illegal,  ceased  at  the  first  of  these  dates. 
That  circumstance  would  not  affect  the  quantum  of  damages  due 
by  the  company,  if  it  could  be  shewn  that  the  law  regards  loss 
arising  to  the  party  ultimately  successful  from  the  possession 
of  the  Court  as  stakeholders,  as  loss  directly  and  naturally 
resulting  from  the  previous  wrongful  acts  of  his  adversary.  I 
know  of  no  principle,  and  of  no  authority,  for  that  proposition. 
It  appears  to  me  that  from  the  time  when  the  order  of  the  17th 
of  December  1880  was  made,  the  company  and  Dreyfus  Brothers 
stood  towards  each  other  in  the  same  position  in  which  they 
would  have  been  placed  if  the  eleven  cargoes  had  never  come 
into  the  possession  of  the  company,  and  had  been  thrown  into 
Court  by  the  captains  of  the  carrying  vessels.  When  possession 
of  the  subject  of  controversy  is  with  the  Court,  the  competing 
parties  are  simply  preferring  their  claims  in  the  ordinary  course 
of  law ;  and  any  damages  which  the  successful  party  may  sufi'er 
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from  the  continuance  of  litigation  are  due  to  the  law's  delay,  and 
not  to  any  legal  wrong  perpetrated  by  his  unsuccessful  competitor. 

Your  Lordships  were  referred  to  the  case  of  Williams  v.  Peel 
River  Co7npany  (1)  as  an  authority  qualifying  the  doctrine  that 
damages  are  not  due  for  injury  merely  arising  from  delay  in 
litigation.  The  case,  when  rightly  understood,  has  no  bearing- 
whatever  upon  that  point.  Certain  bonds  were  alleged  and 
were  ultimately  found  to  be  illegally  detained;  and  in  the 
course  of  the  action,  the  plaintiffs  obtained  an  injunction  to 
restrain  the  defendants  from  selling  the  bonds  during  its 
dependence.  The  plaintiffs,  who  eventually  succeeded,  claimed 
damages  on  the  footing  that  they,  if  the  bonds  had  not  been 
illegally  detained,  would  have  realized  at  a  time  when  their  in- 
junction was  in  force  ;  and  the  Court  of  Appeal  gave  damages  on 
that  footing.  But  the  decision  was  in  assessment  of  damages  for 
detention,  the  illegality  of  which  was  not  in  dispute,  and  went 
upon  considerations  of  fact  which  it  is  unnecessary  to  examine. 
The  defendants  did  not  plead  that  their  possession  was  not 
illegal ;  the  only  plea  they  set  up  was  that  the  plaintiffs  could 
not  complain  of  their  own  inability  to  sell  at  a  time  when  they 
held  an  injunction  against  sale. 

For  these  reasons,  I  am  of  opinion  that  the  orders  complained 
of  relating  to  the  question  of  damages  and  its  attendant  costs 
ought  to  be  varied,  and  the  cause  remitted,  with  the  declaration 
that  the  eleven  cargoes  of  guano  in  question  were  illegally 
detained  by  the  Peruvian  Guano  Company  until  the  order  for 
the  appointment  of  a  receiver ;  that  the  damages  thereby  occa- 
sioned to  Dreyfus  Brothers  ought  to  be  ascertained  by  charging 
the  company  with  interest  at  the  rate  of  5  per  cent,  upon  the 
proceeds  of  each  cargo  from  the  date  of  its  arrival  at  the  port 
of  discharge  until  the  17th  of  December  1880,  with  interest 
at  4  per  cent,  upon  the  principal  sum  so  ascertained  until 
payment;  and  that  neither  party  ought  to  have  the  costs 
incurred  by  them  in  relation  to  the  question  of  damages  either 
before  the  Chief  Clerk  or  in  subsequent  proceedings  before  the 
Courts  below.  There  ought,  in  my  opinion,  to  be  no  costs  of 
the  appeal. 

(1)  55  L.  T.  (N.S.)  689. 
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LoKD  Watson  : — 

My  Lords,  my  noble  and  learned  friend,  Lord  Bramwell,  who 
unfortunately  is  unable  to  be  present  to-day,  has  desired  me  to 
express  his  concurrence  in  the  view  I  have  stated.  I  will  do  so 
now  in  his  own  terms. 

LoED  Beamwell  : — 

My  Lords,  I  entirely  agree  with  the  opinion  of  my  noble 
friend,  Lord  Watson.  The  only  doubt  I  have  is  whether  the 
defendants'  wrongful  possession  of  the  cargoes  did  not  cease  on 
the  30th  of  April  1880,  on  the  ground  that  that  order  assumed 
a  duty  in  the  company  to  Dreyfus.  But  taking  that  order  and 
the  order  for  the  appointment  of  a  receiver  together,  it  is  im- 
possible to  hold  that,  after  that,  there  was  a  tortious  possession, 
or  any  possession  by  the  defendants. 
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LoED  Macnaghten  : — 

'  My  Lords,  at  the  risk  of  repeating  what  has  been  said  already, 
I  must  recapitulate  briefly  the  proceedings  in  the  action  and 
the  circumstances  which  led  to  the  litigation.  There  is  no  other 
way  that  I  can  see  of  dispelling  the  difficulties  which  have 
gathered  round  a  case  in  itself  neither  complicated  nor  difficult. 

On  the  27th  of  April  1880  Dreyfus  &  Co.  issued  a  writ 
against  the  Peruvian  Guano  Company  and  the  masters  of  certain 
vessels  which  were  expected  to  arrive  immediately  with  cargoes 
of  guano  from  Peru.  The  writ  claimed  an  injunction  to  restrain 
delivery  to  the  company,  and  also  asked  for  damages. 

The  origin  of  the  dispute  was  this  :  There  was  an  agreement 
known  as  the  Raphael  Contract  made  in  1876,  under  which  the 
Peruvian  Government  were  consigning  large  quantities  of  guano 
to  the  Peruvian  Guano  Company  as  their  agents  for  sale.  By 
the  terms  of  the  agreement  the  company  had  the  right  to 
designate  the  deposits  from  which  the  guano  was  to  be  obtained. 
They  undertook  the  duty  of  transporting  the  guano  to  Europe 
and  selling  it  on  account  of  the  Government.  They  were  to 
receive  a  lump  sum  of  £4  15s.  per  ton  to  cover  their  remune- 
ration and  all  the  expenses  of  transport  and  sale,  including,  of 
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course,  freight  [and  landing  charges,  and  they  were  to  make 
monthly  advances  to  the  Government  until  the  whole  quantity 
specified  in  the  agreement  had  been  exported.  In  1879  there 
was  war  between  Chili  and  Peru.  The  Chilians  got  the  upper 
hand,  and  they  seized  the  most  valuable  guano  deposits  belonging 
to  Peru,  and  destroyed  the  landing  stages.  Under  these  circum- 
stances the  Peruvian  Government  directed  the  company  to  take 
guano  from  a  place  called  Lobos,  which  was  still  in  their  pos- 
session. The  company  were  not  unwilling  to  take  the  guano, 
and  they  chartered  eleven  vessels  to  bring  it  to  Europe.  But 
they  alleged  that  the  guano  deposits  at  Lobos  were  of  inferior 
quality,  and  as  they  had  not  designated  these  deposits  for  the 
purposes  of  the  Eaphael  Contract,  they  declined  to  treat  the 
consignment  as  coming  under  the  agreement,  so  far,  at  least,  as 
concerned  their  obligations  to  the  Government,  and  they  refused 
to  continue  the  monthly  advances.  The  vessels,  however,  were 
permitted  to  go  to  Lobos,  and  they  were  loaded  there,  and  bills 
of  lading  were  signed  making  the  guano  deliverable  to  the 
company  or  their  assigns.  The  Government  then  laid  an 
embargo  on  the  vessels,  and  required  that  the  bills  of  lading 
should  be  indorsed  to  them.  This  was  refused.  The  Govern- 
ment thereupon  threatened  force,  and  so  managed  to  get  pos- 
session of  all  the  bills  of  lading  except  the  master's  copy  in  each 
case,  and  one  of  each  set  of  bills  in  the  case  of  four  of  the 
vessels.  The  vessels  were  then  allowed  to  leave,  or  made  their 
escape.  The  Government  not  being  able  to  arrange  matters  with 
the  company  to  their  satisfaction,  determined  to  make  over  the 
cargoes  of  the  eleven  vessels  in  part  payment  of  an  existing 
debt  to  Dreyfus  &  Co.,  who  had  had  a  previous  contract  for  the 
export  of  guano  from  Peru.  They  sent  the  bills  of  lading,  of 
which  they  had  got  possession,  to  their  financial  agent  in  Paris, 
with  instructions  to  get  them  indorsed,  or  to  indorse  them  to 
Dreyfus  &  Co.  The  agent  in  Paris  indorsed  them  himself,  and 
sent  them  to  Dreyfus  &  Co.  on  the  20th  of  April  1880.  There 
were  thus  two  rival  claimants  in  respect  of  these  eleven  cargoes — 
the  Peruvian  Guano  Company,  who  had  chartered  the  vessels,  to 
whose  order  the  bills  of  lading  had  been  made  out,  and  who 
claimed  the  cargoes  as  having  been  completely  appropriated  to 
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them  under  the  Eaphael  Contract,  and  Dreyfus  &  Co.,  whose 
title  had  arisen  in  the  manner  I  have  described. 

Having  commenced  proceedings,  as  I  have  said,  on  the  27th  of 
April  1880,  Dreyfus  &  Co.  at  once  gave  notice  of  motion  for  an 
injunction  against  the  company,  and  for  a  receiver.  The  matter 
was  pressing,  as  the  vessels  were  supposed  to  be  on  the  point  of 
arriving — in  fact,  two  had  already  arrived.  It  was  necessary, 
therefore,  at  once  to  provide  for  the  delivery  of  the  cargoes  in 
order  to  prevent  claims  for  demurrage.  Neither  of  the  parties 
had  an  absolutely  clear  title.  Dreyfus  &  Co.  evidently  did  not 
feel  very  sure  of  their  ground.  At  any  rate,  the  company  were 
in  a  more  advantageous  position  for  the  moment.  In  these 
circumstances,  before  the  motion  came  on  an  arrangement  was 
made  which  was  embodied  in  an  order  of  the  30th  of  April  1880. 
The  arrangement  was  that  Dreyfus  &  Co.  should  stand  aside  and 
allow  the  company,  if  they  chose,  to  take  delivery  in  assertion  of 
the  rights  which  they  claimed.  In  order  to  remove  every 
obstacle  out  of  their  way,  Dreyfus  &  Co.  dismissed  the  action  as 
against  the  masters.  The  claim,  which  originally  applied  to  the 
cargoes  of  eight  vessels  only,  was  to  be  extended  by  amendment 
to  all.  The  company  were  to  keep  separate  accounts  of  expen- 
diture and  receipts  in  respect  of  the  different  cargoes,  and  it  was 
expressly  agreed,  with  anxious  and  perhaps  unnecessary  iteration, 
that  the  receipts  of  the  cargoes  and  the  order  should  be  without 
prejudice  to  any  question  between  the  parties,  and  any  question 
in  the  action.  The  question  in  the  action  was  the  title  to  these 
eleven  cargoes,  and  there  was  a  consequential  claim  to  damages. 
It  is  hardly  necessary  to  say  that  there  was  no  question  in  the 
action  or  between  the  parties  in  any  shape  or  form  as  to  the 
payment  of  freight ;  everybody  knew  that  whatever  might  be 
the  result  of  the  action  the  cargoes  could  not  be  had  without 
payment  of  freight  and  landing  charges. 

My  Lords,  the  arrangement  embodied  in  the  order  of  the  30th 
of  April  1880  was  an  obvious  and  a  sensible  arrangement.  It 
was  calculated  to  meet  the  necessities  of  the  case,  and,  as  far  as 
possible,  to  keep  matters  in  statu  !quo  until  the  real  issue  be- 
tween the  parties  could  be  tried.  I  have  no  doubt  that  at  the  time 
it  was  regarded  by  both  parties  as  a  perfectly  fair  arrangement, 
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and  intended  by  both  to  be  carried  out  fairly.  I  have  no  doubt 
that  if  it  had  been  suggested  to  Dreyfus  &  Co.  at  the  time  that 
if  they  only  kept  quiet  and  lay  in  wait  they  might,  in  the 
event  of  their  succeeding  in  the  action,  get  their  guano  carried 
from  South  America  to  Europe,  and  landed  there  at  the  expense 
of  their  more  simple-minded  opponents,  they  would  have  resented 
the  suggestion  as  an  imputation  on  their  character  for  fair  and 
honourable  dealing.  Honest  men,  even  when  maintaining  their 
own  rights,  do  not,  as  a  rule,  construct  pitfalls  for  their  adver- 
saries. I  have  also  no  doubt  that  if  at  the  time  it  had  been 
suggested  to  the  company  that  in  the  event  of  their  failing  in 
the  action  they  might  shuffle  out  of  their  liability  in  regard  to 
damages  by  ignoring  the  title  which  they  were  asserting  so 
boldly,  and  sheltering  themselves  under  the  order  of  the  30th  of 
April,  they,  too,  would  have  resented  the  suggestion.  They 
would  have  said,  I  should  think,  that  they  had  given  an  under- 
taking which  precluded  them  from  raising  any  such  point,  and 
that  they  meant  to  carry  out  their  undertaking  in  good  faith. 
Unfortunately,  m  the  course  of  a  hostile  litigation,  both  parties 
in  turn  have  attempted  to  take  advantage  of  the  order  of  the 
30th  of  April  1880  in  a  manner  sufficiently  ingenious,  but  not 
otherwise,  I  think,  to  be  commended. 

To  resume  the  narrative,  the  eleven  vessels  arrived  at  their 
ports  of  discharge  at  various  dates,  beginning  with  the  22nd  of 
April  and  ending  with  the  27th  of  July  1880.  The  company 
took  delivery  of  the  cargoes  and  paid  freight  and  landing 
charges,  as  they  were,  of  course,  intended  to  do  by  the  arrange- 
ment of  the  30th  of  April.  And  so  far  Dreyfus  &  Co.  made 
no  sign. 

On  the  17th  of  December  1880,  on  the  application  of  Dreyfus 
&  Co.,  an  order  was  made  by  the  Master  of  the  Eolls  for  the 
appointment  of  a  receiver  of  the  eleven  cargoes.  The  order  was 
made  with  costs  against  the  company,  but  they  were  to  be  at 
liberty  to  propose  themselves  as  receivers.  It  may,  therefore,  be 
inferred,  if  the  point  is  of  any  importance,  that  the  Master  of  the 
Eolls  thought  that  the  application  was  occasioned  or  justified  by 
some  error  or  omission  on  their  part,  but  that  the  error  or  omission 
was  not  so  grave  as  of  itself  to  disqualify  them  :from  acting 
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in  the  matter  in  an  official  capacity.  Shortly  afterwards  a 
Mr.  Greene  was  appointed  receiver. 

The  action  then  proceeded  in  a  very  leisurely  fashion.  It  was 
not  until  March  1883  that  the  pleadings  were  closed.  With 
regard  to  the  case  made  by  the  company,  it  is  only  necessary  to 
say  that  they  admitted  having  taken  possession  of  the  cargoes 
in  question,  and  they  averred  that  possession  was  taken  under 
the  Kaphael  Contract  and  the  bills  of  lading.  It  did  not  occur 
to  them  at  that  time  to  justify  or  excuse  their  action  by  relying 
upon  or  referriug  to  the  arrangement  of  the  30th  of  April  1880. 
It  was  much  later  in  the  day  when  that  view  presented  itself. 

The  trial  took  place  before  Bacon  V.C.  Judgment  was  pro- 
nounced on  the  loth  of  January  1885.  The  judgment  declared 
that  Dreyfus  &  Co.  were  entitled  to  receive  the  cargoes  of  guano 
in  question  in  the  action,  and  an  inquiry  was  directed  in  the 
following  terms :  "  An  inquiry  what  damages  have  been  sustained 
by  the  plaintiffs  by  reason  of  the  detention  by  the  defendant 
company  of  the  cargoes  of  guano  in  question  in  this  action  ?  " 

The  order  also  declared  that  the  company  were  not  entitled 
to  be  reimbursed  their  expenses  in  respect  of  any  of  the  said 
cargoes  except  the  expenses  of  sale  of  two  specified  cargoes, 
under  an  order  of  the  Court,  which  it  is  not  necessary  to  refer 
to  more  particularly. 

The  company  appealed  from  the  judgment  of  the  13th  of 
January  1885.  In  the  course  of  the  argument  on  the  appeal 
they  abandoned  their  case  except  so  far  as  related  to  their  claim 
for  payment  of  the  sum  of  £4  15s.  per  ton,  or  repayment  of 
such  sums  as  had  been  paid  by  them  for  freight  and  landing 
charges.  In  the  result  the  judgment  of  the  Vice -Chancellor 
was  affirmed. 

From  this  order  the  company  appealed  to  your  Lordships' 
House.  This  House  held  that  the  company  were  entitled  to  be 
reimbursed  the  sums  properly  paid  by  them  in  respect  of  freight 
and  landing  charges,  and  varied  the  judgment  of  the  Yice- 
Chancellor  accordingly. 

The  inquiry  as  to  damages  was  then  proceeded  with.  Kay  J., 
before  whom  the  question  came,  confirmed  the  certificate  of  the 
Chief  Clerk  on  this  head.    The  Chief  Clerk  had  found  that  the 
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detention  of  the  eleven  cargoes  commenced  on  the  arrival  of  such 
cargoes  respectively  in  Europe,  and  he  had  found  the  damages 
for  detention  to  be  (a)  £2148  13s.  2d.  diminution  of  gross  pro- 
ceeds owing  to  sale  by  receiver  instead  of  by  the  respondents,  and 
£351  6s.  lOd.  increased  expenses  of  sale  under  order  of  Court ; 
(b)  £26,757  12s.  damages  for  loss  of  interest  on  those  sums  and 
on  actual  proceeds  of  the  cargoes  computed  at  5  per  cent,  from 
the  commencement  of  the  detention  until  judgment,  less  inte- 
rest gained  in  Court  and  interest  paid  by  receiver;  and  (c) 
£4854  6s.  9d.  damages  for  nonpayment  of  those  sums  at  4  per 
cent,  from  judgment  to  the  date  of  the  certificate. 

From  the  order  of  Kay  J.  the  company  appealed  to  the  Court 
of  Appeal.  The  learned  judges  of  the  Court  of  Appeal  seem  to 
have  felt  much  embarrassed  by  the  order  of  this  House,  with 
which  they  conceived  the  inquiry  as  to  damages  to  be  incon- 
sistent;  but  in  the  result  Cotton  and  Fry  L.J  J.  affirmed  the 
order  of  Kay  J.  while  Bowen  L.J.  thought  that  the  inquiry 
might  be  reconciled  with  the  order  of  this  House  by  awarding  to 
Dreyfus  &  Co.  nominal  damages  only. 

In  the  argument  before  your  Lordships  the  learned  counsel  for 
the  company  pursued  the  line  of  argument  which  perplexed  and 
divided  the  Court  of  Appeal.  They  said,  and  said  truly,  that  it 
had  been  held  in  this  House  on  the  question  as  to  reimburse- 
ment of  the  sums  paid  for  freight  and  landing  charges,  that  in 
view  of  that  question  the  possession  taken  under  the  order  of  the 
30th  of  April  1880  was  not  wrongful ;  that  in  fact  it  was  held 
that  the  order  was  an  invitation  to  the  company  to  take  delivery. 
How  then,  it  was  asked  could  possession  under  that  order  be  a 
wrongful  detention  giving  rise  to  damages  ?  My  Lords,  I  must 
confess  that  I  am  unable  to  see  the  difficulties  which  appeared  so 
formidable  to  the  Court  of  Appeal.  I  think  the  arrangement 
embodied  in  the  order  of  the  30th  of  April  1880  did  amount  to 
an  invitation  to  the  company  to  take  delivery  of  the  guano,  and 
an  authority  to  the  company  from  Dreyfus  &  Co.,  if  and  so  far  as 
any  authority  from  them  might  be  required,  to  do  whatever 
might  be  necessary  and  proper  to  be  done  in  order  to  entitle  the 
company  as  consignees  to  delivery  of  the  cargoes  in  question. 
But  the  invitation  was  addressed  to  people  who  were  insisting 
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both  by  word  and  deed  that  the  cargoes  which  they  were  invited  H.  L.  (E.) 

to  receive  on  terms  were  their  own  to  deal  with  as  they  pleased  1892 

without  leave  or  licence  from  anybody,  and  the  acceptance  of  the  pebuvian 

invitation  was  guarded  and  qualified  by  an  express  condition  in  ^^^^o  Co. 

the  form  of  an  undertaking  on  the  part  of  the  company  that  no  Dreyfus 

,    ~ ,      -  -  -  -  Urothers 

question  in  the  action  should  be  prejudiced  ^by  the  order  or  by  &  Co. 
the  receipt  of  the  cargoes.  The  result  therefore  is  simply  this  :  Lord 
The  company  remain  in  the  position  which  they  took  up  origi- 
nally, and  which  they  avowed  in  their  pleadings ;  they  cannot 
deny  that  they  obtained  possession  of  each  and  all  of  the  cargoes 
in  question ;  they  cannot  deny  that  possession  was  taken  by  them 
under  the  Eaphael  Contract  and  the  bills  of  lading ;  and  they 
cannot  set  up  the  qualified  permission  which  was  granted  to  them 
by  the  order  of  the  30th  of  April  1880  as  an  answer  to  the  claim 
to  damages  for  detention. 

I  do  not  think  that  the  company  can  dispute  the  finding  of  the 
Chief  Clerk,  that  the  detention  of  the  eleven  cargoes  for  which 
the  company  are  answerable  in  damages  began  on  the  arrival  of 
such  cargoes  respectively  in  Europe.  But  it  appears  to  me  that 
the  detention  of  these  cargoes  by  the  company  came  to  an  end 
when  the  order  was  made  for  the  appointment  of  a  receiver. 
From  the  date  of  that  order  possession  was  taken  out  of  the  hands 
of  the  company.  Thenceforth  the  possession  was  the  possession 
of  the  Court.  I  do  not  think  that  the  possession  of  the  Court 
can  be  regarded  as  detention  by  the  company,  nor  do  I  think 
that  any  loss  or  diminution  of  profit  which  may  be  attributable 
to  the  circumstance  that  the  property  in  question  in  the  action 
was  placed  in  the  custody  of  the  Court  is  the  direct  or  natural 
result  of  the  detention  by  the  company. 

It  appears  to  me  therefore  that  Dreyfus  &  Co.  are  only  entitled 
to  damages  for  detention  by  the  company  as  from  the  respective 
dates  when  the  cargoes  arrived  in  Europe  down  to  the  17th  of 
December  1880 ;  and  as  there  are  no  materials  before  the  House 
for  a  more  accurate  computation  of  damages,  I  am  disposed  to 
think  that  the  measure  adopted  by  the  Chief  Clerk  ought  not  to 
be  disturbed  except  that  the  damages  should  not  be  computed 
for  any  time  after  the  17th  of  December  1880.  On  the  amount 
so  arrived  at  I  think  interest  ought  to  be  allowed  at  the  rate  of 
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4  per  cent,  per  annum  from  the  17th  of  December  1880  down  to 
the  day  of  payment. 

It  is  not  necessary  to  say  anything  with  regard  to  the  supposed 
contradiction  between  the  inquiry  as  to  damages  directed  by 
Bacon  Y.C.  and  the  order  of  this  House  as  to  the  reimbursement 
of  sums  paid  for  freight  and  landing  charges.  In  my  opinion 
the  inquiry  is  not  in  the  slightest  degree  inconsistent  with  the 
order  of  the  House.  It  appears  to  me  that  if  the  attention  of  the 
House  had  been  called  to  the  inquiry  when  the  former  appeal 
was  under  consideration,  the  order  for  the  inquiry  could  not  have 
been  discharged  or  varied. 

I  have  felt  considerable  difficulty  as  to  the  proper  order  to  be 
made  on  this  appeal  with  respect  to  costs.  The  company  have 
succeeded  in  cutting  down  the  claim  of  Dreyfus  &  Co.,  but  in 
my  opinion  they  were  altogether  wrong  in  trying  to  get  rid  of 
the  inquiry  as  to  damages,  and  they  were  also  wrong  in  trying 
to  shelter  themselves  under  the  order  of  the  27th  of  April  1880. 

In  the  result,  therefore,  I  am  of  opinion  that  the  order  under 
appeal  ought  to  be  varied  in  the  manner  proposed  by  my  noble 
and  learned  friend,  and  I  agree  that  there  ought  to  be  no  costs 
of  the  appeal  and  no  costs  of  the  various  orders  consequent  on 
the  inquiry  as  to  damages,  except  so  far  as  costs  have  already 
been  awarded  to  the  company. 


Lord  Field  : — 

My  Lords,  it  does  not  appear  to  me  that  any  great  difficulties 
present  themselves  in  the  consideration  of  this  appeal.  The 
yice-Chancellor  having  correctly  held  that  the  respondents  were 
entitled  to  receive  and  deal  with  the  eleven  cargoes  in  question 
as  their  own  property,  necessarily  directed  a  consequential  inquiry 
as  to  damages,  and,  apparently  with  the  assent  of  all  parties, 
directed  the  inquiry  to  be,  what  damages  had  been  sustained  by 
the  respondents  "  by  reason  of  the  detention  by  the  appellants." 

His  order  assumed,  what  indeed  the  pleadings  and  evidence 
shewed  to  have  been  the  case,  that  there  had  been  a  detention 
of  all  and  a  detention  by  the  appellants,  but  it  did  not  lay  down 
any  principle  upon  which  the  damages  should  be  ascertained,  or 
define  the  periods  of  detention  over  which  they  should  range ; 


A.  C. 


AND  PRIVY  COUNCIL. 


197 


and  both  these  requisites  had  to  be  supplied  by  the  subordinate 
tribunal. 

With  regard  to  the  first,  the  Chief  Clerk  in  his  certificate  has 
taken  a  percentage  upon  the  net  proceeds  realized  by  the  sales 
as  the  unit  of  damages.  No  complaint  has  been  made  of  the 
certificate  upon  this  ground,  and  I  do  not  see  any  more  con- 
venient measure.  But  great  complaint  is  made  of  the  period 
over  which  the  interest  is  calculated,  both  as  to  its  commencement 
and  termination. 

The  effect  of  the  adoption  of  this  principle  is  to  give  the 
respondents  compensation  for  the  loss  to  them  of  the  net  proceeds 
of  the  cargoes  for  longer  periods  than  would  have  been  the  case 
had  the  respondents  not  been  prevented  from  receiving  them  in 
due  course  in  their  own  business  and  as  their  own  property. 
But  it  assumes  that  if  the  respondents  had  sold  the  cargoes  the 
net  proceeds  would  have  been  at  the  respondents'  bankers  on 
the  dates  of  the  arrival  of  each  ship ;  and  may  be  in  this  respect 
open  to  the  appellants'  complaint,  for  it  is  urged  that  the  realiza- 
tion of  the  cargoes  must  have  occupied  some  time  after  arrival. 

But  it  does  not  appear  to  me  that  this  was  necessarily  the 
case,  for  it  may  be  that  the  cargoes  could  have  been  realized 
upon  the  market  before  arrival  by  cash  or  bills  against  shipping 
documents.  I  do  not  know  how  this  is,  but  it  appears  from  the 
judgment  of  Cotton  L.J.  that  no  point  was  raised  upon  this 
either  at  chambers  or  before  Kay  J.,  nor  indeed  was  it  much, 
if  at  all,  pressed  before  your  Lordships.  It  is  not  probable  that 
any  great,  if  any,  injustice  has  been  done  in  this  respect,  and  I 
am  certainly  not  prepared  to  advise  your  Lordships  to  send  the 
case  back  to  the  Chief  Clerk  for  further  inquiry  upon  this  point. 
That  course  might  involve  a  long  and  expensive  inquiry. 

As  to  the  period  of  termination  adopted  by  the  chief  clerk,  it 
was  first  said  that  the  inquiry  should  be  limited  to  the  date 
of  the  order  of  the  30th  of  April,  and  confined  to  any  prior 
wrongful  acts  that  might  be  proved  in  reference  to  the  vessels 
that  had  then  arrived,  nominal  damages  only  being  given  in 
respect  of  the  subsequent  dealings  by  the  defendants.  It  was 
argued  that  these  dealings  were  not  only  not  unlawful  in  them- 
selves, but  had  been  held  not  to  be  so  by  this  House,  and  the 
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judges  below  seem  to  have  been  very  much  impressed  with  this 
argument. 

This  contention  is,  however,  based  upon  what  appears  to  me 
to  be  a  very  erroneous  view  of  the  effect  of  the  agreement  carried 
out  by  the  order  of  the  30th  of  April,  and  of  your  Lordships' 
order.  The  state  of  things  was  this — the  appellants  were  in  the 
de  facto  possession  of  the  cargoes.  The  charters  had  been  effected 
by  them  in  their  own  names,  and  as  each  ship  arrived  they 
directed  its  movements  and  discharge  as  they  thought  best,  and 
they  claimed  to  do  this  as  of  right  under  the  Kaphael  contract, 
and  in  order  to  realize  their  £4  15s.  per  ton.  They  were  also 
practically  in  a  position  to  do  it  from  their  influence  with  the 
masters,  at  all  events  in  the  majority  of  cases,  whereas  the 
respondents  could  only  render  their  claim  to  possession  effective 
by  the  intervention  of  a  receiver,  which  would  have  been  pro- 
ductive of  cost  and  delay.  It  was  to  the  interest  of  everybody 
that  the  receipt  of  the  cargo  and  discharge  of  the  ship — necessary 
acts  to  be  done  by  somebody — should  not  be  rendered  difficult 
and  expensive  by  the  active  intervention  of  the  respondents  with 
the  masters  of  the  ships,  and  the  striking  out  of  their  names  as 
parties  to  the  action  shews  that  one  of  the  objects  of  the  agree- 
ment was  to  remove  this  cloud,  as  it  were,  upon  the  title. 

The  respondents  were  therefore  willing  to  stand  aside  as  to  the 
receipt  and  landing  of  the  cargoes  so  long  as  the  appellants  dealt 
with  them  and  conducted  the  sales  fairly  as  between  both  sides. 
No  doubt  the  calculated  effect  was  that  the  appellants  would,  if 
they  persisted  in  their  claim,  as  they  did,  have  to  receive  the 
cargoes  and  make  the  necessary  disbursements.  But  that  was 
all ;  and  this  is  the  construction  which,  as  I  understand  the  case, 
your  Lordships  put  upon  the  agreement  and  order. 

I  have,  of  course,  very  carefully  considered  as  well  the  Order 
of  this  House  of  the  18th  of  July  1887,  as  the  reasons  given  by 
my  noble  friends  who  advised  your  Lordships  on  that  occasion. 
In  the  result  I  am  unable  to  find  anything  in  any  of  them  to 
shew  that  the  receipts  and  dealings  by  the  appellants  were  made 
lawful  in  the  sense  that  the  respondents'  right  of  action  in 
respect  of  them  was  affected.  They  were  treated,  as  it  appears 
to  me,  throughout  as  payments  made  within  the  contemplation 
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of  the  parties  to  the  agreement  of  the  30th  of  April,  although  no 
doubt  it  was  pointed  out  by  my  noble  friend,  Lord  Macnaghten, 
that  they  might  in  any  view  well  be  considered  as  made  under 
exceptional  circumstances,  so  as  to  prevent  the  application  of  the 
alleged  general  rule  as  to  the  disallowance  of  a  claim  by  a 
wrongdoer  of  compensation  for  acts  done  in  the  execution  of  his 
wrong. 

I  think,  therefore,  that  the  liability  to  damages  continued  at 
least  up  to  the  order  for  the  appointment  of  the  receiver,  the 
17th  of  December,  but  I  agree  with  my  noble  friends,  for  the 
reasons  which  they  have  given,  that  it  cannot  be  carried  beyond. 
As  to  so  much  therefore  of  the  item  B,  in  the  Chief  Clerk's 
certificate,  as  extends  to  the  subsequent  period,  and  also  as  to 
the  two  other  heads  of  damage,  A  and  C,  I  am  of  opinion  that 
the  certificate  ought  to  be  varied.  In  no  view,  as  it  appears  to 
me,  can  the  items  A  and  C  be  regarded  as  so  consequential  upon 
the  wrong  done  as  to  entitle  the  respondents  to  claim  them  as 
damages.  They  are  said  to  have  resulted  from  the  acts  of  the 
Court  by  its  receiver,  but  I  know  of  no  authority  for  saying  that 
that  was  a  direct  and  natural  consequence  of  the  previous  wrong- 
ful acts  of  the  company. 

At  one  time  I  entertained  some  doubt  whether  the  respondents 
were  not  entitled,  so  far  as  the  interest  was  concerned,  to  have  it 
calculated  down  to  the  order  for  payment  out  of  Court,  but  on 
consideration  it  appears  to  me  that  the  language  of  the  order  of 
the  Yice-Chancellor  directing  the  inquiry  cannot  include  the 
detention  by  the  receiver.  It  may  be  that  the  appellants  have 
in  fact  .sustained  damage  by  being  deprived  of  their  property  up 
to  the  full  date,  and  it  might  be  argued  that  the  company's 
refusal  to  part  with  their  unlawful  possession  except  upon  terms 
of  transferring  it  to  the  Court  to  hold  for  them  as  well  as  for  the 
respondents,  was  in  a  sense  the  cause  of  the  deprivation.  But 
here  also  I  think  that  it  cannot  be  treated  as  so  direct  and 
natural  a  consequence  as  to  justify  an  award  of  damages  in 
respect  of  it. 

I  have  come  to  the  conclusion,  therefore,  that  the  appeal 
should  be  allowed  to  the  extent  I  have  indicated,  and  I  think 
that  the  justice  of  the  case  will  be  met  by  dealing  with  the  costs 
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in  the  way  proposed  by  my  noble  friend  Lord  Watson,  in  whose 
proposed  order  in  other  respects  I  concur. 

Order  of  the  Court  of  Appeal  of  the  20th  of  January 
1890  reversed  in  part  and  in  part  affirmedy  with 
a  declaration  that  the  eleven  cargoes  of  guano 
were  illegally  detained  hy  the  company  from  the 
respective  dates  of  the  arrival  of  such  cargoes  at 
their  ports  of  discharge  until  the  17th  day  of 
December  1880,  the  date  of  the  Order  for  the 
appointment  of  a  Beceiver,  and  that  the  damages 
occasioned  to  Dreyfus  Brothers  &  Company  hy 
such  detention  ought  to  he  ascertained  hy  charging 
the  Peruvian  Guano  Company,  Limited,  with 
interest  at  the  rate  of  £5  per  cent,  per  annum 
upon  the  net  proceeds  of  each  cargo  from  the  date 
of  its  arrival  at  its  port  of  discharge  until  the 
17th  day  of  December  1880,  and  with  interest  at 
the  rate  of  £4  per  cent,  per  annum  upon  the 
amount  of  such  last-mentioned  interest  until  pay- 
ment thereof;  with  certain  orders  as  to  the  costs : 
Cause  remitted  to  the  Chancery  Division. 

Lords  Journals  15th  Feb.  1892. 

Solicitors  for  appellants  :  C.  &  8.  Harrison  &  Co. 
Solicitor  for  respondents :  G.  M.  Clements. 
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[HOUSE  OF  LORDS.] 

THE  LONDON  JOINT  STOCK  BANK.  .  Appellants;  h.  l.  (E.) 
CHAELES  JAMES  SIMMONS     ....  Eespondent. 

Bankers — Negotiable  Securities — Deposit  of  Securities  hy  Broker — -Authority  of 
Broker  to  Pledge — Pledge  of  Securities  without  Authority — Holder  for  Value 
and  in  Oood  Faith, 

A  person  taking  a  negotiable  instrument  in  good  faith  and  for  value 
obtains  a  valid  title  though  he  takes  from  one  who  had  none. 

A  broker  in  fraud  of  the  owner  pledged  negotiable  instruments  together 
with  other  instruments  belonging  to  other  persons  with  a  bank  as  a 
security  en  bloc  for  an  advance.  The  bank  did  not  know  whether  the 
instruments  belonged  to  the  broker  or  other  persons,  or  whether  the  broker 
had  any  authority  to  deal  with  them,  and  made  no  inquiries.  The  broker 
having  absconded  the  bank  realized  the  securities  : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal  ([1891]  1  Ch.  270), 
that  there  being  as  a  matter  of  fact  no  circumstances  to  create  suspicion 
the  bank  was  entitled  to  retain  and  realize  the  securities,  having  taken 
negotiable  instruments  for  value  and  in  good  faith. 

The  decision  of  this  House  in  Earl  of  Sheffield  v.  London  and  Joint  Stock 
Bank  (13  App.  Cas.  333)  turned  entirely  upon  the  special  facts  of  that 
case. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1). 

The  following  statement  of  the  facts  is  (except  as  to  certain 
formal  parts)  taken  from  the  judgment  of  Lord  Herschell : — 

In  the  month  of  October  1887,  Herapath,  Delmar  &  Co.  had 
in. their  possession  the  bonds  of  $15,000  Cedulas  belonging  to 
the  plaintiff.  On  the  12th  of  October  Delmar  on  behalf  of  his 
firm  entered  into  a  contract  with  Messrs.  Prior  &  Williams, 
jobbers  on  the  Stock  Exchange,  to  sell  them  $15,000  of  Cedulas 
for  the  settling-day  of  the  14th  of  October.  He  at  the  same  time 
contracted  with  Messrs.  Prior  &  Williams  to  purchase  of  them 
like  bonds  of  the  same  amount  for  the  account  of  the  28th  of 
October,  the  price  of  these  latter  bonds  being  the  same  for  which 
the  former  were  sold,  with  interest  at  the  rate  of  6  per  cent,  for 
fourteen  days  added.  On  the  14th  of  October,  in  pursuance  of 
the  contract  of  sale,  Delmar's  firm  delivered  to  Prior  &  Williams, 
(1)  [1891]  1  Ch.  270. 
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H.  L.  (E.)   or  their  nominees,  the  bonds  of  the  plaintiff.    On  the  28th  of 
1892       October,  in  pursuance  of  the  simultaneous  contract  of  purchase, 
LoNDox     Herapath,  Delmar  &  Co.  received  from  Greenwell  &  Co.,  a  firm 
'^^'^Bank^'^^  of  brokers  whose  name  appeared  on  the  clearing-ticket  given  by- 
Prior  &  Williams,  Cedula  bonds  of  the  same  description  and 
to  the  same  amount  as  those  which  had  belonged  to  the  plaintiff. 

The  defendants,  the  appellant  banking  company,  had  for  many 
years  been  in  the  habit  of  making  advances  to  the  firm  of  Hera- 
path, Delmar  &  Co.  and  their  predecessors  in  business,  receiving 
as  security  for  such  advances  stocks,  shares,  and  bonds.  The 
securities  deposited  were  frequently  changed,  such  changes 
generally  taking  place  at  or  about  the  time  of  the  fortnightly 
settlements  on  the  London  Stock  Exchange.  On  the  28th  of 
October  1887  the  said  firm  obtained  from  the  bank  a  temporary 
advance  of  £6500,  in  addition  to  the  then  current  loan ;  and  in 
addition  to  the  securities  which  the  bank  then  held  for  the 
moneys  already  advanced,  and  which  by  the  terms  of  their 
security  they  were  entitled  to  hold  for  any  additional  advances, 
Herapath,  Delmar  &  Co.  deposited  with  the  bank  the  Cedula 
bonds  which  they  had  obtained  from  Greenwell  &  Co.  on  that 
day.  The  bonds  were  obtained  from  Greenwell  &  Co.  in  exchange 
for  a  cheque  on  the  appellants,  and  without  the  advance  of  the 
£6500  the  firm  would  not  have  had  at  the  appellants'  bank 
sufficient  funds  to  meet  the  cheque  in  favour  of  Greenwell  &  Co. 
and  the  other  cheques  drawn  by  the  firm  on  that  day. 

Delmar  afterwards  absconded  and  his  firm  suspended  payment. 
The  bonds  having  been  sold  by  the  bank,  the  plaintiff  on  dis- 
covering what  had  been  done  brought  an  action  against  the  bank 
alleging  that  Delmar  had  pledged  the  bonds  without  his  authority 
and  claiming  (inter  alia)  a  declaration  as  to  the  title  and  pay- 
ment in  respect  of  the  bonds  sold.  The  action  was  tried  before 
Kekewich  J.  who  made  an  order  declaring  that  the  bonds  were 
the  property  of  the  plaintiff  and  were  sold  by  the  defendants 
without  his  authority,  and  ordering  the  defendants  to  pay  to 
him  £1703  8s.  3d.,  the  proceeds  of  the  sale  with  interest.  This 
order  was  affirmed  by  the  Court  of  Appeal  (Lindley,  Bowen,  and 
Fry  L JJ.)  (1). 

(1)  [1891]  1  Ch.  270. 
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1891.  Dec.  14,  15,  17.   Sir  Horace  Bavey  Q.C.  and  Finlay  Q.C.   H.  L.  (E.) 

(  W,  B.  Bawlins  with  them)  for  the  appellants : — • 

The  three  questions  dealt  with  in  the  Courts  below  were :  ^  Lo>i)on 

^  .  .  Joint  Stock 

First,  were  the  bonds  deposited  with  the  bank  the  property  of  Bank 

the  plaintiff?  Secondly  were  the  bonds  negotiable  securities?  Simmons. 
Thirdly  did  the  bank  take  the  bonds  in  good  faith  and  without 
notice  that  Delmar  had  no  authority  to  pledge  them  ?  [Upon  the 
first  two  questions  the  learned  counsel  discussed  the  evidence 
and  contended  that  it  had  not  been  made  out  that  Delmar  had 
appropriated  the  bonds  to  the  plaintiff;  and  that  from  the 
evidence  and  the  admissions  made  at  the  trial  it  was  too  late  to 
contend  after  the  decision  of  this  House  in  Goodwin  v.  Boharts  (1) 
that  the  bonds  were  not  negotiable  securities.]  Assuming  how- 
ever that  the  bonds  were  the  property  of  the  plaintiff,  never- 
theless being  negotiable  securities  the  bank  is  entitled  to  hold 
them  as  security  for  the  amount  advanced  if  the  bank  took  them 
in  good  faith :  that  the  bank  gave  value  is  admitted.  The  Court 
of  Appeal  seem  to  have  thought  that  this  House  laid  down  in 
Earl  of  Sheffield  v.  London  Joint  Stock  BanJc  (2)  that  bankers 
who  dealt  with  any  one  who  pledged  securities  had  notice  in 
every  case  of  any  defect  in  the  authority.  In  fact  since  that 
decision  whenever  a  case  has  arisen  in  the  Equity  Courts  with 
facts"  somewhat  similar  that  decision  is  cited  as  an  authority  that 
the  case  ought  to  be  decided  in  the  same  way.  A  decision  ought 
to  be  cited  only  for  some  proposition  of  law,  and  never  as  a 
decision  upon  facts  or  as  a  reason  why  a  jury  or  a  judge  sitting 
as  a  jury  should  decide  similar  facts  in  a  similar  way.  This  is 
obvious,  but  it  is  disregarded  every  day.  Lord  Sheffield's  Case  (2) 
turned  entirely  on  the  special  nature  of  Mozley's  business : 
and  the  House  held  upon  the  evidence  there  given  that  the 
bank  knew  the  nature  of  the  business.  That  was  a  decision  on 
a  question  of  fact  and  is  no  more  an  authority  for  any  other  case 
than  the  verdict  of  one  jury  is  an  authority  for  another.  The 
House  laid  down  no  novel  doctrine  of  law :  said  nothing  to  alter 
the  principle  long  established  that  where  negotiable  securities 
are  pledged  the  question  for  the  jury  is  whether  the  holder  took 
them  for  value  and  in  good  faith.  In  Foster  v.  Pearson  (3)  the 
(1)  1  App.  Cas.  476.  (2)  13  A  pp.  Cas.  333.         (3)  1  C.  M.  &  K.  849. 
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H.  L.  (E.)   principle  was  correctly  stated  except  as  to  the  necessity  for  "  due 
1892       care  and  caution  " ;  that  was  set  right  in  later  cases,  see  Raphael 
London    V.  Bank  of  England  (1)  where  it  was  held  that  negligence  did 
^'^'b^ank^^''  not  invalidate  the  title  of  a  holder  who  took  for  value  and 
honestly.    If  a  man  has  suspicions  and  the  means  of  knowledge 
and  wilfully  shuts  his  eyes  he  does  not  act  in  good  faith.  Notice 
is  of  no  importance  except  as  an  element  in  the  question  whether 
the  holder  takes  in  good  faith.    When  it  is  said  a  holder  is 
bound  to  inquire  it  must  appear  that  the  inquiry  would  have 
shewn  that  the  holder  could  not  honestly  take  the  securities. 
Here  there  was  absolutely  no  evidence  of  want  of  good  faith  on 
the  part  of  the  bank.    If  Delmar  had  been  asked  he  would  have 
answered  truly  that  the  bonds  were  his  own. 


Bighy  Q.C.  and  Warmington  Q.C.  {Grosvenor  Woods  with 
them)  for  the  respondent : — 

[On  the  first  two  questions  the  learned  counsel  contended 
that  the  bonds  were  the  property  of  the  plaintiff,  and  that  they 
had  not  been  proved  or  admitted  to  be  negotiable  securities.] 

Assuming  that  the  bonds  were  the  property  of  the  plaintiff 
and  that  they  were  negotiable  securities,  the  question  is  whether 
the  bank  took  them  honestly.  The  answer  to  that  must  depend 
on  the  course  of  business  between  the  broker  and  the  bank. 
To  treat  this  transaction  as  an  isolated  case  is  entirely  wrong. 
This  was  one  of  a  series  of  dealings  spread  over  several  years 
between  this  bank  and  this  firm  of  brokers.  The  bank  under- 
stood exactly  what  was  understood  in  Lord  Sheffield's  Case  (2), 
that  the  broker  sometimes  dealt  with  securities  not  his  own,  and 
the  bank  chose  to  rely  on  the  assumption  that  he  had  authority. 
The  principle  of  Lord  Sheffield's  Case  (2)  is  that  when,  from  the 
course  of  business  between  themselves  and  the  broker  or  money- 
lender, it  matters  not  which,  the  bankers  know  that  the  securities 
offered  by  the  broker  include  other  people's  securities  they  can- 
not set  up  a  title  to  any  one  of  those  securities,  for  while  they 
know  an  indefinite  amount  may  belong  to  the  broker,  they  also 
know  that  an  indefinite  amount  must  belong  to  others.  When 


(1)  17  C.  B.  161. 


(2)  13  App.  Cas.  333. 
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that  is  known  the  question  is,  What  authority  has  the  broker  ?   H.  L.  (E.) 

Possessing  that  knowledge  the  bankers  cannot  in  good  faith  treat  1892 

the  securities  as  if  they  were  the  broker's  own.    The  bank  here  London 

is  the  very  bank  in  Lord  Sheffield's  Case  (1) :  the  circumstances  "^^^^ank^^^ 

were  similar :  some  of  the  witnesses  the  same.    The  transaction 

.  Simmons. 

in  Lord  Sheffield's  Case  (1)  must  have  been  present  to  the  minds   

of  the  officers  of  the  bank  in  this  case.  Certainly  Lord  Sheffield's 
Case  (1)  laid  down  no  new  law ;  but  there  are  several  passages 
in  the  judgments  which  mean,  or  seem  to  mean,  that  upon  such 
facts  only  one  right  conclusion  can  be  drawn  in  point  of  law. 
The  validity  of  the  transaction  depends  entirely  on  the  authority 
of  the  broker.  If  the  bankers  know  he  is  acting  as  agent  they 
are  put  upon  inquiry :  Cooke  v.  Eshelhy  (2).  The  question 
whether  securities  are  taken  in  good  faith  is,  no  doubt,  a  question 
of  fact;  but  you  cannot  shut  your  eyes  to  the  circumstances. 
On  a  single  transaction  a  broker  might  perhaps  have  authority 
to  pledge  up  to  the  value  of  the  bonds ;  but  it  is  highly  impro- 
bable that  a  customer  should  authorize  that  as  a  regular  course 
of  business ;  still  more  that  thousands  of  customers  should 
authorize  Delmar  to  borrow  on  their  securities  up  to  their  full 
value  and  en  bloc  with  other  securities  for  a  lump  sum  and 
for  his  own  purposes.  No  question  (it  may  be  said)  ever  arose 
as  to  the  propriety  of  any  of  the  transactions ;  but  they  took 
care  it  never  should,  for  in  every  case  the  bank  released  any 
particular  security  that  was  wanted.  In  Lord  Sheffield's  Case  (1) 
the  bank  was  taken  to  have  known  that  as  to  some  of  the  securi- 
ties Mozley  had  no  authority  to  pledge  as  he  did.  So  here,  the 
bank  must  be  taken  to  have  known  that  Delmar  had  no  authority  ^ 
to  pledge  as  he  did.  The  bank  must  have  known  that  Delmar 
had  no  authority  to  pledge  A.'s  property  as  security  for  B.  If 
the  actual  thing  done  was  not  in  fact  authorized  the  bank  can 
claim  no  title  beyond  the  actual  authority.  The  bank  knew,  or 
ought  to  have  known,  that  Delmar  had  only  a  limited  authority 
to  deal  with  these  bonds ;  the  bank  ought  to  have  inquired  into 
those  limits  and  was  bound  by  them.  There  can  be  no  reason 
on  grounds  of  public  policy — such  as  there  is  in  the  case  of 
documents  of  title  affected  by  the  Factors  Acts — why  banks  who 
(1)  13  App.  Cas.  333.  (2)  12  App.  Cas.  271,  275. 
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H.  L.  (E.)  deal  with  brokers  and  other  people  of  that  class  in  negotiable 
1892      securities  belonging  to  others  should  be  protected. 

London  t      r\       •  i 

Joint  Stock  Fmlay  Q.C.  m  reply. 

Bank 

Simmons  House  took  time  for  consideration. 

1892.  April  4.    Loed  Halsbury  L.C.  : — 

My  Lords,  I  believe  this  case,  when  it  is  examined  carefully, 
raises  no  question  of  law,  though  doubtless  some  questions 
raised  in  other  cases  seem  at  first  sight  to  be  touched  by  it. 

There  is  no  doubt  that  the  property  which  is  the  subject  of 
debate  (the  character  and  quality  of  which  I  will  discuss  later) 
was  at  one  time  the  property  of  the  plaintiff.  There  is  no  doubt 
that  the  plaintiff,  having  left  this  property  in  the  hands  of  a 
person  named  Delmar,  one  of  the  members  of  the  firm  of 
Herapath,  Delmar  &  Co.,  merely  for  safe  custody,  gave  no 
authority,  express  or  implied,  to  Delmar  to  dispose  of  it,  and 
there  is  no  doubt  that  unless  that  property  has  been  changed  it 
is  still  the  property  of  the  plaintiff,  and  ought  to  be  restored 
to  him. 

I  prefer  stating  the  proposition  in  this  form  because,  though 
the  disposal  of  one  set  of  bonds,  and  the  repurchase  of  others 
in  their  place,  and  their  suggested  appropriation  as  substitutes 
for  those  unlawfully  disposed  of,  raises  another  question,  it 
appears  to  me  that  the  same  question  would  arise  in  a  much 
simpler  form,  but  subject  to  precisely  the  same  principles  of  law 
in  the  form  which  I  have  suggested. 

Applying  myself,  therefore,  to  the  simple  form  in  which  I  have 
suggested  that  the  question  might  be  raised,  the  first  point 
relied  on  is  that  the  property  in  question  is  according  to  the  law 
merchant  negotiable,  and  if  passed  over,  even  by  a  person  who 
had  no  title,  but  to  one  who  received  for  value,  in  good  faith,  and 
without  knowledge  of  the  want  of  title  in  his  predecessor  in  title, 
a  good  title  is  made  by  such  transfer  to  an  innocent  holder  for 
value.  If  the  facts  support  this  proposition  it  cannot  be  doubted. 
And  first,  as  to  the  character  and  quality  of  the  property  itself. 
It  consists  of  bonds  known  as  Cedulas.  It  seems  to  me  here 
it  is  impossible  to  dispute  that  the  bonds  in  question  were 


A.  C. 


AND  PKIVY  COUNCIL. 


207 


negotiable  instruments.    I  should  have  thought  so  upon  the    H.  L.  (E.) 
evidence,  and  after  the  decision  of  your  Lordships'  House  in  1892 
Goodwin  V.  Boharts  (1).  But  I  should  equally  think  so  here  from  London 
the  course  pursued  at  the  trial.  '^'^^Bank^*^^ 

I  take  the  statement  of  the  facts  from  the  judgment  of  ^  v. 
Lord  Justice  Bowen,  who  said  (2) :  "  An  admission  was  made  — 
at  the  trial  to  the  effect  that  these  bonds  were  commonly  ^^^'^  l.c!'^"^' 
transferred  from  hand  to  hand  by  delivery,  and  this  must  be 
taken  to  be  true.  But  the  admission  was  carefully  limited, 
and  still  left  uncovered  the  question  whether  they  are  negotiable 
instruments  in  the  sense  in  which  bills  of  exchange  and  pro- 
missory notes  are  negotiable,  so  that  delivery  by  a  person  who 
has  no  title  confers,  nevertheless,  a  title  on  a  bona  fide  holder 
for  value  without  notice.  We  should  require  either  a  more 
unqualified  admission  or  else  more  conclusive  evidence  before 
we  could  accept  the  view  that  bonds  like  these  had  become  part 
of  the  currency  of  this  country,  so  as  to  have  acquired  the 
peculiar  characteristics  of  a  completely  negotiable  instrument. 
The  appellants'  counsel  alleged  that  they  had  been  misled  at  the 
trial  by  the  form  of  the  admission,  and  asked  that,  before  we 
decided  the  case  on  the  hypothesis  that  these  bonds  were  not 
completely  negotiable,  an  issue  might  be  directed  to  try  that 
question.  For  fear  of  a  miscarriage  of  justice,  we  will,  therefore, 
assume  in  the  appellants'  favour,  and  for  the  purpose  of  this 
case  only,  that  the  documents  in  question  had  been  proved  to  be 
completely  negotiable  instruments." 

It  is  to  my  mind  clear,  therefore,  that  your  Lordships,  if  any 
doubt  remained  on  the  question  whether  these  bonds  were  or 
were  not  negotiable  in  the  true  commercial  sense  of  the  term, 
could  not  decide  this  case  without  directing  an  issue  such  as 
the  appellants'  counsel  demanded ;  in  the  event  of  your  Lord- 
ships considering  that  the  evidence  and  admission  made  at  the 
trial,  of  what  is  after  all  in  each  case  a  question  of  fact,  were 
insufficient,  it  would  be  impossible  to  decide  adversely  to  the 
appellants.  For  my  own  part,  I  do  not  see  how,  after  the  evidence 
and  the  admission  made  at  the  trial,  it  is  possible  to  suggest  that 
that  matter  of  fact  is  left  in  doubt. 

(1)  1  App.  Cas.  476.  (2)  [1891]  1  Ch.  at  p.  294. 
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H.  L.  (E.)      The  remaining  part  of  the  proposition  is,  as  1  have  said, 
1892      equally  a  question  of  fact :  Did  the  bankers  receive  these  bonds 
London        good  faith,  and,  though  it  was  almost  involved  in  the  propo- 
*^^^Bank^^^  sition,  without  any  reason  to  suppose  that  the  person  from  whom 
^  V-        they  received  them  had  no  right  to  so  dispose  of  them  ? — and 

  '    I  am  of  opinion  that  they  did.    There  is  not,  to  my  mind,  the 

Lord  H^sbury,  j^^g^  roasou  to  suppose  that  the  bank  did  not  take  these  bonds 
in  the  ordinary  course  of  business,  and  with  a  full  belief  that  the 
person  from  whom  they  received  them  was  either  the  owner  or 
had  full  authority  to  deal  with  them,  as,  in  fact,  he  did  deal  with 
them. 

The  Court  of  Appeal  appear  to  have  been  much  influenced  by 
the  decision  of  your  Lordships*  House  in  the  case  of  Earl  of 
Sheffield  v.  London  Joint  Stock  Bank  (1). 

The  first  observation  that  I  would  make  is,  that  if,  as  I 
believe,  it  be  accurate  that  the  question  is  one  which  is  to  be 
determined  upon  the  facts  of  the  case,  no  one  case  can  be  an 
authority  for  another.  The  only  question  of  law  decided  in 
Lord  Sheffield's  Case  (1)  was  that  a  purchaser,  even  for  value,  cannot 
insist  on  his  purchase  if  he  knows  that  the  person  from  whom 
he  purchases  has  no  right  to  sell, — no  very  novel  principle  of 
law,  nor  one  upon  which,  I  should  think,  much  doubt  could 
exist. 

The  second  observation  I  make  is  that  in  this  case  the  claim 
is  to  take  from  the  bankers  the  securities  they  have  received 
without  paying  what  had  been  advanced  upon  them.  In  Lord 
Sheffield's  Case  (1)  no  one  doubted  that  the  bankers  were  entitled 
to  receive  the  amount  which  had,  in  fact,  been  authorized  by  the 
owner  of  the  securities  to  be  raised  upon  them.  But  the  cardinal 
distinction  between  the  two  cases  is  that  in  this  case,  upon  the 
facts  proved,  I  am  of  opinion  that  the  bankers  were  under  the  full 
belief  and  conviction  that  the  bonds  were  being  lawfully  dealt 
with,  whereas  in  Lord  Sheffield's  Case  (1),  I  thought  (and  I  believe 
those  of  your  Lordships  who  were  parties  to  that  judgment 
thought  also)  that  the  bank  had  actual  knowledge  that  the 
person  pledging  them  had  only  a  limited  authority  to  raise 
money  upon  them.  And  although  it  was  also  considered  that  the 

(1)  13  App.  Gas.  333. 
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bank  sincerely  believed  that,  as  matter  of  law,  that  gave  them  a   H.  L.  (E.) 
right  to  hold  the  securities  for  advances  made  beyond  that  limited  1892 
amount,  your  Lordships  held  that  the  mistake  of  the  bankers  as  London 
to  the  matter  of  law  did  not  cure  the  effect  of  their  knowledge  "^^^^^Nr*^^ 
of  the  fact  that  the  person  to  whom  they  advanced  the  money 
was  exceeding  the  limit  of  his  authority. 

.  ..        •      T      -I  nn    /r^  1        ^        /-t  \  t      -  t  /c\\      ^T^^  Halsbury, 

In  expressing  my  opinion  in  Lord  Sheffield  s  Case  (1)  I  said  (2) :  l.c. 
But  I  do  not  believe  Mozley's  business  could  have  lasted  a 
month  if  the  banks  had  not  allowed  this  system  to  continue  by 
exchanging  securities.  Mozley  was,  as  he  says  himself,  entitled 
to  pledge  them  to  the  extent  to  which  he  had  advanced  money 
upon  them,  and  the  conclusion  I  draw  from  the  facts  proved  is 
that  the  banks  knew  very  well  the  system  of  money-lending 
pursued  by  Mozley,  and  trusted  to  him  that  he  would  not  over- 
pledge,  so  to  speak,  the  securities  of  his  customers.  Otherwise 
the  very  first  security  refused  to  Mozley's  customer  upon  his 
tendering  the  amount  advanced  upon  it  would  have  brought  the 
whole  business  to  a  very  speedy  end.  My  Lords,  if  this  is  the 
true  view  of  the  facts  it  is  impossible  to  contend  that  the  bank 
is  entitled  to  the  position  of  purchasers  for  value  without  notice. 
I  think  they  had  actual  knowledge,  but  if  they  had  reason  to 
think  that  the  securities  might  be  Mozley's  own,  or  might  belong 
to  somebody  else,  I  think  they  were  bound  to  inquire." 

My  noble  friend  Lord  Watson  said :  "  In  my  opinion  the 
character  of  the  transactions  between  the  respondents  and  Mozley 
was,  of  itself,  sufficient  to  notify  to  them  that  his  interest  was 
limited.  The  bank  officials,  when  examined  before  the  judge  of 
£rst  instance,  substantially  admitted  that  they  knew  that  the 
bulk  of  the  securities  lodged  by  Mozley  were  those  of  his  cus- 
tomers :  and  apart  from  the  admission,  it  is  matter  of  plain 
inference  that  they  must  have  had  that  knowledge." 

My  noble  friend  Lord  Macnaghten  said :  "  The  banks  knew 
that  the  person  who  dealt  with  them  as  owner  was  not  acting  by 
right  of  ownership." 

And  my  noble  friend  Lord  Bramwell,  though  he  was  careful  to 
disclaim  an  absolutely  accurate  definition  of  what  was  notice  of 
the  infirmity  of  the  title,  indicated  that,  in  his  opinion,  at  the 
(I)  13  App.  Cas.  333.  (2)  13  App.  Cas.  341. 
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"  H.  L.  (E.)  same  time  the  banks  lent  their  money  they  had  "  notice  of  the 

1892       infirmity  of  the  pledgor's  title  or  of  such  facts  and  matters 

London         made  it  reasonable  that  inquiry  should  be  made  into  such 

^^'^^^^^^^^  title."    He  added  that  it  was  probably  incomplete,  but  sufficient 

V-        for  the  case  he  was  then  deciding. 
Simmons.  .  ^     _  _  .  , 
  My  Lords,  assuming  all  your  Lordships  who  were  parties  to 

LoidHaisburj,  ^-^^^  dccision  to  havo  been  right  in  your  view  of  the  facts,  and  I 
certainly  see  no  reason  to  doubt  the  conclusion  at  which  I  in 
common  with  your  Lordships  arrived,  it  is  obvious  to  ask,  what 
new  principle  of  law  is  it  possible  to  suggest  was  there  laid  down  ? 
It  is  manifest  there  was  none. 

Now  when  I  turn  from  the  facts  proved  in  Lord  Sheffield's  Cas,e  (1) 
to  the  case  now  before  your  Lordships  (although  I  must  make 
a  protest  that  it  is  not  a  very  profitable  inquiry  to  consider 
whether  one  case  resembles  another  in  its  facts),  I  am  of  opinion 
that  every  one  of  the  elements  relied  upon  in  that  case  to  show  the 
knowledge  of  the  bank  of  the  infirmity  of  the  title  is  absent  here. 

I  can  find  no  trace  of  any  such  course  of  business  brought 
home  to  the  knowledge  of  the  bankers  as  would  give  them  the 
least  suspicion  that  their  clients  had  not  full  authority  to  deal  as 
they  were  dealing  with  the  securities  in  their  hands.  I  observe 
the  question  was  plainly  put  by  Sir  Horace  Davey  to  one  of  the 
witnesses,  who  was  asked  whether  there  was  a  custom  on  the 
Stock  Exchange  for  brokers  to  make  one  client's  bonds  or  stocks 
security  for  another  client's  debt,  and  the  answer  was — No.  It 
was  then  put  that  if  the  securities  of  ten  clients  were  brought 
en  bloc  to  the  bank  to  borrow  £10,000  the  effect  might  be  to 
make  one  client's  property  the  security  for  money  borrowed  for 
another  ;  the  witness  disclaimed  any  suspicion  of  any  such 
transaction,  and  I  confess  I  cannot  share  the  view  that  Mr.  Justice 
Kekewich  took  of  the  re-examination.  Mr.  Warmington  asked, 
in  substance,  whether  the  banks  did  not  suppose  that  they  were 
dealing  with  honest  men,  obviously  suggesting  to  my  mind  that 
it  would  be  dishonest  for  Mr.  A.  to  make  Mr.  B.  security  for 
Mr.  A.'s  loan. 

Kekewich,  J.,  seems  to  have  been  under  the  impression  that 
relying  on  the  broker's  honesty  did  not  alter  the  result.    But  to 
(1)  13  App.  Gas.  333. 
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my  mind  it  makes  the  whole  difference.    If  there  is  £10,000   H.  L.  (E.) 
borrowed,  and  ten  different  clients'  securities,  what  is  there  to  1892 
tell  the  bank,  or  to  suggest  to  the  bank,  that  the  ten  clients  had  London 
not  each  either  a  joint  interest  in  the  £10,000,  or  a  several  "^^^jbax™^^ 
interest,  which  their  several  property  justifies  the  broker  in 
23ledging  ?   I  do  not,  of  course,  mean  to  suggest  any  such  mental 
process  on  the  part  of  the  broker  as  that  he  should  be  supposed 
to  be  appropriating  only  such  part  of  the  deposited  securities  as 
would  properly  \>q  pled  gable  to  each  individual  customer;  but 
what  appears  to  me  very  clear  is,  that  there  is  nothing  in  the 
nature  of  the  transaction,  nothing  in  the  position  of  broker  and 
customer  respectively  which  makes  it  a  reasonable  inference 
that  the  broker  was  exceeding  his  authority,  or,  indeed,  that 
there  was  anything  which  could  be  reasonably  supposed  to  raise 
a  doubt  on  the  subject. 

The  inferences  derived  from  the  business  carried  on  by  the 
money-lender  in  Lord  Sheffield's  Case  (1)  were  peculiar  to  that  case, 
and  have  no  relation  to  the  course  of  business  which  brokers 
habitually  pursue  towards  their  own  clients,  and  for  their  own 
clients,  when  dealing  with  bankers  with  whom  they  deposit 
securities.  The  deposit  of  securities  as  "  cover  "  in  a  broker's 
business  is  as  well-known  a  course  of  dealing  as  anything  can 
possibly  be,  and  the  phrase  that  they  are.  deposited  en  bloc 
seems  to  me  to  be  somewhat  fallacious.  That  they  are,  in  fact, 
deposited  by  the  broker  at  one  time,  and  to  raise  one  sum,  may 
be  true.  It  does  not  follow,  and  I  do  not  know,  that  the  banker 
could  reasonably  be  expected  to  presume  that  they  belonged  to 
different  customers,  and  that  the  limit  of  the  broker's  authority 
was  applied  to  each  individual  security  by  his  own  client.  It 
would,  therefore,  to  my  mind,  be  as  totally  different  from  the 
facts  proved  or  inferred  in  Lord  Sheffield's  Case  (1)  as  anything 
could  well  be. 

I  do  not  think  that  in  that  case  any  countenance  was  given  to 
the  notion  that  because  Mozley,  the  money-lender,  was  assumed 
to  be  the  agent  for  the  owners  of  the  property,  that  circumstance 
alone  put  the  bank  upon  inquiry  as  to  his  title  to  the  property 
with  which  he  dealt.  To  lay  down  as  a  broad  proposition  that 
(1)  13  App.  Cas.  333. 
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H.  L.  (E.)  in  every  case  you  must  inquire  whether  a  known  agent  has  the 

1892       authority  of  his  principal  would  undoubtedly  be  a  startling 

London  proposition,  and  certainly  nothing  said  in  Lord  Sheffield's  Case  (1) 
Joint  Stock  ^^^^^  j^^^.^^      ^^^^j  .^^^^ 

The  broad  proposition  laid  down  by  Abbott  C.J.  (2),  that 
whoever  is  the  holder  of  a  negotiable  instrument  "has  power  to 

Lord  Halsbury,     ...  ,  .        .  „ 

L  c.       give  title  to  any  person  honestly  acquiring  it,   seems  to  me  to 
be  decisive  of  this  case. 

The  property  in  question,  for  reasons  I  have  already  given, 
was,  or  must  be  presumed  to  be  negotiable.  I  think  there  was 
nothing  in  the  evidence  to  raise  a  doubt  that  it  was  honestly 
acquired  by  the  bank,  and  I  am  therefore  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  should  be  reversed. 

Lord  Watson  : — 

My  Lords,  I  concur  in  the  judgment  which  has  been  moved 
by  the  Lord  Chancellor,  and  I  shall  endeavour  to  state  shortly 
the  considerations  which  induce  me  to  differ  from  the  decision 
of  the  Court  of  Appeal. 

In  the  Courts  below,  as  at  your  Lordships'  bar,  three  questions 
were  discussed  : — Were  the  Cedula  bonds  for  $15,000  deposited 
by  Delmar  with  the  appellant  bank,  on  account  of  his  firm,  the 
property  of  the  respondent  ?  Were  those  bonds  negotiable 
instruments  ?  Lastly,  if  the  bonds  belonged  to  the  respondent, 
and  were  negotiable,  is  the  bank  in  a  question  with  the  respondent 
entitled  to  retain  them  ? 

I  am  prepared  to  answer  the  first  of  these  questions  in  the 
affirmative.  I  am  of  opinion  with  Bowen  L.J.  and  for  the  same 
reasons,  that  the  bonds  before  they  were  taken  to  the  bank  on 
October  28,  1887,  had  been  appropriated  to  the  respondent  in 
substitution  for  his  original  bonds  of  the  same  amount  which 
Delmar  had  previously  disposed  of  without  authority. 

The  second  question  must  also,  in  my  opinion,  be  answered  in 
the  affirmative.  Each  bond,  according  to  its  tenor,  appears  to 
me  to  represent  that  the  document  will  pass  from  hand  to  hand, 
and  that  any  bona  fide  holder  will  be  entitled  to  claim  fulfilment 
of  its  terms  from  the  Buenos  x^Lyres  Bank,  by  whom  it  was  issued. 
(1)  13  App.  Gas.  333.  (2)  3  B.  &  C.  47. 
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Then  there  is  direct  testimony  to  the  effect  that,  on  the  London    H.  L.  (E.) 
Stock  Exchange,  the  bonds  do  pass  from  hand  to  hand  by  1892 
delivery  only,  and  are  treated  as  negotiable  securities,  and  no  London 
attempt  was  made  to  shake  that  testimony  either  by  cross-  '^^^b^nk^^^ 
examination,  or  by  adducing  evidence  to  the  contrary. 

In  my  opinion  it  necessarily  follows  from  the  negotiable  cha- 
racter of  the  documents,  that  Delmar,  who  was  lawfully  in  posses- 
sion of  them  for  a  special  purpose,  was  nevertheless  in  a  position 
to  give  a  valid  title  to  any  person  acquiring  the  bonds  from  him 
in  good  faith  and  for  value,  although  the  transaction  on  his  part 
involved  a  fraud  upon  the  respondent.  That  is  the  rule  of  law 
which  was  laid  down  by  Parke,  B.  (following  the  older  autho- 
rities) in  Foster  v.  Pearson  (1) ;  and  it  met  with  the  approval  of 
this  House  in  Goodwin  v.  Boharts  (2). 

That  the  appellants  gave  value  for  the  bonds  is  not  disputed ; 
and  I  have  not  found  anything  in  the  evidence  or  in  the  circum- 
stances of  this  case  to  suggest  that  they  acted  otherwise  than  in 
good  faith.  They  were  dealing  with  a  broker,  at  that  time  of 
unblemished  repute  ;  and,  seeing  that  brokers,  in  the  ordinary 
course  of  business,  are  employed  to  sell,  to  buy,  and  to  raise 
money  upon  as  well  as  to  keep  in  custody  the  securities  of  their 
customers,  I  think  the  appellants  were  entitled  to  assume,  in  the 
absence  of  aught  to  indicate  the  contrary,  that  whether  the  bonds 
belonged  to  Delmar,  or  to  a  customer,  he  had  full  authority  to 
deal  with  them.  The  real  question  is,  whether  the  appellants 
believed  at  the  time  that  Delmar  had  such  authority  ;  and  I  see 
no  reason  to  doubt  that  they  honestly  entertained  that  belief. 

The  Court  of  Appeal  whose  judgment  was  delivered  by 
Bowen  L.J.  seem  to  have  held  that,  in  point  of  fact,  the  appel- 
lants believed  that  Delmar  had  authority  to  raise  money  on  the 
Cedula  bonds  in  question,  within  the  limit  of  their  market  value, 
but  not  to  deposit  them  en  bloc,  together  with  other  securities, 
in  order  to  raise  a  lump  sum  upon  the  whole.  Even  upon  that 
assumption  I  should  have  given  judgment  for  the  appellants. 
They  were,  in  my  opinion,  clearly  entitled  to  retain  the  bonds 
for  the  amount  which  Delmar  had  apparent  authority  to  borrow. 
I  may  observe  that  in  the  case  where  the  true  owner  authorizes 

(1)  .1  C.  M.  &  K.  849.  (2)  1  App.  Cas.  476. 
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H.  L.  (E.)   a  specific  chattel  to  be  impledged  for  its  market  value,  he  might 
1892       suffer  prejudice,  and  it  would  be  an  excess  of  the  authority  which 
London    he  gave,  to  deposit  it  as  part  security  for  a  larger  sum.    I  doubt 
''^^^Ban™^^  whether  the  same  principle  applies  where  the  authority  relates 
Simmons  ^  specific  chattel,  but  to  negotiable  securities  which  are 

the  subject  of  traffic  upon  the  Stock  Exchange.  In  that  case  it 
appears  to  me  to  be  immaterial  to  the  true  owner  whether  his 
securities  are  pledged  by  themselves  for  their  full  market  value, 
or  are  deposited  with  other  securities  in  order  to  cover  an  advance 
beyond  that  value. 

The  learned  judges  in  the  Courts  below  do  not  appear  to  have 
accepted  the  judgment  of  this  House  in  Earl  of  Sheffield  v. 
London  Joint  Stock  Bank  (1)  in  the  same  sense  in  which  it  has 
been  regarded  here.  With  reference  to  that  case,  I  can  only  say 
that  it  certainly  was  not  my  intention  to  apply  any  other  rule  to 
its  decision  than  that  which  was  laid  down  in  Foster  v.  Pear- 
son (2).  But  I  was  satisfied,  upon  the  evidence  before  us,  that 
the  banks  concerned  had  such  notice  and  knowledge  of  the  limited 
title  of  their  pledgor,  as  made  it  inconsistent  with  fair  mercantile 
dealing  that  they  should  retain  Lord  Sheffield's  securities  for 
any  sum  beyond  the  extent  of  the  pledgor's  interest. 


LoKD  Heeschell  : — 

My  Lords,  the  litigation  in  this  case  has  arisen  out  of  the 
frauds  of  Mr.  Delmar,  a  partner  in  the  firm  of  Herapath,  Delmar 
&  Co.,  stockbrokers.  The  case  of  the  plaintiff,  the  respondent 
in  this  appeal,  is  that  Delmar  having  in  his  possession,  for  safe 
custody  merely,  certain  securities  of  the  plaintiff,  known  as 
Cedulas,  fraudulently  deposited  them  with  the  defendants  by  way 
of  pledge  for  an  advance,  and  that  the  defendants  are  conse- 
quently not  entitled  to  detain  them.  The  defendants  deny  that 
the  securities  pledged  with  them  were  the  property  of  the  plain- 
tiff, and  insist  that  even  assuming  this  to  have  been  the  case, 
they  have  acquired  a  good  title  as  against  him. 

The  facts  may  be  shortly  stated.  [His  Lordship  stated  the 
facts  given  above,  and  proceeded  : — ] 


(1)  13  App.  Gas.  333. 


(2)  1  C.  M.  &  R.  849. 
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I  do  not  propose  to  enter  upon  the  inquiry  whether  the  plain-   H.  L.  (E.) 
tiff  can  establish  a  title  to  the  bonds  deposited  with  the  bank,  1892 
for  in  the  view  which  I  take  of  the  case  it  is  unnecessary  to  do  London 
so.    I  shall  assume,  for  the  purpose  of  my  opinion,  that  these  '^^^^^^^ 
bonds  were  the  property  of  the  plaintiff. 

The  first  question  which  arises,  and  to  my  mind  a  cardinal 
one,  is,  are  these  bonds  negotiable  instruments  ? 

The  general  rule  of  the  law  is,  that  where  a  person  has  obtained 
the  property  of  another  from  one  who  is  dealing  with  it  without 
the  authority  of  the  true  owner,  no  title  is  acquired  as  against 
that  owner,  even  though  full  value  be  given,  and  the  property 
be  taken  in  the  belief  that  an  unquestionable  title  thereto  is 
being  obtained,  unless  the  person  taking  it  can  shew  that  the 
true  owner  has  so  acted  as  to  mislead  him  into  the  belief  that 
the  person  dealing  with  the  property  had  authority  to  do  so.  If 
this  can  be  shewn,  a  good  title  is  acquired  by  personal  estoppel 
against  the  true  owner.  There  is  an  exception  to  the  general 
rule,  however,  in  the  case  of  negotiable  instruments.  Any  person 
in  possession  of  these  may  convey  a  good  title  to  them,  even 
when  he  is  acting  in  fraud  of  the  true  owner,  and  although  such 
owner  has  done  nothing  tending  to  mislead  the  person  taking 
them.  I  shall  have  to  advert  hereafter  to  the  conditions  which 
are  requisite  in  order  to  render  the  title  of  one  who  takes  a 
negotiable  instrument  valid  as  against  the  true  owner ;  but  I 
dwell  for  the  moment  on  the  distinction  to  which  I  have  called 
attention,  because  it  is  obvious  that  the  facts  to  be  proved  by 
any  one  seeking  to  retain  property  he  has  obtained  as  against 
the  person  in  fraud  of  whom  it  has  been  delivered  to  him,  will 
differ  essentially  according  as  that  property  is  or  is  not  a  nego- 
tiable instrument. 

At  the  trial  of  the  action  evidence  was  given  on  behalf  of  the 
bank  that  Cedula  bonds  are  commonly  dealt  with  on  the  Stock 
Exchange.  On  the  question  being  put,  "Are  they  dealt  with  as 
negotiable  securities?"  the  learned  judge  interfered  with  the 
observation,  "There  is  no  dispute  about  that,"  on  which  the 
learned  counsel  for  the  plaintiff  said,  "  I  do  not  want  to  make 
that  admission."  The  question  was  then  put,  and  answered 
in  the  affirmative.     There  was  no  cross-examination  by  the 
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H.  L.  (E.)   plaintiff's  counsel  directed  to  this  point ;  nor  was  any  testimony 
1892      adduced  to  the  contrary.    Having  regard  to  the  evidence  thus 
London     given,  to  the  nature  of  the  bonds,  and  to  the  decision  of  this 
'^^^^bInk*^^^  House  in  the  case  of  Goodwin  v.  Boharts  (1),  I  can  entertain  no 
doubt  that  these  Cedula  bonds  are  negotiable  instruments  within 
the  purview  of  that  decision. 

The  question,  then,  which  presents  itself  is,  whether  the  appel- 
lants who  are  in  possession  of  negotiable  instruments  which  were 
delivered  to  them,  I  will  assume,  in  fraud  of  the  plaintiff,  the 
true  owner,  can  make  good  their  title  to  them  ?  That  they 
became  holders  for  value  is  not  disputed ;  nor  is  it  disputed  that 
they  took  with  full  honesty  of  purpose.  The  allegation  in  the 
statement  of  claim  is  as  follows: — "The  bank  knew,  and  had 
notice,  not  only  from  the  general  course  of  business  hereinbefore 
referred  to,  but  from  the  particular  transactions  between  them 
and  the  plaintiff's  brokers,  that  the  securities  deposited  with  them 
by  the  plaintiff's  brokers  were  the  securities  of  the  customers  of 
such  brokers,  and  in  the  belief  that  the  brokers  who  brought  them 
had  made  sufficient  advances  on  them  to  justify  them  in  obtain- 
ing the  amounts  which  they  from  time  to  time  obtained  from  the 
bank,  and  relying  on  the  integrity  of  the  brokers,  the  defendant's 
bank  from  time  to  time  made  and  continued  advances  to  the 
brokers  on  such  securities  as  the  brokers  from  time  to  time  de- 
posited with  them."  Applying  this  allegation  to  the  transaction 
under  consideration,  it  would  be  impossible  to  conceive  a  more 
unequivocal  admission  that  the  appellants  acted  in  complete 
good  faith  in  taking  the  bonds  in  question.  But  the  statement 
of  claim  goes  on  to  allege  that  the  bank  "  made  no  specific 
inquiries  as  to  the  ownership  of  the  said  securities,  or  the  autho- 
rity (if  any)  which  the  brokers  had  to  deposit  the  same,  or  the 
interest  (if  any)  which  the  brokers  had  therein  by  reason  of 
advances  on  such  securities,  or  otherwise."  It  is  upon  this 
allegation  that  the  bank  had  notice  that  Delmar  held  these 
bonds  in  the  capacity  of  an  agent  that  reliance  is  placed.  I 
defer  entering  upon  the  inquiry  whether  it  has  been  proved  that 
the  bank  had  either  notice  or  knowledge  that  Delmar's  title  to 
the  bonds  was  that  of  an  agent  only.    Assuming  for  the  moment 

(1)  1  App.  Gas.  476. 
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that  this  was  proved,  what  is  its  effect  ?  It  is  contended  on  h.  L.  (E.) 
behalf  of  the  respondent,  as  I  understand,  that  it  put  the  bank  i892 
upon  inquiry  as  to  the  title  of  the  person  with  whom  they  dealt,  London 
and  as  to  the  authority  which  he  possessed;  and  that  having  '^^^^^^^^^^ 
made  no  such  inquiry,  they  obtained  as  against  his  principal  no  g 
better  title  than  he  had.  It  was  admitted  that  any  one  buying 
from  Delmar  would  have  obtained  an  unimpeachable  title,  not- 
withstanding his  knowledge  that  Delmar  was  a  broker,  and  that 
the  bonds  were  the  property  of  his  principal.  What  ground  is 
there  for  the  position  that  in  regard  to  a  pledge  the  case  is  dif- 
ferent, that  one  may  safely  take  a  negotiable  instrument  by  way 
of  sale  from  an  agent  without  inquiry,  but  cannot  so  take  it  by 
way  of  pledge  ?  It  is  surely  of  the  very  essence  of  a  negotiable 
instrument  that  you  may  treat  the  person  in  possession  of  it  as 
having  authority  to  deal  with  it,  be  he  agent  or  otherwise,  unless 
you  know  to  the  contrary,  and  are  not  compelled,  in  order  to 
secure  a  good  title  to  yourself,  to  inquire  into  the  nature  of  his 
title,  or  the  extent  of  his  authority.  The  Factors  Act  (6  Geo.  4, 
c.  94),  which  gives  validity  to  sales  and  pledges  by  persons 
entrusted  with  the  documents  of  title  to  goods,  contained  a 
proviso,  that  the  purchaser  or  pledgee  had  not  notice  by  the 
documents,  or  otherwise,  that  the  seller  or  pledgor  was  not  the 
actual  and  bona  fide  owner  of  the  goods  sold  or  pledged — a  pro- 
viso which,  especially  after  the  decision  in  Fletcher  v.  Heath  (1), 
rendered  it  unsafe  to  make  advances  on  goods  or  documents  to 
persons  known  to  have  possession  thereof  as  agents  only  "  (per 
Blackburn  J.  in  Cole  v.  North-Western  Bank  (2)).  Accordingly 
the  legislature  intervened,  and  altered  the  law  by  the  5  &  6  Yict. 
c.  39.  The  recital  is  noteworthy,  that  "  advances  on  the  security 
of  goods  and  merchandise  have  become  an  usual  and  ordinary 
course  of  business,  and  it  is  expedient  and  necessary  that  reason- 
able and  safe  facilities  should  be  afforded  thereto."  Under  this 
Act  a  document  of  title  to  goods  may  safely  be  taken  by  way  of 
pledge  from  one  known  to  be  an  agent  without  any  inquiry  as 
to  his  authority.  It  would  be  strange,  indeed,  if  a  negotiable 
instrument  might  not  as  safely  be  taken.  Advances  on  the 
security  of  negotiable  instruments  are  as  usual  and  ordinary  a 
(1)  7  B.  &  C.  517.  (2)  Law  Kep,  10  C.  P.  at  p.  367. 
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H.  L.  (E.)   course  of  business  as  advances  on  the  security  of  goods  and 
1892       merchandise,  and  it  is  surely  just  as  "  expedient  and  necessary 
London     ^^^^  reasonable  and  safe  facilities  should  be  afforded  thereto." 
''^^^Bank^^^  It  was  truly  said  that  it  was  due  to  the  Act  of  the  legislature 
Simmons    ^^^^  documents  of  title  to  goods  may  safely  be  taken  by  way  of 
pledge  from  an  agent,  and  that  there  had  been  no  such  legisla- 
tion in  relation  to  negotiable  instruments.    But  why  not  ?  The 
answer,  to  my  mind,  is  plain — -because  it  never  was  supposed  to 
be  necessary  in  order  to  give  validity  to  such  a  transaction  in  the 
case  of  negotiable  instruments.    It  is  admitted  that,  in  the  case 
of  a  sale,  legislation  was  not  requisite;  that  the  fact  that  the 
instruments  were  negotiable  sufficed ;  why  not,  then,  in  the  case 
of  a  pledge  ?    If  the  contention  of  the  respondent  is  to  prevail, 
a  negotiable  instrument  will  be  less  negotiable  than  a  bill  of 
lading  or  a  dock  warrant — a  strange  conclusion,  surely.  The 
truth  is,  in  my  opinion,  that  what  the  Factors  Acts  have  done  is 
to  attach  some  of  the  elements  of  negotiability  to  documents  of 
title  to  goods,  to  render  the  mere  possession  of  them  evidence  of 
authority  to  deal  with  them  in  the  ordinary  course  of  business, 
and  to  preclude  the  necessity  of  any  further  inquiry. 

I  proceed  now  to  consider  what  the  authorities  show  to  be  the 
conditions  necessary  to  give  a  good  title  to  a  person  taking  a 
negotiable  instrument  from  one  who  had,  as  against  the  true 
owners,  no  authority  to  transfer  it.  In  Foster  v.  Pearson  (1) 
Parke  B.  said :  "  The  rule  of  law  was  long  considered  as 
being  firmly  established  that  the  holder  of  bills  of  exchange 
indorsed  in  blank  or  other  negotiable  securities  transferable  by 
delivery  could  give  a  title  which  he  himself  did  not  possess  to 
a  bona  fide  holder  for  value;  and  it  may  well  be  questioned 
whether  it  has  been  wisely  departed  from  in  the  case  to  which 
reference  has  been  made,  and  other  subsequent  cases  in  which 
care  and  caution  in  the  taker  of  such  securities  has  been  treated 
as  essential  to  the  validity  of  his  title  besides  and  independently 
of  honesty  of  purpose."  Now  it  will  be  observed  that  the  learned 
judge  considered  two  conditions  only  to  be  well  established  as 
essential  to  confer  a  good  title  upon  the  holder  of  a  negotiable 
instrument,  viz.,  that  he  should  have  taken  it  bona  fide  and  for 
(1)  1  C.  M.  &  R.  at  p.  855. 
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value.  The  other  condition  which  he  mentions,  that  due  care  H.  L.  (E.) 
and  caution  should  have  been  exercised  by  the  taker  of  the  secu-  1892 
rities,  he  refers  to  as  a  departure  from  "  a  rule  of  law  long  loxuox 
considered  as  being  firmly  established,"  and  he  deprecates  its  "^^^^^f^^*^^ 
introduction.  The  law  has  now  for  some  time  been  settled  on 
this  point  in  accordance  with  the  view  indicated  by  Parke  B. 
In  the  Banh  of  Bengal  v.  Fagan  (1)  Lord  Brougham  said :  "  It 
may  be  taken  as  established  that  whatever  may  have  been  the 
law  laid  down  in  Gill  v.  Guhitt  (2)  and  Down  v.  Hailing  (3),  and 
one  or  two  other  cases,  and  not  abandoned,  at  least  as  far  as 
language  went  which  the  Court  used  in  subsequent  cases,  is  now 
law  no  longer,  and  that  the  negligence  of  the  party  taking  a 
negotiable  instrument  does  not  fix  him  with  the  defective  title 
of  the  party  passing  it  to  him."  This  passage  was  quoted  by 
Willes  J.  in  delivering  his  judgment  in  Baphael  v.  Banli  of 
England  (4),  where  it  was  treated  as  undoubted  law  that  negli- 
gence did  not  invalidate  the  title  of  a  person  taking  a  negotiable 
instrument  in  good  faith  and  for  value.  I  think,  therefore,  that 
the  rule  of  law  enunciated  by  Parke  B.  as  firmly  established  is 
the  existing  law.  No  authority  to  the  contrary  was  cited  at  the 
Bar,  unless  it  be  the  recent  case  in  this  House  of  Sheffield  v. 
London  Joint  Stock  Bank  (5).  Now  it  is  certain  that  none  of  the 
noble  and  learned  Lords  who  took  part  in  that  judgment  criticised 
or  questioned,  much  less  purported  to  overrule,  any  prior  autho- 
rity. I  will  state  what  I  understand  to  be  the  grounds  of  the 
judgment.  The  person  from  whom  the  bank  took  the  securities 
in  that  case  was  himself  a  pledgee  of  them ;  as  such  he  had  an 
undoubted  right  to  repledge  them.  He,  in  fact,  repledged  them 
as  security  for  a  sum  exceeding  that  for  which  he  held  them  in 
pledge.  They  were  with  a  number  of  other  instruments,  some 
negotiable  and  others  not  negotiable,  made  security  for  his  entire 
indebtedness  to  the  bank.  The  question  which  arose  was  whether 
the  bank  could  insist  on  retaining  them  for  the  larger  sum,  or 
whether  the  owner  could  redeem  them  on  paying  to  the  bank  the 
amount  for  which  they  were  originally  pledged.    The  noble  and 

(1)  7  Moore  P.  C.  72.  (3)  4  B.  «&  C.  330. 

(2)  3  B.  &  C.  466.  (4)  17  C.  B.  at  p.  175. 

(5)  13  App.  Cas.  333. 
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H.  L.  (E.)  learned  Lords  came  to  the  conclusion,  as  I  understand,  that  the 
1892  bank  knew  that  Mozley  held  the  securities  in  question  as  pledgee 
London  only  in  respect  of  an  advance  made  upon  them,  or  that  if  they 
*^°^Bank^^^  did  not  actually  know  this,  what  they  knew  of  the  nature  of  his 
business  as  a  money-lender,  and  the  information  which  they 
derived  from  their  transactions  with  him,  made  it  almost  certain 
that  this  was  the  case.  That  knowing  or  having  every  reason  to 
believe  that  his  title  was  only  that  of  pledgee  for  a  limited 
advance,  they  knew,  or  had  reason  to  believe  that  in  pledging 
them  to  the  bank  for  his  entire  indebtedness  he  was  exceeding 
any  authority  he  had  to  deal  with  them.  That  under  these 
circumstances  it  was  incumbent  upon  them  to  make  some  further 
investigation  if  they  wished  to  insist  upon  their  security  to  the 
full  extent.  That  the  circumstances,  as  it  was  said,  put  them 
upon  inquiry.  I  gather  that  their  Lordships  must  further  have 
been  of  opinion  that  if  the  bank  had  made  reasonable  inquiries 
they  would  have  ascertained  the  facts  and  have  thus  had  distinct 
knowledge  of  circumstances  which  would  have  made  it  appear 
that  they  could  not  hold  the  securities  for  anything  beyond  the 
advance  in  respect  of  which  Mozley  held  them,  and  that  in 
offering  them  as  a  security  for  a  greater  sum  Mozley  was  exceeding 
any  authority  he  had  to  deal  with  them.  My  reason  for  inferring 
that  their  Lordships  entertained  this  opinion  is  that  I  apprehend 
that  when  it  is  said  that  a  person  is  put  on  inquiry  the  result  in 
point  of  law  is  that  he  is  deemed  to  know  the  facts  which  he 
would  have  ascertained  if  he  had  made  inquiry.  He  cannot 
better  his  position  by  abstaining  from  so  doing.  On  the  other 
hand,  his  position  cannot  be  worse  than  it  would  have  been  had 
he  made  inquiry  and  been  in  possession  of  the  result  of  it. 
Supposing  Mozley  had  been  questioned  as  to  his  right  to  deal 
with  the  securities,  and  had  given  a  satisfactory  assurance,  and 
there  had  been  no  reason  to  doubt  his  honesty,  I  cannot  but 
think  that  the  decision  of  this  House  would  have  been  different. 
There  was  in  the  case  then  before  the  House,  however,  no  ground 
for  supposing  that  if  Mozley  had  been  asked  the  question  the 
facts  would  not  have  been  elicited.  When  once  the  conclusion 
was  reached  that  the  bank  must  be  taken  to  have  known  that 
Mozley  was  exceeding  any  rights  which  he  possessed  in  relation 
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to  the  securities  in  purporting  to  pledge  them  for  the  sum  he    H.  L.  (E.) 

did,  it  followed  that  it  would  be  contrary  to  good  faith  for  the  1892 

bank  to  retain  them  for  anything  beyond  the  sum  for  which  he  London 

could  legitimately  pledge  them,  that  as  regards  the  excess  the  '^^^^ank^"^^ 

bank  though  holders  for  value  were  not  holders  of  the  securities 

.  .  Simmons. 

in  good  faith.    It  will  thus  be  seen  that  the  judgment,  which 

€ertainly  did  not  purport  to  be  a  new  departure  or  to  lay  down 
any  principle  of  law  differing  from  that  already  established, 
turned  entirely  upon  the  view  taken  of  the  facts.  It  would  be 
unbecoming  as  it  is  unnecessary  for  me  to  express  any  opinion 
whether  the  findings  were  warranted  by  the  facts  proved.  It  is 
enough  for  me  to  say  that  the  judgment  leaves  untouched  what 
I  believe  to  have  been  down  to  that  time  the  established  rule  of 
law,  that  a  person  taking  a  negotiable  instrument  in  good  faith 
and  for  value  obtains  a  title  valid  against  all  the  world.  Sheffield 
V.  London  Joint  Stock  BanJc  (1)  may  perhaps  be  a  binding  autho- 
rity as  to  the  conclusions  of  fact  arrived  at,  where  the  facts 
are  identical,  but  not  otherwise.  In  any  other  case  the  tribunal 
must  investigate  the  facts  for  itself  and  determine  whether  those 
who  claim  to  hold  a  negotiable  instrument  have  made  out  that 
they  took  it  in  good  faith  and  for  value.  One  word  I  would  say 
upon  the  question  of  notice,  and  being  put  upon  inquiry.  I 
should  be  very  sorry  to  see  the  doctrine  of  constructive  notice 
introduced  into  the  law  of  negotiable  instruments.  But  regard 
to  the  facts  of  which  the  taker  of  such  instruments  had  notice  is 
most  material  in  considering  whether  he  took  in  good  faith.  If 
there  be  anything  which  excites  the  suspicion  that  there  is  some- 
thing wrong  in  the  transaction,  the  taker  of  the  instrument  is 
not  acting  in  good  faith  if  he  shuts  his  eyes  to  the  facts 
presented  to  him  and  puts  the  suspicions  aside  without  further 
inquiry. 

Applying  myself  now  to  the  facts  of  the  present  case,  I  cannot 
find  any  warrant  for  such  conclusions  of  fact  as  those  which,  as 
I  think,  led  to  the  recent  judgment  of  your  Lordships'  House  on 
which  so  much  reliance  has  been  placed.  The  bank  did  not 
know,  and  had  no  reason  to  know,  in  what  capacity  Delmar 
became  possessed  of  the  bonds.  They  might  be  his  own ;  he 
(1)  13  App.  Cas.  333. 
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1892       seeking  by  an  advance  from  the  bank  to  obtain  the  means  of 
London     P^ji^g         price,  or  they  might  be  bonds  on  which  he  had 
'^^^Bank^^^  himself  made  an  advance.    I  cannot  see  that  there  was  anything 
Simmons        suggest  to  the  bank  that  he  was  committing  a  wrong  or  to 

  make  it  reasonable  and  right  that  they  should  make  further 

  '  inquiry  before  entering  upon  the  transaction.    It  was  suggested, 

and  this  view  seems  to  have  found  some  favour  with  the  Court 
below,  that  though  the  bank  might  have  been  justified  in 
thinking  that  Delmar  had  the  power  to  pledge  the  bonds  for  an 
advance  to  their  full  market  value,  they  were  not  justified  in 
supposing  that  he  could  be  entitled  to  pledge  them  en  bloc 
with  other  securities  for  a  lump  sum.  If  the  course  of  dealing 
between  the  bank  and  Delmar  was,  as  alleged,  such  that  he  was 
entitled  at  any  time  to  obtain  back  any  of  the  securities  de- 
posited on  delivering  others  of  an  equal  value,  the  distinction 
does  not  strike  me  as  very  important.  But  even  if  it  could  be 
material  were  the  plaintiff  seeking  to  redeem  his  bonds,  and  the 
question  were  for  what  sum  the  bank  could  claim  to  retain  them, 
it  does  not  seem  to  me  to  be  material  in  the  present  case,  where 
the  plaintiff  is  not  seeking  to  redeem  the  bonds,  but  insists  that 
the  bank  have  no  title  to  them  at  all. 

Further,  assuming  for  the  moment  that  the  bank  were  put  on 
inquiry  and  ought  to  have  asked  Delmar  whether  the  bonds 
were  his,  and  if  not,  by  what  title  he  claimed  to  deal  with  them 
in  the  manner  proposed,  can  it  be  doubted  what  would  have 
been  the  result  of  such  an  inquiry  ?  Why  your  Lordships  have 
listened  to  an  elaborate  argument,  for  which  there  was  ample 
scope,  designed  to  establish  that  the  bonds  were  in  fact  Delmar 's, 
and  that  if  he  had  answered,  as  I  think  he  undoubtedly  would, 
that  the  bonds  were  his  own,  his  answer  would  have  been 
accurate.  How  can  it  possibly  be  contended  that  if  the  bank 
had  made  further  inquiry  they  would  have  ascertained  that 
Delmar  was  not  entitled  to  make  the  pledge  on  which  the  bank 
take  their  stand  ? 

My  Lords,  I  have  made  these  observations  for  the  purpose  of 
shewing  the  marked  distinction  which  there  is  between  the 
facts  of  the  present  case  and  those  which  had  to  be  considered  in 
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Lord  Sheffield's  Case  (1).    But  I  desire  to  rest  my  judgment  upon   H.  L.  (E.) 
the  broad  and  simple  ground  that  I  find,  as  a  matter  of  fact,  i892 
that  the  bank  took  the  bonds  in  good  faith  and  for  value.    It  is  London 
easy  enough  to  make  an  elaborate  presentation  after  the  event  "^^^^^^^^^^^ 
of  the  speculations  with  which  the  bank  managers  might  have  v. 
occupied  themselves  in  reference  to  the  capacity  in  which  the  — " 
broker  who  offered  the  bonds  as  security  for  an  advance  held  ^"'^^  Herscheii. 
them.    I  think,  however,  they  were  not  bound  to  occupy  their 
minds  with  any  such  speculations.    I  apprehend  that  when 
a  person  whose  honesty  there  is  no  reason  to  doubt  offers 
negotiable  securities  to  a  banker  or  any  other  person,  the  only 
consideration  likely  to  engage  his  attention  is,  whether  the 
security  is  sufficient  to  justify  the  advance  required.    And  I  do 
not  think  the  law  lays  upon  him  the  obligation  of  making  any 
inquiry  into  the  title  of  the  person  whom  he  finds  in  possession 
of  them ;  of  course,  if  there  is  anything  to  arouse  suspicion,  to 
lead  to  a  doubt  whether  the  person  purporting  to  transfer  them 
is  justified  in  entering  into  the  contemplated  transaction  the 
case  would  be  different,  the  existence  of  such  suspicion  or  doubt 
would  be  inconsistent  with  good  faith.    And  if  no  inquiry  were 
made,  or  if  on  inquiry  the  doubt  were  not  removed  and  the 
suspicion  dissipated,  I  should  have  no  hesitation  in  holding 
that  good  faith  was  wanting  in  a  person  thus  acting. 

For  the  reasons  I  have  given,  I  think  the  judgment  appealed 
from  ought  to  be  reversed. 

LoED  Macnaghten: — 

My  Lords,  there  are  only  three  possible  questions  in  this  case  : 
(1.)  Did  the  Cedulas  which  were  deposited  with  the  London 
Joint  Stock  Bank  on  the  28th  of  October  1887  belong  to  the 
respondent  at  the  time  when  they  left  the  office  of  Herapath, 
Delmar  &  Co.  ?  (2.)  Were  those  Cedulas  negotiable  instruments  ? 
(3.)  Did  the  bank  take  them  in  good  faith?  That  the  bank 
gave  value  for  them  was  never  disputed. 

In  the  view  which  your  Lordships  take  of  the  last  two 
questions,  the  answer  to  the  first,  whatever  it  may  be,  cannot 
affect  the  result  of  the  case.    But  as  both  Courts  have  considered 

(1)  13  App.  Cas.  333. 
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the  question  and  answered  it  on  consideration  in  the  affirmative, 
I  am  unwilling  to  pass  it  by  in  silence  lest  I  should  seem  to 
intimate  a  doubt  for  which  in  my  opinion  there  is  no  room. 

The  firm  of  Herapath,  Delmar  &  Co.,  consisting  of  a  Mr.  Hera- 
path,  who  was  admittedly  innocent  of  any  fraud,  and  a  Mr. 
Delmar,  who  was  undoubtedly  a  fraudulent  person,  held  $15,000 
Cedulas,  Series  J.,  on  account  of  the  respondent.  They  were 
held  by  the  firm  for  safe  custody  only.  On  the  12th  of  October 
1887  Delmar,  without  the  knowledge  of  his  partner,  and  in 
fraud  of  his  customer,  sold  them.  On  the  same  day  Delmar,  on 
account  of  his  firm,  contracted  to  buy  Cedulas  of  the  same 
amount  and  of  the  same  denomination  to  be  delivered  on  the 
28th  inst.  In  due  course  Cedulas  to  answer  this  contract  were  deli- 
vered and  paid  for.  To  whom  did  these  Cedulas  belong  when 
they  came  into  the  office  of  Herapath,  Delmar  &  Co.?  The 
object  of  the  purchase,  of  course,  was  to  repair  and  conceal  the 
wrong  which  had  been  committed.  Both  the  clerks  who  were 
concerned  in  the  transaction,  and  who  had  no  reason  to  suspect 
anything  improper,  say  they  knew  at  the  time  whose  they  were, 
and  that  they  were  the  respondent's ;  neither  of  them  was  asked 
any  question  as  to  how  he  got  his  knowledge ;  nor  is  it  material. 
There  is  no  reason  to  distrust  their  recollection.  And  the  only 
conclusion  is  that  in  some  way  or  other,  by  word  of  mouth  or  by 
writing  or  by  conduct,  Delmar,  who  had  dominion  over  these 
Cedulas,  must  have  declared  that  they  belonged  to  the  respon- 
dent. Thus  even  without  the  aid  of  the  entry  in  the  number 
book,  the  value  of  which  depends  on  a  disputed  fact — the  date 
when  the  original  entry  was  corrected  or  altered — there  was,  as  it 
seems  to  me,  a  sufficient  appropriation  of  the  Cedulas  in  question 
to  shew  that  they  were  the  property  of  the  respondent  subject 
to  his  right  to  repudiate  the  transaction  when  he  came  to  know 
the  true  facts. 

Then  were  these  Cedulas  negotiable  instruments  ?  The  Cedulas 
in  question  are  foreign  bonds  with  coupons  attached,  payable  to 
bearer.  Admittedly  they  pass  from  hand  to  hand  on  the  Stock 
Exchange,  and  according  to  the  evidence  of  the  bank  manager, 
who  was  not  cross-examined  on  the  point,  they  are  dealt  with  as 
negotiable  instruments.    I  do  not  see  on  what  ground  they  are 
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to  be  denied  the  quality  of  complete  negotiability.  In  a  matter 
of  this  sort  it  is  not,  I  think,  desirable  to  set  up  refined 
distinctions  which  are  not  understood  or  are  uniformly  and 
persistently  ignored  in  the  daily  practice  of  the  Stock  Exchange. 

Lastly,  did  the  bank  take  the  Cedulas  in  good  faith  ?  They 
took  them  with  other  securities  from  a  firm  of  stockbrokers  who 
were  at  the  time  of  unblemished  reputation.  They  took  them  in 
the  ordinary  way  of  business  to  cover  their  current  advances.  In 
regard  to  this  question  the  difficulty  is  to  see  what  there  was  in 
the  transaction  to  suggest  a  shadow  of  suspicion  that  there  was 
anything  wrong  with  the  deposit.  The  only  objection  alleged  is 
that  securities  of  different  customers  of  the  stockbrokers  were 
pledged  for  one  entire  advance,  and  it  is  said  that  the  bank 
ought  to  have  known  it.  But  even  so,  if  the  bank  had  no 
reason  to  suppose  that  the  stockbrokers  were  not  at  liberty  to 
pledge  each  and  all  of  the  securities  for  their  full  value,  I 
cannot  see  in  what  the  supposed  want  of  good  faith  consists. 
As  was  pointed  out  in  Foster  v.  Pearson  (1),  such  a  practice — and 
the  practice  prevails  in  the  case  of  stockbrokers  as  much  as 
in  the  case  of  bill-brokers — has  advantages  for  the  customers 
as  a  body,  though  it  may  occasionally  operate  hardly  on  an 
individual. 

My  Lords,  if  it  had  not  been  for  a  mistaken  interpretation  of 
your  Lordships'  judgment  in  Lord  Sheffield's  Case  (2)  I  doubt 
whether  the  present  case  would  ever  have  been  brought  into 
Court.  Lord  Sheffield's  Case  (2)  depended  on  its  own  peculiar 
circumstances.  The  settled  law  relating  to  negotiable  securities 
was  not  in  question.  No  one  impugned  it.  No  one  cavilled  at 
it.  No  one,  as  I  understood  the  argument,  thought  of  reviving 
qualifications  long  since  exploded.  But  there  it  was  held  that 
the  bank  knew,  or  ought  to  have  known,  that  the  securities  which 
the  money-lender  Mozley  was  depositing  with  them  had  been 
pledged  to  him  by  his  several  customers,  that  they  were  not  his 
own,  and  that  he  could  not  pledge  them  for  their  full  value. 
There  was  no  want  of  good  faith  on  the  part  of  the  bank  in 
taking  them  in  security  to  the  extent  of  Mozley 's  pledgable 
interest.  But  there  was,  as  it  seems  to  me,  a  want  of  good  faith 
(1)  1  C.  M.  &  R.  849.  (2)  13  App.  Gas.  333. 
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in  claiming  to  retain  them  for  more  than  that  limited  interest, 
whatever  it  might  turn  out  to  be. 

In  commenting  on  Lord  Sheffield's  Case  (1),  Sir  Horace  Davey, 
referring  to  some  remarks  of  mine  in  which  the  expression  "  re- 
presentations "  occurred,  observed  that  the  words  used  went  too 
far.  Of  course  there  were  no  representations  on  the  part  of 
Mozley  but  what  were  contained  in  or  to  be  inferred  from  the 
memorandum  of  charge.  And  certainly  I  did  not  mean  to  convey 
that  if  the  bank  had  received  from  Mozley  explanations  which  a 
reasonable  man  could  possibly  accept,  the  bank  might  not  have 
held  the  securities  for  their  whole  value.  But  I  think  the  criti- 
cism of  the  learned  counsel  was  well  founded,  and  I  should  have 
better  expressed  myself  if  I  had  been  content  with  saying  that 
whereas  it  had  been  suggested  that  the  memorandum  of  charge 
neutralized  the  knowledge  otherwise  properly  attributable  to  the 
bank,  it  seemed  to  me  that  that  knowledge  must  prevail  over 
any  inference  to  be  derived  from  the  memorandum. 

My  Lords,  I  agree  that  the  judgment  appealed  from  ought  ta 
be  reversed. 


LoKD  Field  : — 

My  Lords,  I  also  am  of  opinion  that  this  appeal  must  be 
allowed. 

First,  I  am  satisfied  that  the  Cedulas  in  question  are  instru- 
ments in  which  property  and  possession  are  inseparable,  and  that 
delivery  and  possession,  if  taken  in  good  faith,  confer  a  valid 
title.  They  impliedly  contain  a  promise  to  pay  to  bearer ;  they 
are  issued  and  circulated  in  a  foreign  State ;  and,  although  the 
evidence  as  to  the  extent  of  their  negotiability  in  this  country 
was  not  (probably  owing  to  a  misapprehension)  so  full  as  it 
might  have  been,  enough,  I  think,  appears  to  bring  the  case 
within  the  authorities  of  Gorgier  v.  Mieville  and  Another  (2)  and 
Goodwin  V.  Robarts  (3). 

Secondly,  it  is  not  disputed  that  the  bank  are  holders  for  value. 
It  is  not  suggested  that  they  were  themselves  guilty  of  any 
dishonesty  or  bad  faith ;  on  the  contrary,  Bowen  L.J.  expressly 

(1)  13  App.  Cas.  333.  (2)  3  B.  &  C.  45. 

(3)  1  App.  Cas.  476. 
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finds  that  they  were  "  honestly  of  opinion  that  Delmar  could    H.  L.  (E.) 
lawfully  make  the  pledge  in  question."    Their  title,  therefore, 
as  holders  in  good  faith  cannot  be  defeated  if  it  is  shewn  that  London 
they  also  held  without  notice — i.e.  not  necessarily  actual  notice  "^^^bank^^^ 
or  knowledge  of  any  infirmity,  but  without  the  knowledge  of  gj^y^lojjg 
circumstances  calculated  to  excite  in  the  mind  of  the  bank 
manager  suspicion,  who,  with  the  means  of  further  knowledge  at 
hand,  wilfully  abstained  from  availing  himself  of  those  means 
and  making  inquiry,  from  a  suspicion  that  the  result  would  be 
to  inform  him  of  some  vice  or  infirmity  of  title  by  which  the 
pledge  the  bank  were  about  to  take  might  be  rendered  insecure. 

It  was  at  one  time,  no  doubt,  thought  that  the  title  of  a  holder 
for  value  of  a  negotiable  instrument  would  be  destroyed  if  the 
omission  to  inquire  arose  not  from  any  suspicion  of  a  defect,  but 
merely  from  a  want  of  due  care  and  caution  on  his  part,  but  the 
authorities  cited  by  my  noble  friend  Lord  Herschell  have  con- 
clusively established  that  such  is  not  the  law. 

In  one  of  those  cases,  Baphael  v.  Banh  of  England  (1),  the 
plaintiff  had  at  some  earlier  period  received  actual  notice  that 
the  bank-note  in  question  had  been  stolen,  but  it  was  established 
to  the  satisfaction  of  the  jury  that  the  notice  had  been  forgotten 
and  was  not  present  to  his  mind  at  the  time  of  taking,  and  he 
was  held  entitled  to  recover. 

In  another  case,  Foster  v.  Pearson  (2)  cited  by  my  noble  friend, 
some  of  the  objections  to  the  plaintiff's  title  were  somewhat 
analogous  to  those  in  the  present  case.  One  of  them  was  that 
the  bills  then  in  question  were  pledged  to  the  plaintiff  by  the 
bill-broker  for  an  antecedent  debt  of  his  own,  but  Parke,  B., 
after  stating  that  the  rule  that  the  holder  of  negotiable  securities 
transferable  by  delivery  can  give  a  title,  which  he  himself  does 
not  possess,  to  a  bona  fide  holder  for  value,  had  been  long  consi- 
dered firmly  established,  added  that  it  was  unnecessary  to  decide 
the  validity  of  a  usage  for  a  bill  broker  to  pledge  for  his  own 
antecedent  debt  (which  had  been  set  up,  but  failed  in  proof), 
because,  assuming  the  broker  to  have  no  such  power  as  between 
him  and  his  employer,  or  as  to  third  persons  who  receive  the  bills 
with  knowledge  of  all  the  facts,  it  by  no  means  followed  that 
(1)  17  C.  B.  161.  (2)  1  C.  M.  &  R.  849. 
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H.  L.  (E.)   Messrs,  Foster  would  not  have  a  right  to  hold  the  bill.  They 
1892       might  have  supposed  that  the  brokers  were  acting  rightly  in 
London     pledging  their  customers'  bills,  even  if  they  knew  them  to  be 
'^^^Bank^^^  such,  for  their  prior  advance,  because  they  might  have  given  to 
those  very  customers  a  part  of  the  £2500  which  was  the  amount 
of  that  prior  advance. 

My  Lords,  it  is,  I  think,  worthy  of  observation  that  in  the 
present  case  a  portion  of  the  £6500,  which  was  advanced  to 
Delmar,  undoubtedly  went  to  provide  cash  to  meet  a  cheque 
drawn  in  payment  for  the  substituted  Cedulas.  I  do  not  sug- 
gest, of  course,  that  the  bank  manager  was  aware  of  this,  or  that 
it  could  have  formed  any  part  of  his  calculations  in  taking  the 
security,  but  it  tends  to  shew,  as  regards  any  inquiry  of  Delmar, 
if  the  defect  in  the  appellants'  title  rests  upon  the  absence  of 
inquiry  of  Delmar,  which  was  the  only  means  of  further  know- 
ledge that  presented  itself  to  the  manager,  how  little  probability 
there  is  that  the  answer  would  have  disclosed  the  absence  of 
authority  on  his  part  to  make  the  pledge. 

Another  objection  taken  to  the  appellants'  title  in  this  case,  as 
putting  the  manager  upon  inquiry,  also  existed  in  the  case  of 
Foster  v.  Pearson  (1).  But  it  was  overruled  ;  for  it  was  said  that, 
although  a  bill  broker  must  ordinarily  be  taken  to  be  an  agent  to 
procure  the  loan  of  money  on  each  customer's  bill  separately, 
without  any  right  to  mix  bills  together,  and  pledge  the  mass 
for  one  entire  sum  advanced  to  him  personally,  yet  his  employ- 
ment is  one  which  depends  entirely  upon  the  course  of  dealing, 
and  there  would  be  nothing  unusual  or  unreasonable  in  such 
a  course  of  dealing  in  the  City  of  London  for  bill  brokers  to  raise 
money  for  their  employers  by  pledging  the  bills  of  different 
proprietors  for  one  advance. 

In  answer  to  the  objection,  Parke,  B.,  said  that  although,  on 
the  one  hand,  one  proprietor  may  have  to  answer  for  the  non- 
payment of  another's  bill,  on  the  other  hand,  it  may  give  facilities 
to  the  raising  of  money  on  negotiable  paper,  for  it  may  well 
happen  that  a  capitalist  would  advance  money  in  this  way  who 
would  not  discount  each  particular  bill.  Indeed,  in  the  case  now 
before  your  Lordships,  it  was  suggested,  and  may  well  be  the 
(1)  1  C.  M-  &  M.  849. 
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case,  that  by  that  case  the  broker's  customer  obtains  a  loan  on    H.  L.  (E.) 
more  favourable  terms  than  if  your  broker  could  only  pledge  for  1892 
each  customer's  individual  debt.  London 

My  Lords,  looking  to  the  various  exigencies  of  a  stockbroker's 
legitimate  business,  as  now  carried  on  in  the  City  of  London,  I 
fail  to  see  any  circumstances  which  ought  in  the  present  case 
to  have  caused  the  bank  manager  to  suspect  that  Delmar  was 
pledging  securities  which  had  been  entrusted  to  him  for  safe 
keeping.  The  previous  long  connection  with,  and  high  cha- 
racter of,  the  firm  of  which  he  was  a  member,  their  extensive 
previous  dealings,  in  which  no  irregularity  is  suggested  as  having 
taken  place,  tended  to  obviate  the  necessity  for  any  inquiry,  and 
I  do  not  see  any  satisfactory  ground  for  coming  to  the  conclusion 
that  the  manager  wilfully  abstained  from  making  it. 

Indeed,  the  grounds  upon  which,  as  I  understand,  the  judg- 
ments of  the  Courts  below  rest  their  decision,  exclude  any  such 
wilful  closing  of  the  eyes  of  the  manager.  What  I  understand 
is  said  against  him  is  that,  as  he  took  the  Cedulas  with  know- 
ledge that  they  might  not  belong  in  full  dominion  to  the 
brokers,  the  manager  wilfully  abstained  from  inquiry  into  his 
title,  from  a  misconception  of  law,  in  thinking  that  he  had 
authority  in  law  so  to  do  without  express  authority  given  by  the 
customer. 

The  learned  judges  below  did  not  in  any  way  question  the 
principles  upon  which  the  authorities  I  have  referred  to  rest,  but 
they  appear  to  have  thought  that  the  present  case  was  covered  by 
the,  recent  decision  of  this  House  in  Lord  Sheffield's  Case  (1). 

That  case  has  undergone  a  very  searching  examination  at  your 
Lordships'  Bar,  and  I  have  had  the  advantage  of  hearing  the 
true  view  of  it,  as  intended  and  understood  by  the  Lord  Chan- 
cellor and  those  of  my  noble  and  learned  friends  who  advised 
your  Lordships  on  that  occasion,  and  I  am  quite  satisfied,  not 
only  that  no  intention  existed  of  questioning  those  principles, 
but  that  no  such  qualification  is  anywhere  indicated.  The 
decision  seems  to  me  to  have  proceeded  rather  upon  the  lines  of 
Cooke  V.  Eshelhy  (2)  and  cases  of  that  class,  in  which  actual  know- 
ledge of  the  existence  of  an  agency  of  a  limited  character  only 
(1)  13  App.  Cas.  333.  (2)  12  App.  Cas.  271. 

A.  C.  1892.  3  S 


230 


HOUSE  OP  LOKDS 


[1892] 


Lord  Field. 


H.  L.  (E.)  is  held  to  put  the  person  dealing  with  the  agent  upon  inquiry  as 

1892  to  the  extent  of  it. 

liONDON        I*        indeed  contended  at  your  Lordships'  Bar  that  mere 

'^^^ANK^^  knowledge  that  a  proposed  transferor  might  be  dealing  with  a 

'o.        security  as  an  agent  was  sufficient  to  put  the  transferee  of  a 
Simmons.  .  .  . 

negotiable  security  upon  inquiry,  the  mere  absence  of  which,  if 

a  defect  was,  in  fact,  found  to  exist,  would  be  fatal  to  his  title. 

But  I  cannot  accede  to  this  contention.     It  is  contrary  to 

the  authorities  I  have  referred  to,  and  it  runs  counter  to  the 

policy  of  the  legislature,  which  seems  to  me  to  be  to  protect 

rather  than  endanger  the  rights  of  persons  taking  securities  of  a 

negotiable  character  honestly  and  in  good  faith. 

It  is  for  these  reasons  that  I  think  that  the  appeal  must  be 

allowed. 

Thirdly,  there  was  an  objection  taken  to  the  plaintiff's  title, 
that  he  had  not  gained  sufficient  property  in  the  substituted 
Cedulas  to  entitle  him  to  maintain  the  action ;  upon  that  point 
it  is  unnecessary  for  me  to  express  any  opinion. 

Order  of  the  Court  of  Appeal  and  judgment  of 
KeJcewich  J.  reversed,  with  costs  here  and  helow  ; 
cause  remitted  to  the  Chancery  Division, 

Lords  Journals  4th  April  1892. 


Solicitors  for  appellants  :  Clarice,  Bawlins  &  Co* 
Solicitor  for  respondent :  B,  S.  Gregson, 
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AND 

JAMES  MILLS  Respondent. 

Bill  of  Sale — Pledge  of  Goods  with  Possession — Licence  to  take  Possession — 
Authority  to  sell  Goods — Document  containing  Authority  to  Sell — Posses- 
sion of  Auctioneer— Bills  of  Sale  Acts,  1878  (41  &  42  Vict.  c.  31)  and  1882 
(45  &  46  Vict.  c.  43). 

The  owner  of  liouseliold  goods  which  had  been  seized  under  a  fi.  fa. 
agreed  verbally  with  an  auctioneer  that  in  consideration  of  his  paying  out 
the  sheriff  the  auctioneer  should  hold  possession  of  the  goods,  sell  them 
by  auction  and  pay  over  th.e  balance  (if  any)  to  the  owner.  This  agreement 
was  reduced  into  writing  and  the  sheriff  was  paid  out,  the  man  in  posses- 
sion remaining  in  possession  for  the  auctioneer  : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (25  Q.  B.  D.  421), 
that  since  the  written  agreement  did  not  constitute  the  auctioneer's  title, 
and  was  not  intended  to  and  did  not  come  into  operation  until  possession 
had  been  actually  transferred  from  the  sheriff  to  the  auctioneer,  it  was  not 
an  "  assurance  "  or  a  "  licence  to  take  possession,"  or  in  any  other  respect 
a  bill  of  sale  within  the  Bills  of  Sale  Acts  1878  and  1882. 

PJx  parte  Hubbard  (17  Q.  B.  D.  690)  approved. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1)  affirming  a 
judgment  of  Day  J. 

In  December  1887  the  household  furniture  of  Wilson  was 
seized  by  the  sheriff 's  officer  under  an  execution  at  the  suit  of 
Townsend,  and  a  man  placed  in  possession.  On  the  9th  of 
December  Wilson  asked  the  appellant  Charlesworth,  an  auc- 
tioneer, to  pay  the  sheriff  out.  Charlesworth  after  seeing  the 
goods  agreed  to  do  this  and  the  following  arrangement  was 
verbally  made.  The  man  in  possession  was  to  remain  in  pos- 
session for  Charlesworth,  who  was  to  sell  the  goods  by  auction, 
repay  himself  the  advance  and  hand  over  any  balance  to 
Wilson.  This  arrangement  was  carried  out.  Charlesworth  paid 
out  the  sheriff,  the  sheriff's  officer  giving  the  followiug  receipt : — 

(1)  25  Q.  B.  D.  421. 

3  S  2 
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"  9tli  December,  1887. 
"  Townsend  v.  Wilson, 
"  Memo. — That  I  have  received  from  Mr.  Charlesworth,  auc- 
tioneer, cheque  for  £62  15s.  Id.,  being  the  amount  of  levy  and 
costs  herein.'* 

Wilson  gave  Charlesworth  a  letter  as  follows : — 

"  Hull,  9th  December,  1887. 

"  Mr.  Charlesworth,  Auctioneer, 
"Hull. 

"  Sir, — In  consideration  of  your  paying  to  Mr.  C.  F.  Wells, 
the  sheriff's  officer,  the  amount  of  Townsend's  writ  and  ex- 
penses, viz.,  £62  15a.  Id.,  I  hereby  authorize  and  request  you 
to  hold  possession  of  all  my  furniture  and  effects  now  on  the 
premises  No.  2,  Pendrill  Street,  Hull,  and  to  sell  the  whole  by 
auction  as  soon  as  convenient,  and  after  deducting  the  above 
amount  and  your  charges,  pay  over  the  balance  (if  any)  to  me. 

"  Yours  truly, 

"A.  P.  Wilson." 

The  man  in  possession  remained  in  possession  for  Charles- 
worth. On  the  next  day,  the  10th,  Wilson  gave  a  bill  of  sale  of 
the  same  goods  to  the  respondent  Mills,  who  registered  it.  Wilson 
absconded  and  Charlesworth  removed  the  goods  to  his  auction 
rooms  and  sold  them  for  about  £55.  Mills  having  brought  an 
action  against  Charlesworth  claiming  damages  for  the  detention 
and  conversion  of  his  goods.  Day  J.  who  tried  the  action  without 
a  jury  held  that  the  above  letter  was  a  bill  of  sale  and  not 
being  in  the  form  required  by  the  Act  was  void,  and  gave  judg- 
ment for  the  plaintiff  for  £112,  the  amount  of  his  loss,  and 
costs.  The  Court  of  Appeal  (Lindley  and  Lopes  L.JJ.,  Lord 
Esher  M.E.  dissenting)  affirmed  this  judgment  (1).  From  these 
decisions  the  defendant  brought  the  present  appeal. 

1892.  April  1,  4.  Witt  Q.C.  and  Montague  Lush  for  the 
.appellant : — 

The  letter  which  the  Court  of  Appeal  held  was  a  bill  of  sale 
^was  nothing  more  than  a  mandate,  an  authority,  from  the  owner 

(1)  25  Q.  B.  D.  421. 


H.  L.  (E.) 

1892 
Chaeles- 

WOKTH 
V. 

Mills. 
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of  the  goods,  Wilson,  to  Charlesworth.  the  auctioneer,  to  hold 
possession  of  the  goods  and  to  sell  them  and  repay  himself  the 
advance  out  of  them,  and  hand  the  balance  to  the  owner.  It 
was  an  ordinary  auctioneer's  transaction,  with  some  of  the 
elements  of  a  pledge.  No  doubt  until  repayment  Charlesworth 
was  entitled  to  keep  possession  of  the  goods  as  a  security.  But 
that  does  not  make  the  letter  a  bill  of  sale.  The  Court  of 
Appeal  seem  to  have  been  misled  by  the  old  fallacy  that  because 
the  claimant  "  relies  on  "  a  document  or  "  must  look  at  it "  to 
prove  his  claim  the  document  is  within  the  Bills  of  Sale  Act. 
This  document  does  not  fall  under  any  of  the  definitions  of  a 
bill  of  sale  given  in  the  Act  of  1878 :  the  only  colourable  one 
is  a  "  licence  to  take  possession,"  and  that  it  was  not,  for  posses- 
sion was  taken  simultaneously  with  the  advance  and  the  creation 
of  the  document.  The  whole  thing  was  one  transaction,  and  no 
act  remained  to  be  done  before  possession  was  perfected.  The 
sheriff's  man  at  the  moment  he  ceased  to  be  in  possession  on 
behalf  of  the  sheriff  was  in  possession  on  behalf  of  Charlesworth. 
Wilson  could  not  have  maintained  an  action  of  detinue  or  con- 
version against  Charlesworth  for  selling  the  goods  the  instant 
after  the  money  was  paid ;  therefore  neither  can  Mills.  It  would 
perhaps  have  been  better  if  no  letter  or  document  had  been 
given,  for  then  no  one  could  have  mistaken  the  transaction  for  a 
bill  of  sale.  The  Court  of  Appeal  has  itself  pointed  out  the 
distinction  in  Ex  parte  Huhhard  (1),  where  as  here  the  possession 
was  changed  before  or  simultaneously  with  the  calling  into 
existence  of  the  document.  Ex  parte  Parsons  (2)  was  a  case  of 
licence  to  take  possession  and  has  no  bearing  here. 


H.  L.  (E.) 
1892 

Charles- 
worth 

V. 

Mills. 


Arnold  Statham  and  Dyer  for  the  respondent : — 
The  appellant  looked  to  the  letter  as  the  basis  on  which  he 
lent  his  money — as  his  security.  There  was  no  change  of  pos- 
session till  after  the  sheriff  had  been  paid  out.  The  appellant 
would  not  advance  the  money  till  the  document  was  signed,  and 
then  he  paid  not  Wilson  but  the  sheriff.  Possession  was  therefore 
taken  under  and  by  virtue  of  the  document.  After  the  sheriff 
was  paid  out  possession  for  a  moment  at  least  vested  in  Wilson, 
(1)  17  Q.  B.  D.  690.  (2)  16  Q.  B.  D.  532. 
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H.  L.  (E.)  and  the  document  is  therefore  a  bill  of  sale.     "  Hold  pos- 

1892  session"  in  the  document  means  become  the  holder.  More 

Charles-  than  what  had  been  done  was  required  to  perfect  possession,  and 

WORTH  clearly  under  the  authority  of  the  document  that  the  goods 

Mills.  ^ere  removed  to  the  auction  rooms.    If  a  document  constitutes 


the  authority  to  take  possession  of  goods  as  a  security  for  a  loan 
it  is  within  the  Act  though  possession  be  given  at  the  same  time. 
If  the  document  contemplates  the  possibility  of  an  interval 
between  the  intended  immediate  taking  of  possession  and  the 
taking  it  is  a  bill  of  sale.  "  Possession  is  an  equivocal  term  :  it 
may  mean  either  actual  manual  possession  or  the  mere  right  of 
possession  " :  Martin  v.  Beid  (1),  per  Erie  C.J.  When  the  terms 
of  an  agreement  are  reduced  to  writing  you  must  look  at  the 
document  only,  as  Lord  Esher  M.E.  said  mEx  parte  Parsons  (2), 
and  where  you  must  look  at  the  document  to  prove  your  title  it 
is  a  bill  of  sale.  It  was  clearly  a  bill  of  sale  within  the  Act  of 
1878  because  the  goods  were  in  the  apparent  possession  of  the 
debtor.  The  letter  was  either  a  "  licence  to  take  possession  of 
personal  chattels  as  security  for  a  debt " — see  per  Bowen  L.J.  in 
Ex  parte  Hubbard  (3) — or  "  an  assurance  of  personal  chattels  " 
within  the  Act  of  1878.  If  this  decision  be  reversed  auctioneers 
will  be  in  a  very  favourable  position  for  lending  money  and 
defeating  the  Bills  of  Sale  Act  of  1882. 

[They  also  referred  to  Wordall  v.  Smith  (4)  ;  Seal  v.  Claridge  (5) ; 
and  Newlove  v.  Shrewsbury  (6).] 

The  appellant's  counsel  were  not  heard  in  reply. 

Lord  Halsbury  L.C.  : — 

My  Lords,  I  confess  that  but  for  the  doubts  which  have  been 
in  the  minds  of  the  learned  judges  in  the  Court  below,  I  should 
have  thought  that  this  was  a  very  plain  case.  I  am  not  quite 
certain  that  I  appreciate  at  this  moment  what  the  learned  judge 
who  tried  the  cause  meant  by  the  phrases  which  he  used.  I  can 
quite  understand  that  what  he  called  "  the  mischief  "  intended 


(1)  13  C.  B.  (N.S.)  at  p.  735. 

(2)  16  Q.  B.  D.  532. 

(3)  17  Q.  B.  D.  690. 


(4)  1  Camp.  333. 

(5)  7  Q.  B.  D.  516. 

(6)  21  Q.  B.  D.  41. 
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to  be  remedied  by  the  Bills  of  Sale  Act  may  have  been  very   H.  L.  (E.) 
prominent  before  the  learned  judge's  mind,  but  what  it  had  to  1892 
do  with  the  facts  of  this  case  I  am  not  able  at  present  to  Chaeles- 
fathom. 

That  the  Bills  of  Sale  Acts  of  1854  and  1878  were  intended  to  Mills. 
prevent  false  credit  being  given  to  people  who  had  been  allowed  to  Lord  Haisbury, 

remain  in  possession  of  goods  which  apparently  were  theirs,  the   

ownership  however  of  which  they  had  parted  with,  is  manifest 
enough  by  the  language  of  those  statutes.  The  Acts  intended, 
in  a  case  with  creditors,  that  if  people  were  allowed  to  remain  in 
possession  of  goods,  of  which  nevertheless  the  ownership  was  no 
longer  theirs,  those  goods  and  chattels  should  be  subject  to  the 
execution  of  bona  fide  creditors  who  ought  not  to  have  been 
induced  to  give  credit  by  the  apparent  ownership  of  the  goods 
being  in  those  persons,  and  who  were  therefore  entitled  to  have 
their  debts  satisfied  when  by  the  default  of  the  assignees  of  those 
goods  they  had  been  allowed  to  continue  in  the  possession  of 
persons  to  whom  the  property  in  them  no  longer  belonged. 
That  was  the  intended  policy;  and  for  such  purposes  it  is 
manifest  that  the  Legislature  would  desire  to  give  the  widest 
possible  interpretation  to  every  one  of  tTie  documents  by  which 
the  ownership  was  really  intended  to  be  practically  changed, 
while  the  goods  still  remained  in  the  apparent  possession  and 
dominion  of  the  persons  from  whom  the  ownership  had  never- 
theless really  passed  away. 

My  Lords,  the  Act  of  1882  was  directed  to  a  totally  different 
subject-matter.  It  was  thought  by  the  Legislature,  rightly  or 
wrongly,  that  a  great  number  of  impecunious  debtors  might  be 
induced  to  sign  documents  the  legal  effect  of  which  those 
persons  did  not  understand.  It  was  therefore  intended  by  the 
Legislature,  in  order  to  protect  them,  to  give  a  particular  form 
of  words  which  should  plainly  express  the  nature  of  the  contract 
as  to  the  loan  and  the  security  for  the  loan.  The  Legislature 
accordingly,  in  order  to  effect  the  object,  gave  a  form  of  bill  of 
sale,  and  made  every  bill  of  sale  void  unless  it  was  in  accordance 
with  the  form  given  by  the  statute.  It  seems  to  me  that  the 
Legislature  neither  intended  to  interfere,  nor  is  it  the  effect  of 
the  legislation  to  which  I  have  referred  to  interfere,  with  other 
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H.  L.  (E.)   transactions  than  those  which  the  Legislature  has  expressly 

1892      pointed  out. 
Charles-       ^ow  let  US  see  what  the  transaction  here  is.    First  of  all,  i» 

^'o^TH         within  the  mischief  of  either  the  Act  of  1854  or  the  Act 

Mills.  of  1878,  the  object  and  purpose  of  which  I  have  described? 
Lord  Haisbury,  The  trausactiou  here  is  a  very  plain  one.    The  debtor  has  an 

  execution  in  his  house,  the  sheriff  takes  possession  (upon  what 

the  effect  and  quality  of  that  possession  is,  I  will  say  a  word 
presently),  the  debtor  is  under  the  impression  that  he  can  raise 
sufficient  money  upon  the  security  of  the  goods  of  which  the 
sheriff  has  taken  possession  to  satisfy  him,  and  also  perhaps  to 
leave  a  surplus  for  himself.  For  that  purpose  it  is  necessary 
that  the  execution  should  be  paid  out ;  the  sheriff  will  not 
relinquish  possession,  and  for  his  own  security  cannot  relin- 
quish  possession  until  he  has  been  paid  the  money.  Accordingly 
the  debtor  goes  to  the  appellant,  Mr.  Charlesworth,  and  invites 
him  to  lend  him  the  money  upon  the  security  of  the  goods  which 
at  that  moment  are  in  the  possession  of  the  sheriff.  Mr. 
Charlesworth  agrees  to  do  so,  but  he  bargains  and  makes  it 
a  necessary  part  of  the  transaction  without  which  he  will  not 
advance  his  money,  that  he  shall  get  possession  of  the  goods. 
That  is  agreed  to.  The  effect  and  value  of  what  is  done  I  will 
discuss  presently,  as  I  have  said,  when  I  am  dealing  with  what 
was  in  the  possession  of  the  sheriff.  That  was  a  bargain  that 
the  possession  should  be  changed  from  the  person  to  whom  the 
money  was  being  advanced  to  the  person  lending  it.  That, 
therefore,  undoubtedly  was  not  within  the  mischief  intended  to 
be  cured  by  the  Acts  of  1854  and  1878.  The  transaction  is 
completed,  the  money  is  advanced,  and  the  sheriff  is  paid  out. 

Well,  but  it  is  said  that  this  is  a  bill  of  sale  within  the  Act  of 
1882 — that  the  form  of  the  instrument  by  which  the  property  in 
these  goods  is  changed  and  the  assignment  is  made  is  within  the 
Act  of  1882,  and  that  inasmuch  as  the  Act  of  1882,  in  furtherance- 
of  the  objects  which  I  have  described,  makes  a  bill  of  sale  in  such 
a  form  void  even  as  against  the  grantor  himself,  no  property 
passed  by  this  instrument.  The  simple  answer  to  that  is  that 
the  whole  foundation  of  that  argument  fails.  There  was  no 
assignment,  there  was  no  bill  of  sale,  there  was  nothing  that 
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in  the  meaning  of  the  Act  of  1882  can  be  relied  upon  by  reason    H,  L.  (E.) 
of  its  operating  a  change  of  property,  no  such  thing  took  place.  1892 
The  instrument  itself  does  not  purport  to  do  any  such  thing.  Chakles- 
The  reasoning  of  the  Court  of  Appeal,  so  far  as  I  can  follow  it  ^oj^™ 
at  present,  appears  to  be  this,  that  although  they  affirm  and  rely  Mills. 
upon  their  own  decision  in  Ex  parte  EiMard  (1),  they  raise  what  Lord  Haisbury, 

to  my  mind  would  be  a  most  serious  and  important  question,   

having  very  wide  consequences  indeed — they  raise  a  distinction 
between  what  is  suggested  as  physical  possession  and  formal 
possession. 

Now,  I  must  say  that  I  received  a  very  candid  answer  from 
the  Bar  when  I  put  the  question,  what  was  the  difference  in  the 
nature  of  the  possession  between  the  possession  by  the  sheriff 
and  the  possession  by  the  man  who  held  the  property  on  the 
part  of  Mr.  Charlesworth  ?  It  was  admitted  with  great  candour 
that  there  was  no  difference  at  all  in  the  character  or  quality  of 
the  possession.  Then  it  comes  to  this,  that  the  possession  of  the 
sheriff  in  this  case — nay,  I  may  say  the  possession  of  the  sheriff 
in  every  case — must  be  regarded  as  open  to  that  question,  as  to 
whether  or  not  it  is  a  physical  possession  or  a  formal  possession. 
I  am  not  quite  certain  that  I  am  able  to  comprehend  the  exact 
distinction  which  has  been  pointed  out.  I  understand  what 
possession  is  (at  least,  1  think  so),  and  I  never  understood  that 
the  possession  of  the  sheriff  was  other  than  physical  and  actual 
possession.  I  do  not  mean  by  that,  that  the  sheriff's  man  has  at 
every  moment  in  his  possession  every  article  which  exists  in  the 
house.  It  is  obvious  that  such  a  possession,  if  it  is  to  be  limited 
to  that,  would  be  absolutely  impossible;  it  would  make  the 
question  of  whether  or  not  there  was  possession  sufficient  to  vest 
the  property  in  the  sheriff  a  question  depending  upon  the  parti- 
cular article  or  class  of  articles  of  which  he  was  in  possession ; 
because  some  of  them  would  be  incapable  of  being  grasped  by 
the  hand,  if  that  is  what  is  meant  by  taking  physical  possession. 
But  what  do  I  find  occurred  here  ?  I  find  that  there  was  a  man 
in  the  house  for  the  purpose  of  preventing  any  other  person 
interfering  with  or  removing  or  taking  away  any  of  the  property 
in  question;  and  it  is  not  denied  that  if  the  assignor  or  any 

(1)  17  Q.  B.  D.  690. 


238 


HOUSE  OF  LOEDS 


[1892] 


H.  L.  (E.)  one  on  his  behalf  had  attempted  to  remove  any  of  the  articles 
1892  which  were  in  the  house  at  the  time  when  this  man  was  in 
Chaeles-  possession  on  behalf  of  Mr.  Charlesworth,  he  would  have  been 
WORTH  immediately  stopped.  Therefore,  I  should  have  thought  that 
Mills.      this  possession  was  just  as  much  a  physical  and  actual  possession 

Lord  Haisbury,  as  it  is  possiblo  for  any  one  man  to  have  in  articles  which  are 

L.C. 

  distributed  all  over  a  house. 

My  Lords,  under  these  circumstances,  what  is  the  problem 
which  your  Lordships  are  called  upon  to  solve  ?  We  have  the 
fact  that  the  debtor  has  given  a  perfectly  good  mandate.  I  am 
not  quite  satisfied  that  the  word  "  pledge  "  is  properly  applicable 
to  it,  although  I  do  not  deny  that  in  some  respects  the  rights  of 
a  pledgor  may  come  in  question ;  but  the  transaction  is  this  : 
the  man  says,  "I  hand  over  these  goods  to  you,"  in  the  only 
sense  in  which  goods  that  are  distributed  over  a  house  are  capable 
of  being  handed  over,  "  in  consideration  of  your  paying  money 
to  the  sheriff  and  getting  them  out  of  the  hands  of  the  sheriff" ; 
and  then  he  draws  up  a  document  in  which  he  says,  "  Now  keep 
this  possession  for  me,  and  sell  the  goods  for  what  they  will 
fetch  by  auction";  and  of  course  after  he  has  done  that  the 
person  to  whom  they  are  handed  holds  them  with  this  kind  of 
trust  attached  to  them,  and  when  they  are  realized,  if  there  is 
anything  remaining  beyond  the  amount  of  £62  which  he  has 
advanced  upon  them,  he  holds  that  money  to  the  order  of  the 
person  who  has  given  him  the  mandate. 

My  Lords,  that  is  the  transaction ;  what  that  has  to  do  either 
with  the  mischief  contemplated  by  the  Bills  of  Sale  Acts,  or  what 
it  has  to  do  with  a  bill  of  sale  at  all,  I  confess  myself  totally 
unable  to  understand.  It  is  a  transaction  in  which,  simulta- 
neously with  the  handing  over  the  goods  and  advancing  the 
money  (and  I  affirm  that  the  words  "  handing  over  the  goods  " 
are  perfectly  applicable  to  such  a  transaction  as  this,  because 
they  are  handed  over  in  the  only  way  in  which  goods  distributed 
all  over  a  house  can  be  handed  over),  a  document  is  signed  by 
the  borrower  which  says,  "  Pay  yourself  the  money  which  you 
have  advanced,  and  hand  me  the  surplus  if  there  is  any." 

It  seems  to  me  that  the  whole  argument  based  upon  the 
assumption  that  this  is  a  bill  of  sale  transaction  at  all  entirely 
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fails.    It  therefore  appears  to  me  to  be  obvious  that  the  judgment   H.  L.  (E.) 
of  the  Court  of  Appeal  must  be  reversed.  1892 

My  Lords,  there  is  one  further  observation  which  I  wish  to  Chaeles- 
make,  because  it  appears  to  me  that  there  has  been  a  confusion  worth 
both  in  the  argument,  and  (I  say  it  with  all  respect)  I  think  Mills. 
in  one  of  the  judgments,  between  what  it  is  necessary  to  estab-  Lor  cujaisbury, 
lish  in  a  Court  of  Law  when  you  are  proving  a  transaction  and  — 
the  operative  part  of  the  transaction  itself.    I  can  well  under- 
stand that  where  upon  a  trial,  after  the  statement  of  the  loan  had 
taken  place  and  after  what  the  transaction  was  had  been  deposed 
to,  one  of  the  witnesses  might  have  said :  "  There  was  a  writing 
drawn  up  and  it  had  relation  to  the  transaction,"  then  the  judge 
would  of  course  insist  upon  the  production  of  the  instrument  in 
order  to  see  whether  or  not  the  rights  of  the  parties  had  been 
reduced  to  writing,  and  would  not  allow  a  mere  parole  description 
of  the  transaction  to  go  on  without  the  writing  being  produced. 
But  after  all  ihat  only  comes  to  producing  the  writing  such  as 
it  is ;  and  if  the  writing  when"  it  is  produced  does  not  affect  the 
rights  of  the  parties,  or  make  them  different  from  what  they 
would  have  been  before,  or  from  what  they  would  have  been  if  no 
writing  had  been  referred  to,  no  particular  magic  is  applicable  to 
such  a  thing  as  that. 

One  very  cogent  observation  which  appears  to  me  to  have  been 
made  by  the  Master  of  the  Rolls  on  this  subject,  commenting  on 
his  own  judgment  and  that  of  the  rest  of  the  Court  of  Appeal  in 
Ex  joarte  Euhhard  (1),  was  this,  that  in  Ex  parte  Euhhard  (1)  the 
whole  transaction  was  disclosed  upon  the  writing,  including  the 
making  of  the  advance  and  the  terms  upon  which  that  advance 
was  made ;  and  but  for  one  circumstance,  it  might  very  fairly 
and  reasonably  have  been  argued  to  have  been  a  bill  of  sale 
within  the  Act ;  but  the  distinction  was  this,  that,  although  that 
document  did  profess  to  disclose  the  whole  terms  of  the  trans- 
action, it  was  held,  and  I  think  rightly  held  (and  I  should  have 
thought  that  the  Court  of  Appeal  were  in  this  case  bound  by 
their  own  decision  in  Ex  parte  Hubbard  (1) ),  that  the  Bills  of 
Sale  Act  did  not  apply  at  all,  that  the  transaction  was  one  in 
which  the  possession  had  been  already  taken,  and  the  relation 
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H.  L.  (E.)  of  the  parties  such  that  there  was  no  room  for  the  application 
1892       of  any  of  the  definitions  in  the  Bills  of  Sale  Act. 

Charles-  Lords,  under  these  circumstances,  I  have  to  move  your 

WORTH     Lordships  that  the  judgment  of  the  Court  of  Appeal  be  reversed. 

Mills. 

LoED  Watson  : — 

My  Lords,  I  can  have  no  hesitation  in  concurring  in  the 
judgment  which  has  been  proposed,  because  I  am  quite  unable 
to  distinguish  the  present  case  in  principle  from  that  of  Ex  parte 
Hubbard  (1).  The  document  of  the  9th  of  December  1887, 
which  has  been  treated  as  a  bill  of  sale  by  the  majority  of  the 
Appeal  Court,  does  not  give  any  licence  to  take  possession  of 
the  goods,  and  it  did  not  constitute  the  title  upon  which  posses- 
sion was  given  to  the  appellant.  It  contains  a  mandate  to  hold 
and  sell  the  goods ;  but  it  was  not  intended  to  operate,  and  did 
not,  in  point  of  fact,  come  into  operation,  until  possession  had 
been  actually  transferred  from  the  sheriff  to  the  appellant.  In 
any  question  with  the  present  respondent  the  case  seems  to  me 
to  be  the  same  as  if  the  goods  had  been  sent  for  sale  to  the 
appellant's  premises  and  an  advance  made  against  them  by  the 
appellant  before  the  document  in  question  was  either  written  or 
delivered. 

LoKD  Hekschell  : — 

My  Lords,  I  am  of  the  same  opinion.  The  question  in  this 
case  must  be  decided  in  precisely  the  same  way  as  if  the  debtor, 
whose  transactions  have  given  rise  to  the  controversy,  had  been 
himself  bringing  this  action ;  and  it  certainly  would  be  startling, 
to  my  mind  shocking,  if  there  were  anything  in  the  state  of  the 
law  which  compelled  us  to  say  that  under  the  circumstances 
which  occurred  in  this  case  he  could  successfully  maintain  such 
an  action. 

Now,  I  think  that  in  a  case  of  this  description  it  is  most  im- 
portant to  bear  in  mind  the  distinction  between  the  Acts  of  1854 
and  1878  relating  to  bills  of  sale  and  the  Act  of  1882.  The 
only  Act  which  can  have  any  operation  in  this  case  to  make  the 
transaction  void  is  the  Act  of  1882  ;  and  the  earlier  Act  of  1878 
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is  only  important  as  containing  the  definition  of  a  bill  of  sale  H.  L.  (E.) 
which  is  imported  into  the  Act  of  1882.    But  any  reference  to  1892 

the  Act  of  1878  beyond  that  which  is  necessary  for  the  purpose  Charles- 
of  transferring,  so  to  speak,  the  definition  contained  in  that  Act  worth 
to  the  Act  of  1882  can  only  lead  to  misunderstanding  and  Mills. 

mischief.  ^^^^  Herschell. 

l^ow,  my  Lords,  the  Act  of  1882  no  doubt  makes  a  bill  of  sale 
void  which  is  not  in  accordance  with  the  prescribed  form ;  but 
in  order  to  make  the  Act  operate  at  all  it  is  essential  in  the  first 
place  to  prove  that  the  transaction  was  one  which  was  effected 
by  a  bill  of  sale,  of  course  using  those  words  in  the  sense  which 
is  attributed  to  them  by  the  Act  of  1878.  Well,  was  it  so  effected  ? 
It  is  true  that  a  document  was  drawn  up  simultaneously  with  the 
acts  which  were  done  for  the  purpose  of  completing  the  right  of 
Charlesworth  in  relation  to  these  goods ;  but  it  is  absolutely 
clear  that  it  is  not  every  document  which  may  be  drawn  up  at 
the  time  when  a  transaction  is  being  carried  out  for  the  purpose 
of  transferring  goods  from  one  party  to  another  that  is  a  bill  of 
sale.  In  each  case  one  must  look  at  the  circumstances  in  order 
to  see  what  the  transaction  was,  and  what  the  document  was. 

Now,  this  document,  beyond  all  question,  was  not  a  document 
which  was  intended  to  transfer,  or  did  transfer,  the  property  in 
these  goods;  because  if  there  is  anything  clear  in  the  trans- 
action, it  is  this,  that  at  the  time  at  which  this  document,  what- 
ever its  effect,  began  to  operate,  Charlesworth  was  in  possession 
of  the  goods  under  an  arrangement  by  which  he  was  to  have,  for 
certain  purposes  at  least,  a  title  to  them.  He  did  not  get  his 
title  under  that  document — he  got  his  title  by  virtue  of  the 
transaction,  and  the  document  never  began  to  operate  at  a  time 
at  which  he  had  not  possession.  Under  those  circumstances, 
what  words  in  the  Act  of  1878  are  supposed  to  cover  it  ?  For 
the  reasons  which  I  have  given  it  cannot  be  an  "  assurance."  It 
certainly  is  not  a  bill  of  sale  "  in  the  ordinary  sense  of  those 
words.  Is  it  a  "  licence  to  take  possession  "  ?  The  statement  which 
I  have  just  made  seems  to  me  to  be  conclusive  that  it  is  not  a 
licence  to  take  possession,  because  those  words  can  only  apply, 
as  was  'pointed  out  by  all  the  judges  in  Ex  parte  Euhhard  (1) 
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H.  L.  (E.)   when  the  possession  is  to  be  taken  subsequently  to  the  signature 

1892  of  the  document. 
Charles-  The  case  of  Ex  parte  Huhhard  (1)  seems  to  me  to  be  absolutely 
WORTH  undistinguishable  from  the  present  case.  In  that  case  there  was 
"^^JLLS.  a  document  drawn  up,  containing  the  terms  upon  which  the 
Lord  Herscheii.  advauco  was  to  be  made,  the  sale  of  the  goods  was  to  be  effected, 
and  the  repayment  was  to  be  required.  That  was  much  more  like 
a  bill  of  sale  than  anything  which  is  to  be  found  in  the  present 
case,  and  yet  it  was  held  that  because  the  transaction  was  one  of 
pledge  where  the  possession  was  given  and  taken  independently 
of  that  document,  although  you  might  be  obliged  to  have  recourse 
to  that  document  if  there  was  a  controversy  about  the  terms  of 
the  advance,  nevertheless  you  did  not  need  to  have  recourse  to  the 
document  for  the  purpose  of  establishing  title.  Now,  what  is  the 
distinction  between  that  case  and  the  present  ?  Kone  that  I 
have  heard,  unless  it  be  that  in  this  case  Charles  worth  was  not 
put  in  possession  of  the  goods  simultaneously  with  the  signature 
of  this  document.  If  Charlesworth  was  not  put  in  possession  of 
these  goods  simultaneously  with  the  signature  of  the  document, 
it  seems  to  me  that  the  sheriff  was  never  in  possession.  I  am 
quite  unable  to  accede  to  the  argument  that  a  possession  which 
is  sufficient  possession  to  make  good  the  title  of  the  sheriff  under 
his  authority  to  seize,  is  not  a  possession  as  between  the  person 
giving  it  and  the  person  taking  it,  which  is  the  only  point  we  have 
to  decide  in  the  present  case.  The  question  whether  it  is  a  pos- 
session which  excludes  the  apparent  possession  of  the  other  party 
might  arise  under  the  Act  of  1878 ;  but  it  is  not  of  the  slightest 
importance  in  the  present  case.  Is  it  a  possession  as  between  the 
person  giving  it  and  the  person  taking  it  ?  When  once  it  is  ad- 
mitted, as  it  was  inevitably  admitted  by  the  learned  counsel  for 
the  respondent,  that  it  was  a  possession  sufficient  as  between  those 
two  persons  to  constitute  a  good  pledge,  it  seems  to  me  that  the 
case  is  at  an  end.  I  say  "  inevitably  admitted,"  because  how  can 
it  be  disputed  that  as  between  the  two  persons  to  the  transaction 
it  would  have  been  impossible  for  the  person  who  had  received  an 
advance  on  giving  this  possession  to  say  that  he  had  not  given 
the  other  person  a  possession  of  the  goods  which  would  entitle 
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him  to  hold  them  as  a  security  for  the  advance  ?  And  that  is  all  H,  L.  (E.) 
that  a  pledge  is.  1892 

Then,  if  that  be  so,  it  seems  to  me  to  shew  conclusively  that  Charles- 
the  case  is  within  Ex  parte  Euhhard  (1),  because  what  was  there  ^outh 
decided  was  that  if  the  transaction  be  only  one  of  pledge  arising  Mills. 
from  a  delivery  by  one  party  to  the  other  of  the  possession  of  his  Lord  Herscheii. 
goods  as  a  security  for  the  money  advanced,  it  is  immaterial  that 
the  terms  upon  which  those  goods  are  pledged  are  reduced  to 
writing.    It  does  not  make  it  a  bill  of  sale.    The  decision  in  Ex 
parte  Euhhard  (1)  seems  to  me  to  be  absolutely  conclusive  of 
this  case. 

But  even  if  this  were  not  a  pledge,  there  is  another  possible 
view  of  it — namely,  that  the  goods  were  delivered  to  Charlesworth 
in  his  capacity  of  auctioneer,  to  be  held  by  him  as  auctioneer, 
with  authority  to  sell  them,  and  to  retain  out  of  the  money  which 
arose  from  that  sale  the  advance  which  he  had  made.  If  that  is 
really  the  true  nature  of  the  transaction — possibly  even  that 
might  be  a  pledge  with  an  authority  to  sell — but  supposing  it  is 
not,  strictly  speaking,  a  pledge,  and  that  what  I  have  stated  is  a 
more  accurate  description  of  the  transaction,  the  same  result 
would  follow — it  would  be  an  authority  to  sell  which  would  be 
irrevocable,  except  upon  the  terms  of  paying  back  the  money ; 
and  it  seems  to  me  impossible  to  say,  that  because  the  document 
which  was  given  in  this  case  was  given  simultaneously  with  the 
entering  into  that  transaction,  it  was  a  bill  of  sale  in  any  sense 
in  which  those  words  are  used  within  the  definition  clause  of  the 
Act  of  1878. 

For  these  reasons,  it  seems  to  me  that  the  case  of  Ex  parte 
Euhhard  (1)  really  governs  this  case.  I  desire  to  say  that,  so  far 
as  I  am  concerned,  instead  of  seeing  any  reason  to  doubt  the 
correctness  of  the  decision  in  Ex  parte  Euhhard  (1),  I  am  very 
glad  that  that  decision  was  arrived  at;  it  has  my  hearty  con- 
currence ;  and  between  that  case  and  the  present  I  can  see  no 
distinction. 

LOED  MoKKis : — 
My  Lords,  I  concur. 
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H.  L.  (j:.)  LoED  Field  : — 

1892  Lords,  I  am  of  the  same  opinion. 


Chaeles 

WOETH 
V 


Order  of  the  Court  of  Appeal  and  judgment  of 
Mills.  Day  J.  reversed,  and  judgment  entered  for  the 

defendant  helow  tvith  costs  here  and  helow  ;  cause 
remitted  to  the  Queen's  Bench  Division, 

Lords'  Journals  4tli  April  1892. 

Solicitors  for  appellant :  Pritchard  &  Sons,  for  LocMng  & 
Holdich,  Hull, 

Solicitors  for  respondent:  John  Cotton  &  Son,  for  John  E, 
Green,  Hidl. 
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H.  L.  (E.)  HEKBEKT  TAYLOK  and  EICHAKD  NU- 
1892  GENT  

Mar.  28.  AKD 

AETHUE  HENEY  EUSSELL  and  DONALD 
SWEEN  MACKAY  .  

Mortgage — Priorities — Equitable  Mortgagees — Fraud  of  Mortgagor — Title 
Deeds — Legal  Estate — Negligence. 

Land  was  devised  to  the  S.  trustees  in  strict  settlement,  the  trustees, 
who  were  devisees  to  uses,  having  powers  of  sale  and  mortgage  and  as 
incidental  thereto  power  to  revoke  the  uses  declared  by  the  will.  The 
trustees  made  a  legal  mortgage  of  the  land  with  other  property  and  after- 
wards sold  the  land  to  T.  without  notice  of  the  mortgage  (which  appeared 
to  have  been  forgotten)  and  handed  the  title  deeds  to  him.  T.  shewing 
a  forged  title  mortgaged  the  land  to  the  plaintiffs  (who  believed  they 
thereby  acquired  a  good  legal  mortgage)  and  handed  the  forged  title  deeds 
to  them.  T.  then  made  another  mortgage  shewing  the  true  title  to  the 
defendant  (who  also  thought  he  had  a  legal  mortgage)  and  handed  the 
genuine  title  deeds  to  him.  Neither  the  plaintiffs  nor  the  defendant  had 
at  the  date  of  their  respective  mortgages  any  notice  of  the  prior  legal 
mortgage,  and  the  defendant  had  no  notice  of  the  plaintiffs'  mortgage. 
Afterwards  the  defendant  discovered  the  existence  of  the  plaintiffs'  mort- 
gage and  of  the  prior  legal  mortgage,  and  thereupon  induced  the  legal 
mortgagees  to  release  the  land  from  their  mortgage  (the  remaining  property 
being  sufficient  for  their  security)  and  to  reconvey  the  legal  estate  by  a 
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voluntary  deed  to  the  S.  trustees  on  tlie  express  condition  that  the  latter    H.  L.  (E.) 
should  immediately  thereafter  convey  the  legal  estate  to  the  defendant.  jgg^ 
This  the  S.  trustees  accordingly  did,  having  at  the  time  notice  of  the 
plaintiffs'  mortgage.     The  plaintiffs  having  brought  an  action  as  first  Tatloe 
equitable  mortgagees  to  establish  their  priority  over  the  second  equitable  RxjSell 
mortgagee : —   

Held,  affirming  the  decision  of  the  Court  of  Appeal  ([1891]  1  Ch.  8), 
that  there  was  nothing  to  shew  that  the  second  equitable  mortgagee  had 
acted  inequitably  in  getting  in  the  legal  estate  ;  that  there  was  no  equity 
which  prevented  him  from  availing  himself  of  its  protection ;  and  that  he 
was  entitled  to  priority  over  the  first  equitable  mortgagee. 

Observations  by  Lord  Macnaghten  upon  the  question  of  negligence  and 
the  judgment  of  Kay  J. 


A 


PPEAL  from  an  order  of  the  Court  of  Appeal  (1). 
The  facts  are  related  in  the  report  of  the  decision  below  and 
in  the  judgments  of  Lords  Herschell  and  Macnaghten  in  this 
House.    The  following  is  an  outline  in  the  order  of  time  : — 

The  property  in  question  was  a  plot  of  land  at  old  Shildon 
in  the  county  of  Durham,  the  fee  simple  of  which  belonged  to 
Kobert  Surtees  who  died  in  1857.  Surtees  devised  his  real 
estates  in  strict  settlement.  The  trustees  of  his  will,  who  were 
devisees  to  uses,  had  under  the  vvill  powers  of  sale  and  mortgage 
and,  as  incidental  thereto,  power  to  revoke  the  uses  declared  by 
the  will.  On  the  19th  of  November  1862  the  trustees  executed 
a  legal  mortgage  of  the  land  in  question  together  with  other 
land  to  Sir  F.  D.  Legard  to  secure  £9000  with  interest.  The 
mortgage  contained  a  proviso  of  redemption  under  which  the 
property  was  to  be  reconveyed  "  according  to  the  ownership  of 
the  equity  of  redemption  of  the  same  premises."  By  deed  of 
the  30th  of  January  1883  the  surviving  trustee  of  Surtees'  will, 
having  apparently  forgotten  that  the  land  in  question  was  in- 
cluded in  the  mortgage  to  Legard,  conveyed  it  to  Toward  who 
had  no  notice  of  the  mortgage.  The  conveyance  recited  a  con- 
tract to  sell  the  land  free  from  incumbrances  for  £1060,  and 
contained  the  usual  covenant  by  the  trustee  that  he  had  not 
incumbered.  The  title-deeds  (which  for  some  unexplained  reason 
had  not  been  deposited  with  Legard)  were  handed  to  Toward. 

On  the  15th  of  February  1883  Toward  mortgaged  the  land 
in  question  to  the  appellants  to  secure  £2500  and  interest, 

(1)  [1891]  1  Ch.  8. 
A.  C.  1892.  3  T 
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H.  L.  (E.)   representing  that  he  had  bought  the  land  from  the  trustees  of 
1892       one  Smithson  and  producing  in  support  of  his  title  a  deed  which 
Taylor     was  in  fact  forged.    The  circumstances  under  which  the  appel- 
EussELL     l^-^^s  accepted  the  title  are  fully  stated  in  Lord  Macnaghten's 

  judgment. 

By  deed  of  the  20th  of  October  1887  Toward  mortgaged  the 
land  in  question  to  the  respondent  Kussell  to  secure  £2500  and 
interest,  Eussell  having  no  notice  of  the  appellants'  mortgage. 
On  this  occasion  Toward  disclosed  to  Eussell  his  real  title  as 
derived  from  Surtees'  trustee  and  handed  to  Eussell  the  title- 
deeds. 

In  1888  Toward  absconded  and  the  respondent  Eussell,  having 
discovered  the  fact  of  the  appellants'  mortgage,  induced  the 
trustees  of  Sir  F.  D.  Legard's  will,  in  whom  the  legal  estate  of 
the  land  in  question  was  vested,  to  convey  it  to  the  Surtees' 
trustees  upon  the  express  condition  agreed  to  between  them  and 
the  Legard  trustees  that  the  Surtees'  trustees  would  immediately 
thereafter  convey  the  legal  estate  to  Eussell.  Accordingly  on 
the  21st  of  Kovember  1888  the  trustees  of  the  will  of  Sir  F.  D. 
Legard  executed  a  deed  of  that  date  by  which — after  reciting 
that  they  had  been  requested  by  the  trustees  of  Surtees'  will 
to  release  the  land  in  question  from  the  mortgage  of  the  19th 
of  November  1862  and  that  being  satisfied  that  their  mort- 
gage debt  was  otherwise  sufficiently  secured  they  had  agreed  to 
do  so — they  conveyed  the  land  in  question  to  the  trustees  of 
Surtees'  will  to  the  uses  upon  the  trusts  and  with  and  subject 
to  the  powers  and  provisions  of  Surtees'  will,  or  such  of  them 
as  were  then  subsisting  and  capable  of  taking  effect.  By  a  deed 
of  the  26th  of  November  1888  the  trustees  of  Surtees'  will  in 
pursuance  of  a  request  by  the  respondent  Eussell  conveyed  the 
land  in  question  to  him  subject  to  the  equity  of  redemption 
subsisting  by  virtue  of  the  mortgage  of  the  20th  of  October 
1887.  The  Surtees'  trustees  before  executing  the  deed  of  the 
26th  of  November  had  been  (as  Kay  J.  found)  informed  of  the 
appellants'  mortgage. 

In  1889  the  appellants  brought  an  action  against  Eussell 
and  the  other  respondent  (who  claimed  under  Eussell's  title), 
claiming  a  declaration  that  the  appellants  were  first  mortgagees 
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of  the  land  in  question  and  to  have  their  security  of  the  15th 
of  February  1883  realized.  The  action  was  tried  before  Kay  J. 
who  made  a  declaration  and  order  in  favour  of  the  plaintiffs  (1), 
but  that  decision  was  reversed  by  the  Court  of  Appeal  (Sir  J. 
Hannen,  Bowen  and  Fry  L.JJ.)  (2). 

1891.  Dec.  10,  11.  Ecddane  Q.C.  and  Levett  Q.C.  for  the 
appellants : — 

This  is  a  case  where  two  innocent  mortgagees  have  been  de- 
frauded by  the  mortgagor  and  the  question  is  which  is  to  suffer. 
On  the  execution  of  the  mortgage  to  the  appellants  on  the  15th 
of  February  1883  they  took  such  interest  as  the  mortgagor  could 
convey,  viz.  an  equitable  estate  in  fee  simple,  the  legal  estate 
being  in  Legard's  trustees  under  the  mortgage  to  Legard  from 
Surtees.  On  the  execution  of  the  mortgage  to  the  respondent 
Eussell  on  the  20th  of  October  1887  he  became  second  equitable 
mortgagee.  The  respondent  Eussell  now  claims  to  have  priority 
over  the  appellants,  the  first  equitable  mortgagees,  by  reason  of 
the  legal  estate  having  been  conveyed  to  him,  and  also  on  the 
ground  of  the  appellants'  negligence. 

With  regard  to  the  first  point  equity  will  not  permit  such  a 
transaction  to  defeat  the  first  mortgagees  where  the  legal  estate 
has  been  conveyed  in  breach  of  duty.  Legard's  trustees  in  whom 
the  legal  estate  was  were  not  bound  to  release  this  land  from 
their  mortgage,  but  if  they  did  they  were  bound  to  convey 
to  the  persons  entitled  to  the  equity  of  redemption,  i.e.  the 
appellants.  Surtees'  trustees  had  notice  of  the  appellants'  title 
and  conveyed  the  legal  estate  to  the  respondents  in  breach  of 
their  duty  which  was  to  convey  it  to  the  appellants.  A  mort- 
gagee may  transfer  his  security  as  he  pjeases :  he  may  sell  under 
a  power  of  sale ;  he  may  enter  into  possession ;  and  perhaps 
sub-mortgage :  but  subject  to  this  he  simply  owns  a  charge  and 
is  a  trustee  for  the  mortgagor  or  the  owner  of  the  equity  of 
redemption.  No  doctrine  is  better  established  than  this,  that  in 
equity  a  mortgage  is  regarded  simply  as  a  charge  ;  an  equity  of 
redemption  is  considered  as  an  estate  in  the  land  ;  "  the  person 
entitled  to  the  equity  of  redemption  is  considered  as  the  owner  of 

(1)  [1891]  1  Ch.  at  p.  20.  (2)  [1891]  1  Ch.  8. 
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H.  L.  (E.)  the  land" ;  so  that  the  husband  of  a  feme  mortgagor  is  tenant  by 
1892       courtesy ;  and  "  it  is  certain  the  mortgagee  is  not  barely  a  trustee 
Taylor     to  the  mortgagor,  but  to  some  purposes,  videlicet  with  regard  to 
Btjssell  inheritance,  he  certainly  is  till  a  foreclosure  "  ;  Casborne 

  Scarfe  (1)  per  Lord  Hardwicke.     This  doctrine  was  entirely 

disregarded  by  Legard's  trustees  and  by  Surtees'  trustees.  A 
satisfied  mortgagee  has  no  right  to  convey  the  legal  estate  to  a 
stranger:  he  is  a  bare  trustee  for  the  owner  of  the  equity  of 
redemption.  True,  the  appellants  could  not  call  on  Legard's 
trustees  to  release  to  them  but  they  were  entitled  to  say  "  if  you 
do  release  release  to  us."  Beyond  his  debt  a  mortgagee  has  no^ 
interest  in  the  land.  In  equity  the  contract  "  is  considered  a 
mere  loan  of  money,  secured  by  a  pledge  of  the  estate  "  ;  Seton 
V.  8lade  (2)  per  Lord  Eldon.  The  land  follows  the  debt :  the  land 
is  a  mere  security  ;  Thornhrough  v.  Baker  (3).  The  mortgagee's 
only  right  as  to  the  rents  or  as  to  sale  is  to  pay  himself  his 
debt :  beyond  that  he  is  an  absolute  trustee  for  the  mortgagor ; 
MattJiison  v.  Clarice  (4)  per  Kindersley  Y.C.  A  mortgagee  cannot 
in  equity  without  the  mortgagor's  concurrence  release  a  vendor, 
from  whom  the  mortgagor  purchased,  from  his  covenant  for  quiet 
enjoyment ;  Thornton  v.  Court  (5). 

An  equitable  incumbrancer  cannot  after  receiving  notice  of 
a  prior  incumbrance  obtain  priority  over  it  by  getting  in  a 
legal  estate  from  a  bare  trustee  :  Harpham  v.  BhacMock  (6),  where 
Jessel  M.E.  said  "  Nothing  is  better  settled  than  that  you  cannot 
make  use  of  the  doctrine  of  '  tabula  in  naufragio  '  by  getting  in 
a  legal  estate  from  a  bare  trustee  after  you  have  received  notice 
of  a  prior  equitable  claim."  The  origin  of  the  phrase  "  tabula  in 
naufragio  "  is  given  in  the  notes  to  Marsh  v.  Lee  (7).  Where 
money  is  lent  on  an  equitable  mortgage  without  notice  of  a  prior 
equitable  agreement,  the  lender  gains  no  priority  over  the  owner 
of  the  prior  equitable  interest  by  getting  in  the  legal  estate  after 
notice  that  his  mortgagor  has  made  himself  trustee  for  the 
owner  of  the  prior  equity ;  nor  would  he  be  in  any  better  position 

(1)  1  Atk.  603.  (5)  3  D.  M.  &  G.  293. 

(2)  7  Ves.  265,  273.  (6)  19  Ch.  D.  207,  214. 

(3)  2  Wh.  &  T.  L.  C.  Eq.  1166,        (7)  1  Wh.  &  T.  L.  C.  Eq.  700,  701 
1169  (6th  ed.).  (6th  ed.). 

(4)  3  Drew.  3. 
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if  he  had  no  notice  ;  Mumford  y.  Stohwasser  (1)  per  Jessel  M,K. ;  H.  L.  (E.) 
and  see  Gory  v.  Eyre  (2)  per  Turner  D.J.  1892 

The  doctrine  of  tacking  is  highly  technical  and  the  Courts  taylor 
have  frequently  said  they  will  not  extend  a  doctrine  which  has  jj^;s''gj,LL 

the  effect  of  squeezing  out  an  innocent  prior  mortgagee,  and   

that  it  was  a  great  misfortune  it  was  ever  introduced :  see  per 
Lord  Blackburn  in  Jennings  v.  Jordan  (3).  There  is  no  case  in 
the  books  where  the  doctrine  of  tacking  has  been  applied  to 
such  circumstances  as  the  present.  Strictly  speaking,  tacking 
means  tacking  one  equitable  security  to  another,  not  tacking 
the  legal  estate  to  an  equitable  security,  and  here  by  the 
hypothesis  the  equitable  security  is  gone.  It  is  not  clear  that 
Legard's  trustees  ought  in  any  case  to  have  conveyed  the  legal 
estate  to  Surtees'  trustees.  Surtees'  trustees  were  not  in  the 
ordinary  position  of  freeholders  :  they  had  power  to  raise  money 
by  revoking  the  uses  declared  by  the  will,  and  the  reconveyance  if 
made  to  them  ought  to  have  been  to  the  same  uses  as  the  original 
settlement.  Legard's  trustees  were  not  justified  in  conveying 
otherwise  than  to  the  person  entitled  to  the  ownership  of  the 
equity  of  redemption.  They  are  at  least  in  no  better  position 
than  if  they  had  reconveyed  directly  to  the  respondent  Eussell, 
and  that  would  clearly  have  been  wrong.  They  might  not  have 
been  liable  in  damages  for  so  doing,  but  a  Court  of  equity  will 
not  help  an  equitable  mortgagee  who  so  acquires  the  legal  estate. 
Legard's  trustees  being  trustees  for  the  owner  of  the  equity  of  re- 
demption subject  to  the  charge,  the  moment  their  security  ceased 
to  exist  as  to  the  property  in  question  the  owner  of  the  equity  of 
redemption  became  absolute  owner  of  that  part  freed  from  the 
charge,  and  Surtees'  trustees  and  the  respondent  Eussell  became 
in  succession  trustees  for  the  appellants.  A  mortgage  debt  cannot 
be  split :  nor  can  the  land  be  split.  The  respondent  Eussell 
having  become  trustee  for  the  appellants  could  not  set  up  his  own 
title  to  the  appellants'  prejudice.  The  mortgage  to  the  appel- 
.  lants  had  the  effect  of  reading  their  names  into  the  deed  of  1862 
by  which  Surtees'  trustees  mortgaged  to  Legard's  trustees  with 
a  proviso  that  the  reconveyance  should  be  "according  to  the 
(1)  Law  Kep.  18  Eq.  556.  (2)  1  D.  J.  &  S.  149,  167. 

(3)  6  App.  Cas.  at  p.  714. 
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H.  L.  (E.)   ownership  of  the  equity  of  redemption  of  the  premises."  What 
1892       right  had  Surtees'  trustees  to  prefer  the  second  mortgagee  to  the 
Taylor     ^^^^  tsike  away  the  appellants'  equitable  estate  and  give  it 

RusIell        another  ?    The  surviving  trustee  had  already  made  a  mistake 

  in  conveying  to  Toward  as  if  he  had  not  incumbered,  and  he  had 

covenanted  with  Toward  that  he  had  not  incumbered.  It  is  said 
that  the  reconveyance  to  Surtees'  trustees  was  on  the  condition 
that  they  should  convey  to  the  respondent  Russell.  That  is  like 
paying  trust  money  with  a  condition  to  pay  it  over  to  some 
person  not  entitled.  Assuming  even  that  Legard's  trustees  could 
have  properly  conveyed  to  the  respondent  Eussell,  they  did  not ; 
they  did  it  through  Surtees'  trustees,  and  having  taken  the 
conveyance  in  that  channel  the  respondent  Russell  must  suffer 
for  it.  It  is  no  answer  to  say  that  he  might  have  got  rightly  by 
a  direct  conveyance  from  Legard's  trustees — assuming  for  the 
sake  of  argument  that  he  might.  The  reconveyance  was  to 
Surtees'  trustees  in  fee  simple  to  the  uses  and  on  the  trusts  of 
Surtees'  will :  that  was  in  trust  for  the  appellants  as  owners  of 
the  equity  of  redemption.  The  agreement  by  Surtees'  trustees 
to  pass  on  the  legal  estate  to  Russell  was  a  breach  of  trust.  It 
was  an  agreement  which  Russell  could  not  have  enforced.  If 
Surtees'  trustees  had  refused  to  carry  out  the  agreement  they 
would  have  committed  no  breach  of  trust ;  only  a  breach  of 
contract.  Possibly  they  might  have  been  compelled  to  reconvey 
to  Legard's  trustees  but  they  were  not.  For  five  days — from  the 
21st  to  the  26th  of  November  1888 — the  legal  estate  was  in 
Surtees'  trustees,  and  during  that  time  the  rights  of  the  appel- 
lants as  cestuis  que  trust  were  subsisting  and  Surtees'  trustees 
were  bare  trustees  for  them.  On  the  26th  they  conveyed  to 
Russell  but  they  could  not  so  defeat  vested  rights. 

As  to  the  alleged  negligence,  to  postpone  a  first  equitable 
mortgagee  to  a  later  the  negligence  must  be  "  gross  and  wilful 
which  in  the  eye  of  this  Court  amounts  to  fraud " :  see  the 
observations  of  Lord  Selborne  in  Dixon  v.  MucMeston  (1) ;  such 
negligence  in  fact  as  amounts  to  estoppel.  In  other  words,  the 
negligence  must  either  itself  amount  to  fraud  or  be  gross  and 
be  the  means  of  enabling  the  mortgagor  to  defraud  the  later 
(1)  Law  Kep.  8  Ch.  155,  161. 
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mortgagee ;  Colyer  v.  Finch  (1) ;  Boherfs  v.  Croft  (2) ;  Cory  v. 
Eyre  (3). 

J.  Scott  Fox  and  Eastwich  for  the  respondents  were  not  heard. 
The  House  took  time  for  consideration. 

1892.  March  28.    Loed  HerSchell  : — 

My  Lords,  the  question  raised  in  this  action  is  whether  the 
appellants  are  entitled  to  a  first  charge  as  mortgagees  of  certain 
hereditaments  comprised  in  an  indenture  of  mortgage  dated 
the  15th  of  February  1883.  The  learned  judge  who  tried  the 
action  declared  them  to  be  so  entitled,  but  his  decision  was 
reversed  by  the  Court  of  Appeal.  The  case  is  one  of  that 
unfortunate  class  where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  person  with  whom  they  have  dealt.  Thomas 
Toward,  whose  frauds  have  led  to  this  litigation,  executed  on 
the  15th  of  February  1883  an  indenture  of  mortgage  convey- 
ing to  the  appellants  the  property  now  in  question  to  secure  an 
advance  of  £2500.  The  title  which  he  purported  to  shew  was  a 
deed  of  conveyance  of  the  property  to  himself  from  the  trustees 
of  one  Samuel  Smithson.  The  signatures  of  the  trustees  were 
in  fact  forgeries,  and  the  land  had  never  formed  part  of  the 
Smithson  estate.  The  appellants  were  content  to  take  the  title 
without  further  inquiry,  because  they  had  shortly  before  become 
the  mortgagees  of  certain  other  hereditaments  in  the  same 
neighbourhood,  conveyed  to  Toward  by  Smithson's  trustees,  an 
had  then  investigated  the  title  and  had  no  reason  to  suspect 
that  the  forged  deed  was  otherwise  than  genuine. 

Thomas  Toward  had  in  fact  acquired  the  land  in  question 
from  the  trustees  of  Eobert  Surtees  by  a  conveyance  dated  the 
30th  of  January  1883.  On  the  20th  of  October  1887  he  mort- 
gaged it  to  the  respondent,  Arthur  Henry  Kussell,  to  secure  an 
advance  of  £2500,  shewing  in  his  abstract  the  real  title  and 
handing  over  the  deeds  to  the  respondent.  I  have  said  that 
Thomas  Toward  had  acquired  the  land  by  conveyance  from 
Surtees'  trustees,  but  he  did  not  in  fact  obtain  the  legal  estate, 

(1)  5  H.  L.  C.  905,  928.  (2)  24  Beav.  223  ;  2  D.  &  J.  1. 

(3)  1  D.  J.  &  S.  149,  167. 
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H.  L.  (E.)  although  so  far  as  appeared  from  the  conveyance  and  abstract  of 
1892  title  he  did  so.  By  an  indenture  dated  the  19th  of  November 
Tayloe  1862  the  trustees  under  the  will  of  Eobert  Surtees  had  conveyed 
a  considerable  quantity  of  land,  including  the  piece  in  question, 
by  way  of  mortgage  to  Sir  Francis  Legard  to  secure  the  sum  of 
£9000  and  interest.  This  mortgage  was  outstanding  at  the 
date  of  the  conveyance  to  Toward  and  was  apparently  over- 
looked. The  result  was  this,  that  although  both  the  appellants 
and  the  respondent  Eussell  thought  they  had  obtained  the 
legal  estate,  neither  of  them  had  in  fact  done  so.  But  inasmuch 
as  at  the  date  of  his  conveyance  to  the  appellants  Toward  had 
an  equitable  estate  subject  to  the  mortgage  to  Sir  F.  Legard, 
the  appellants  obtained  a  good  equitable  title.  And  their  title 
being  of  earlier  date  than  the  equitable  title  of  the  respondent 
Eussell  would  undoubtedly  on  that  ground  have  had  the 
priority  but  for  what  subsequently  happened.  I  say  this  of 
course  apart  from  the  question  of  negligence,  on  which  ground 
also  the  respondent  contends  that  the  appellants'  security  must 
be  postponed  to  his. 

When  Toward's  frauds  became  known  the  respondent  Eussell, 
having  ascertained  the  existence  of  the  outstanding  mortgage, 
approached  the  representatives  of  Sir  F.  Legard,  and  applied  to 
them  to  release  the  land  in  question  from  the  mortgage  debt 
secured  by  the  indenture  of  November  1862,  and  to  convey  or 
cause  to  be  conveyed  the  legal  estate  in  the  same  to  the  re- 
spondent. Sir  F.  Legard's  representatives,  being  satisfied  that 
the  remainder  of  the  property  comprised  in  the  mortgage  was 
sufficient  security  for  the  sum  due  to  them,  agreed  to  take  this 
course.  It  was  accordingly  arranged  that  they  should  convey 
the  legal  estate  to  the  Surtees'  trustees  discharged  from  their 
mortgage  debt,  upon  the  express  condition  that  they  should 
thereupon  convey  the  legal  estate  in  the  premises  comprised  in 
the  respondent's  mortgage  to  him.  The  Surtees'  trustees  as- 
sented to  this  arrangement,  which  was  accordingly  carried  out 
by  two  indentures.  By  one,  of  the  21st  of  November  1888,  the 
Legard  trustees  conveyed  to  the  Surtees'  trustees,  who  in  turn 
by  an  indenture  of  the  26th  of  November  of  the  same  year  con- 
veyed to  the  respondent. 
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The  respondent  thus  became  possessed  of  the  legal  estate  in  H.  L.  (E.) 
the  premises  comprised  in  his  mortgage,  and  it  is  on  this  (apart  i892 
from  the  question  of  negligence  to  which  I  have  already  tatlor 
alluded)  that  he  bases  his  claim  to  priority  over  the  appel- 
lants whose  equitable  interest  was  prior  in  point  of  time  to  his 
own.  It  is  not  disputed  that  the  doctrine  of  equity  is  well 
settled,  "that  a  man  who  has  bona  fide  paid  money  without 
notice  of  any  other  title,  though  at  the  time  of  the  payment  he 
as  purchaser  gets  nothing  but  an  equitable  title,  may  afterwards 
get  in  a  legal  title  if  he  can  and  may  hold  it,  though  during 
the  interval  between  the  payment  and  the  getting  in  of  the 
legal  title  he  may  have  had  notice  of  some  prior  dealing  incon- 
sistent with  the  good  faith  of  the  dealing  with  himself."  I  am 
using  the  language  of  Lord  Selborne  when  delivering  the 
opinion  of  the  Judicial  Committee  in  the  case  of  Blackwood  v, 
London  Chartered  Bank  of  Australia  (1).  It  is  said  that  there 
is  engrafted  upon  the  rule  of  equity  this  exception,  that  the 
possession  of  the  legal  estate  cannot  be  insisted  upon  as  against 
a  prior  equitable  incumbrancer  where  it  was  obtained  from  one 
who  held  it  merely  as  trustee.  The  language  of  the  late  Master 
of  the  Kolls  in  Harpham  v.  ShacMoch  (2)  was  strongly  relied  on 
in  support  of  this  view.  His  words  were :  "  Nothing  is  better 
settled  than  that  you  cannot  make  use  of  the  doctrine  of  tabula 
in  naufragio  by  getting  in  a  legal  estate  from  a  bare  trustee 
after  you  have  received  notice  of  a  prior  equitable  claim."  It  is 
not  necessary  for  your  Lordships  to  determine  whether  this  view 
is  in  accordance  with  the  authorities,  but  I  am  content  to 
assume  it  to  be  well  founded.  Where  the  person  in  whom  the 
legal  estate  is  vested  stands  in  the  relation  of  trustee  to  the 
prior  incumbrancer,  it  would  certainly  be  strange  if  a  subsequent 
incumbrancer  with  notice  of  these  facts  could  secure  any  advantage 
by  obtaining  a  conveyance  of  the  legal  estate  to  himself. 

The  appellants  put  their  case  in  this  way :  They  say  that  by 
the  indenture  of  mortgage  of  February  1883  the  equity  of 
redemption  which  had  passed  to  Toward  by  the  deed  of  January 
1883  became  vested  in  them,  and  that  they  thus  had  an  equitable 
estate  in  fee  simple  subject  to  the  mortgage  to  Legard.  And 
(1)  Law  Rep.  5  P.  C.  at  p.  111.  (2)  19  Ch.  D.  207,  214. 
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H.  L.  (E.)  farther  that  Toward  as  between  himself  and  the  trustees  was 
1892      entitled  to  a  conveyance  of  the  legal  estate  of  the  property 
Taylor     freed  from  the  mortgage  of  November  1862,  and  that  this  right 

Etjssell.    passed  to  them.    These  propositions  are  not  open  to  contest. 

,ord  H^cheu  ^^^^^  nGxt  position  is  that  when  the  legal  estate  became  vested 
- —  in  the  Surtees'  trustees  by  virtue  of  the  conveyance  of  the  21st 
of  November  1888  they  became  trustees  of  it  for  the  appel- 
lants, and  that  the  respondent  has  thus  obtained  the  legal 
estate  from  bare  trustees  who  were  bound  to  convey  it  to  the 
appellants.  But  for  the  circumstances  under  which  that  con- 
veyance took  place,  this  might  well  be  so.  But  it  must  be  taken 
as  proved  that  the  legal  estate  was  conveyed  to  the  trustees  of 
Surtees'  will  at  the  request  of  the  respondent  Kussell,  "  and  only 
upon  the  terms  and  express  condition  agreed  to  between  them 
the  said  trustees  and  the  successors  in  title  of  Sir  F.  Legard 
that  they  the  said  trustees  would  immediately  thereafter  convey 
the  said  premises  and  the  legal  estate  therein"  to  him.  The 
representatives  of  Sir  F.  Legard  being  under  no  obligation  to 
convey  to  the  Surtees'  trustees,  and  having  made  the  conveyance 
only  on  the  condition  and  for  the  purpose  mentioned,  the  learned 
counsel  for  the  appellants  were  forced  to  admit  that  their  clients 
could  not  successfully  have  invoked  the  aid  of  a  Court  of  Equity 
to  compel  a  conveyance  to  themselves.  They  equally  failed  to 
establish  that  the  appellants  could  have  obtained  an  injunction 
to  prevent  the  conveyance  to  the  respondent.  Whether  there  was 
to  be  a  conveyance  to  the  Surtees'  trustees  or  not  was  a  mere 
question  of  the  machinery  by  which  the  arrangement  between 
the  respondent  and  Sir  F.  Legard's  representatives  was  to  be 
carried  out,  and  I  am  of  opinion  that  the  matter  must  be  dealt 
with  upon  the  same  footing  as  if  the  conveyance  had  been  made 
directly  from  those  representatives  to  the  respondent. 

The  controversy  therefore  resolved  itself  into  this :  was  there 
anything  in  the  circumstance  that  the  legal  estate  was  obtained 
from  Legard's  representatives  which  precludes  the  respondent 
from  claiming  the  benefit  of  it  as  against  the  appellants  ?  It 
was  contended  on  their  behalf  that  inasmuch  as  they  were  the 
owners  of  the  property  subject  to  the  mortgage  Legard's  repre- 
sentatives were  trustees  for  them,  and  that  in  conveying  to  the 
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respondent  Kussell  without  consideration  they  were  guilty  of  a   H.  L.  (E.) 
breach  of  trust  to  which  he  was  a  party,  that  if  they  were  satisfied  1892 
with  less  than  the  entire  property  comprised  in  their  security  it  Tayloe 
was  only  to  the  appellants  that  they  could  lawfully  release  any  i^^ssell. 
part  of  it.    No  authority  was  cited  for  the  proposition  that  a  mort-  L^j.^^'^^^j^gu 

gagee  is,  subject  to  his  security,  a  trustee  of  the  legal  estate  for   

the  mortgagor.  The  rights  of  a  mortgagor  are  no  doubt  well 
established  in  a  Court  of  Equity.  He  may  redeem  the  mortgage, 
and  no  dealings  with  the  property  by  the  mortgagee,  save  a 
conveyance  under  the  power  of  sale,  can  deprive  him  of  this 
right.  But  it  is  quite  a  different  proposition  and  one  which  I 
think  is  wholly  untenable  to  assert  that  a  mortgagee  is  trustee 
for  the  mortgagor. 

It  is  admitted  that  a  mortgagee  may  create  such  estates  as  he 
pleases,  he  may  convey,  by  way  of  sub-mortgage,  to  whom  and  in 
as  many  parcels  as  he  pleases.  This  seems  to  me  to  shew  that 
Legard's  representatives  cannot  be  regarded  as  holding  the  legal 
estate  as  trustees  for  the  appellants.  If  the  conveyance  to  the 
respondent  was  a  breach  of  trust  on  the  part  of  Legard's  repre- 
sentatives, as  against  the  appellants,  they  could  I  presume  have 
come  to  a  Court  of  Equity  for  an  injunction  to  prevent  the  con- 
veyance being  executed.  But  had  they  done  so,  the  answer  would 
surely  have  been,  "  Come  and  redeem :  that  is  the  right  which 
you  possess,  and  you  are  not  entitled,  whilst  abstaining  from  the 
exercise  of  that  right,  to  restrain  Legard's  representatives  from 
dealing  with  the  legal  estate  vested  in  them."  I  am  quite 
unable  to  see  that  Legard's  representatives  committed,  as  against 
the  appellants,  any  breach  of  trust  or  other  wrong  of  which  they 
are  in  a  position  to  complain.  And  this  being  so,  the  respondent 
in  taking  the  conveyance  was  not  a  party  to  any  breach  of  trust 
or  other  wrong.  The  case  is  a  novel  one.  But  I  do  not  think 
that  the  appellants  have  brought  themselves  within  any  estab- 
lished exception  to  the  rule  that  a  subsequent  incumbrancer 
without  notice  who  has  got  in  the  legal  estate  may  hold  it  as 
against  one  whose  equitable  title  is  prior  in  point  of  time.  And 
I  am  unable  to  see  any  equity  in  the  appellants  entitling  them 
to  insist  that  the  respondent  shall  not  enjoy  the  advantage 
derived  from  the  possession  of  the  legal  estate. 
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H.  L.  (E.)      The  view  which  I  take  renders  it  unnecessary  for  me  to 
1892       express  an  opinion  upon  the  other  ground  upon  which  the 
Taylok     respondents  rely,  viz.  the  alleged  negligence  of  the  appellants. 

I  am  of  opinion  that  the  judgment  of  the  Court  below  was 
right,  and  that  this  appeal  should  be  dismissed  with  costs. 

The  Lord  Chancellor,  who  heard  the  leading  counsel  for  the 
appellants  and  a  great  part  of  the  argument  of  the  junior 
counsel,  does  not  take  part  in  the  judgment  as  he  did  not  hear 
the  whole  of  the  argument.  He  desires  me,  however,  to  say 
that  nothing  that  he  heard  satisfied  him  that  the  judgment  of 
the  Court  below  was  otherwise  than  correct. 

LoKD  Macnaghten  : — 

My  Lords,  there  are  no  facts  in  dispute  in  this  case,  though 
much  is  left  to  inference  and  conjecture,  which  the  appellants 
might  have  cleared  up  if  they  had  thought  fit  to  do  so. 

The  author  of  the  mischief  which  has  given  rise  to  the  present 
controversy  was  one  Thomas  Toward,  of  Shildon,  in  the  county 
of  Durham,  a  builder  by  trade,  and  a  man  certainly  of  more 
ingenuity  than  honesty. 

Toward  absconded  some  time  in  the  year  1888 — the  precise 
date  is  not  given,  but  it  was  stated  at  the  Bar  that  it  was  in  the 
month  of  August — and  thereupon,  or  shortly  afterwards,  he  was 
declared  bankrupt. 

On  Toward's  disappearance  it  was  discovered  that  he  had  con- 
trived to  mortgage  a  small  property  in  the  town  of  Old  Shildon 
twice  over  for  its  full  value — first,  to  the  appellants,  and  then  to 
the  respondent  Eussell,  a  solicitor  in  York,  who  is  interested  in 
the  mortgage  on  his  own  account,  and  on  account  of  his  partner, 
the  respondent  Mackay. 

The  property  belonged  at  one  time  to  a  gentleman  of  the  name 
of  Surtees,  who  died  in  1857.  Mr.  Surtees  devised  his  real  estate 
in  strict  settlement.  The  trustees  of  his  will,  who  were  devisees 
to  uses,  had  under  the  will  powers  of  sale  and  mortgage,  and,  as 
incidental  thereto,  power  to  revoke  the  uses  declared  by  the  will. 

On  the  30th  of  January  1883  the  surviving  trustee  of  Surtees' 
will,  with  the  concurrence  of  the  tenant  for  life,  conveyed  the  pro- 
perty in  question,  together  with  a  plot  containing  820  square 
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yards,  making  in  all  2a.  2r.  1p.  to  Toward  in  fee,  in  consideration    H.  L.  (E.) 
of  £1060,  and  the  title-deeds  of  the  property,  which  it  seems  1892 
Mr.  Surtees  had  acquired  by  purchase,  were  handed  over  to  him.  Taylor 
In  April  1883  Toward  conveyed  the  820  square  yards  to  the  p^^s^ell 
trustees  of  a  Methodist  Chapel.    He  built  some  houses  on  the 
rest  of  the  property  and  mortgaged  it  more  than  once.    Ulti-  Macnaghten. 
mately,  on  the  20th  of  October  1887,  he  conveyed  it  to  Eussell 
by  way  of  mortgage,  for  the  purpose  of  securing  an  advance  of 
£2500,  out  of  which  a  prior  mortgage  had  been  discharged.  On 
the  occasion  of  this  mortgage  to  Eussell,  the  title  was  carefully 
investigated.    On  the  completion  of  the  transaction,  the  title- 
deeds  of  the  property,  which  had  been  in  the  hands  of  Kussell's 
firm  on  behalf  of  the  prior  mortgagee,  were  retained  and  held  by 
Mm  on  behalf  of  himself  and  Mackay ;  and  in  his  hands  they  have 
remained  ever  since.    Not  only  had  Eussell  no  notice  of  any 
prior  charge,  but  it  is  clear  that  no  skill  or  diligence  on  his  part 
could  have  detected  any  flaw  or  defect  in  the  title. 

The  circumstances  attending  the  mortgage  to  the  appellants 
are  more  interesting.    On  the  27th  of  April  1881  Toward,  who 
was  then  represented  by  a  respectable  firm  of  solicitors,  mort- 
gaged to  the  appellants  a  house  in  the  neighbouring  village  of 
New  Shildon,  which  the  trustees  and  the  beneficial  owner  under 
the  will  of  a  Mr.  Smithson  had  conveyed  to  him  by  an  indenture 
dated  the  21st  of  August  1878.   It  seems  that  on  the  occasion  of 
this  mortgage  Toward,  with  an  eye  to  future  business,  took  the 
precaution  of  keeping  a  copy  of  the  conveyance  to  him.  In 
January  1883,  when  he  was  in  treaty  with  the  trustee  of  Surtees' 
will,  he  applied  to  the  appellants  without  the  intervention  of  a 
solicitor,  for  an  advance  of  £2500  on  mortgage.    The  appellants, 
through  their  solicitors,  asked  for  an  abstract  of  title.    He  fur- 
nished them  with  an  abstract  of  a  deed  purporting  to  be  dated 
the  3rd  of  November  1882,  and  to  be  a  conveyance  to  him  from 
the  Smithson  trustees  and  the  beneficial  owner  under  Smithson's 
will  in  consideration  of  £1500.     The  appellants,  through  their 
solicitors,  then  desired  to  compare  the  abstract  with  the  deed 
abstracted,  and  Toward  produced  to  them  a  document  in  the 
form  of  a  deed,  which  he  had  fabricated,  by  taking  everything 
except  the  parcels  and  the  date  from  his  copy  of  the  conveyance 
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of  the  21st  of  August  1878,  and  inserting  as  the  parcels  a  descrip- 
tion more  or  less  accurate  of  the  property  which  he  was  pur- 
chasing from  the  trustee  of  Surtees'  will,  and  forging  thereto 
the  names  of  the  Smithson  trustees,  and  the  name  of  the  bene- 
ficial owner  under  Smithson's  will. 

Beyond  comparing  the  abstract  with  the  forged  deed  the  ap- 
pellants made  no  investigation  of  Toward's  alleged  title ;  they 
made  no  inquiry  for  the  purpose  of  ascertaining  whether  the 
property  formed  part  of  the  estate  devised  by  Smithson's  will ; 
nor  did  they  call  for  the  production  of  the  earlier  title-deeds, 
although  the  forged  deed  on  the  face  of  it  referred  to  a  covenant 
to  be  executed  by  the  beneficial  owner  under  Smithson's  will  for 
the  production  of  title-deeds.  According  to  their  own  account 
they  were  favourably  impressed  by  the  shortness  of  the  title,  and 
they  were  satisfied  that  the  property  which  Toward  offered  them 
in  the  town  of  Old  Shildon  was  part  of  the  Smithson  estate, 
because  as  they  say  they  had  been  assured  by  Toward's  solicitors 
on  the  previous  occasion  that  "  the  greater  part  of  New  Shildon 
was  built  upon  land  sold  off  by  Mr.  Smithson." 

The  mortgage  to  the  appellants  was  dated  the  15th  of  February 
1883,  and  it  is  not  disputed  that  it  operated  to  pass  the  estate 
and  interest  which  Toward  had  acquired  on  the  30th  of  January 
preceding. 

The  appellants  and  the  respondents  each  supposed  that  their 
own  mortgage  was  a  first  charge  and  protected  by  an  assurance 
of  the  legal  estate.  It  turned  out,  however,  that  the  legal  estate 
was  outstanding,  although  the  fact  had  escaped  notice  until  after 
Toward's  disappearance.  It  seems  that  on  the  19th  of  November 
18G2  by  a  deed  of  that  date  the  Surtees  trustees,  with  the  con- 
currence of  the  then  tenant  for  life,  had  conveyed  the  property 
afterward  sold  to  Toward,  together  with  other  property  of  much 
greater  value,  to  one  Sir  Francis  Legard  in  fee  by  way  of  mort- 
gage for  the  purpose  of  securing  £9000,  of  which  £3000  was  paid 
off  in  1887.  By  some  oversight  the  title-deeds  of  the  property 
afterwards  comprised  in  Toward's  purchase  were  not  handed  over 
to  the  mortgagee,  and  the  fact  that  the  property  was  in  mortgage 
was  overlooked  when  it  was  sold  and  conveyed  to  Toward. 

After  Toward's  disappearance  Eussell  took  possession  of  the 
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property  in  question  in  this  action,  and  then  finding  that  the 
appellants  claimed  priority  under  a  mortgage  of  earlier  date,  he 
applied  to  the  trustees  of  Sir  Francis  Legard's  will,  in  whom  the 
mortgage  of  1862  was  vested,  and  induced  them  to  convey  the 
property  to  the  Surtees  trustees  upon  the  express  condition 
agreed  to  between  them  and  the  Surtees  trustees  that  the  Surtees 
trustees  would  immediately  thereafter  convey  the  legal  estate  to 
him.  This  arrangement,  the  terms  of  which  are  not  in  dispute, 
was  carried  out  by  two  deeds — a  conveyance  of  the  21st  of 
November  1888  from  the  Legard  trustees  to  the  Surtees  trustees, 
with  the  consent  of  the  tenant  for  life  under  Surtees'  will,  and  a 
conveyance  of  the  26th  of  November  1888  from  the  Surtees 
trustees  to  Eussell. 

It  is  admitted  that  by  this  transaction  Eussell  acquired  the 
legal  estate,  and  it  is  not  disputed  that  an  equitable  mortgagee 
who  has  advanced  his  money  without  notice  of  a  prior  equitable 
mortgage  may  gain  priority  by  getting  in  the  legal  estate  unless 
the  circumstances  are  such  as  to  make  it  inequitable  for  him  to 
do  so,  as  would  be  the  case,  for  example,  if  the  legal  estate  were 
held  upon  express  trusts  or,  according  to  recent  authorities,  if  it 
were  vested  in  a  satisfied  mortgagee. 

The  mere  fact  that  the  subsequent  incumbrancer  has  notice  of 
the  prior  incumbrance  when  he  gets  in  the  legal  estate  counts  for 
nothing.  "  It  is,"  as  Lord  Hardwicke  says  (1),  "  the  very  occasion 
which  shews  the  necessity  of  it." 

It  is  therefore  incumbent  upon  the  appellants  who  were  the 
plaintiffs  in  the  action  to  shew  that  Eussell  acted  inequitably  in 
getting  in  the  legal  estate,  or  that  there  is  some  equity  which 
prevents  him  from  availing  himself  of  its  protection. 

In  considering  the  circumstances  under  which  the  legal  estate 
was  got  in,  it  would,  I  think,  be  a  mistake  to  attribute  to  the  per- 
sons concerned  in  the  transaction  the  knowledge  which  we  now 
possess,  whether  the  possession  of  that  knowledge  would  or  would 
not  have  affected  their  position. 

The  first  question  in  my  opinion  is,  what  did  the  Legard  trus- 
tees know  about  the  facts  of  the  case  ?  It  is  not  alleged  in  the 
pleadings  or  in  the  evidence,  nor  has  it  been  suggested  at  the 

(1)  2  Ves.  574. 
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Bar,  that  they  knew  anything  about  the  appellants  or  their  claim 
to  be  mortgagees  of  the  property.  Observations  were  made  upon 
their  conduct,  as  if  they  had  officiously  meddled  in  a  quarrel 
which  did  not  concern  them,  and  had  given  or  had  attempted  to 
give  some  advantage  to  one  of  two  competing  claimants,  out  of 
mere  caprice  or  possibly  through  some  misapprehension  of  the 
real  state  of  things.  That  is  not  I  think  the  true  view  of  the 
case.  One  has  in  some  degree  to  guess  at  the  facts,  because  the 
appellants  on  whom  the  burden  of  proof  lies  have  not  chosen  to  go 
into  evidence  about  them.  But  taking  everything  most  strongly 
in  favour  of  the  appellants,  it  seems  to  me  that  no  fault  can  be  found 
with  the  action  of  the  Legard  trustees.  They  were  applied  to  by 
a  person  who  had  apparently  been  misled  through  the  negligence 
of  their  predecessor  in  title,  and  who  had  advanced  his  money 
without  notice  on  the  security  of  a  small  portion  of  the  property 
mortgaged  to  them.  They  did  not  require  that  portion  for  the 
purposes  of  their  own  security.  Why  should  they  not  hand  it 
over  to  the  applicant  ?  He  had  a  mortgage  perfect  on  the  face 
of  it,  and  possession  of  deeds  shewing  a  good  title  for  sixty 
years.  The  Surtees  trustees  consented ;  so  did^  the  tenant  for 
life  under  Surtees'  will,  and  as  far  as  I  can  make  out,  the  Legard 
trustees  knew  nothing  whatever  about  anybody  else  in  connection 
with  the  property.  Notwithstanding  the  very  able  arguments 
addressed  to  us,  I  cannot  see  anything  in  their  position  as  mort- 
gagees to  oblige  them  to  play  the  part  of  the  dog  in  the  manger, 
and  keep  what  they  did  not  want  themselves  from  a  person  who 
seemed  to  have  a  very  good  claim  to  it. 

The  next  question  is  what  did  Eussell  know  ?  It  is  conceded 
that  he  knew  that  the  appellants  claimed  priority  on  the  ground 
of  having  a  mortgage  prior  in  date  to  his.  More  than  this,  he 
cannot,  I  think,  be  taken  to  have  known.  There  is  no  reason  to 
suppose  that  the  appellants  had  explained  to  him  the  circum- 
stances which  they  now  contend  excused  them  from  obtaining 
the  title-deeds  of  the  property.  It  would  hhYQ  been  strange 
if  they  had.  They  do  not  appear  to  have  known  the  circum- 
stances themselves.  They  did  not  even  take  the  trouble  to  make 
themselves  acquainted  with  the  facts  when  they  put  in  their 
statement  of  claim  four  months  afterwards.    The  case  made  in 


A.  C. 


AND  PKIVY  COUNCIL. 


261 


their  pleadings  was  that  Kussell  only  obtained  possession  of  the 
title  deeds  to  the  premises  under  the  conveyance  of  the  26th 
November  1888.  In  fact  the  appellants  seem  to  have  displayed 
no  greater  diligence  after  Toward  absconded  than  they  did  when 
they  took  their  security.  Eassell  certainly  knew  that  there  were 
claimants  prior  to  him  in  date.  But  he  also  knew  that  those 
claimants  could  not  have  a  single  title  deed  relating  to  the  pro- 
perty except  their  alleged  mortgage.  That  circumstance  unex- 
plained would  affect  their  claim  to  priority.  Why  was  Kussell 
to  assume  that  it  was  capable  of  explanation  when  the  persons  in- 
terested did  not  choose  to  come  forward  and  explain  it  ?  So  long 
as  it  is  the  settled  rule  of  the  Court  that  a  subsequent  incum- 
brancer may  gain  priority  by  getting  in  the  legal  estate,  and 
that  there  is  nothing  in  itself  inequitable  in  so  disarranging 
equities,  I  do  not  see  how  it  can  be  contended  that  there  was 
anything  contrary  to  equity,  or  anything  involving  a  breach  of 
trust  or  a  breach  of  duty  in  the  transfer  of  the  legal  estate  from 
the  Legard  trustees  to  Kussell. 

But  then  it  is  said  that  the  legal  estate  passed  through  the 
hands  of  the  Surtees  trustees,  and  that  they  were  trustees  for  the 
appellants  in  a  sense.  I  am  not  quite  sure  that  I  know  what  that 
expression  exactly  means.  But  of  this  I  am  sure,  that  it  is  only 
when  the  legal  estate  has  been  acquired  from  a  trustee  in  the 
proper  sense  of  the  term  that  the  acquisition  of  it  has  been  held 
of  no  avail.  And  certainly  the  Surtees  trustees  were  never  trus- 
tees of  this  property  for  the  appellants  ;  they  were  only  devisees 
to  uses  under  Surtees'  will ;  they  never  had  the  legal  estate  until 
it  was  conveyed  to  them  on  a  special  trust  or  confidence  to  hand 
it  over  to  Kussell.  In  point  of  fact,  I  think  they  may  be  left  out 
of  the  question  altogether.  The  case  seems  to  me  to  be  precisely 
the  same  as  if  the  legal  estate  had  been  conveyed  directly  by 
the  Legard  trustees  to  Kussell.  It  is  not  clear  why  recourse  was 
had  to  the  interposition  of  the  Surtees  trustees,  or  why  the  con- 
veyance to  them  took  so  singular  a  form.  It  may  be,  as  suggested 
in  the  respondent's  case,  that  that  course  was  adopted  with  the 
view  of  affording  protection  to  the  trustees  of  the  Methodist 
Chapel,  whose  property  was  also  included  in  the  appellants'  mort- 
gage. At  any  rate  it  is  no  part  of  the  appellants'  case  that  the 
A.  C.  1892.  3  U 
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H.  L.  (E.)   particular  machinery  which  was  made  use  of  was  designed  to 

1892      embarrass  or  defeat  their  claim. 
Taylor        My  Lords,  on  these  simple  grounds,  without  discussing  the 

EussELL.    doctrine  of  Tabula  in  naufragio,  .or  attempting  to  define  the 
limits  of  its  application,  which  it  appears  to  me  would  be  no  easy 

Macnaghten.  matter  haviug  regard  to  the  current  of  modern  authority,  I 
think  the  appeal  must  be  dismissed.  The  appellants  have  not 
succeeded  in  shewing  that  Eussell  has  done  anything  inequitable 
or  improper  in  getting  in  the  legal  estate. 

This  view  of  the  case  renders  it  unnecessary  to  consider  what 
would  have  been  the  priority  of  the  parties  if  the  legal  estate  had 
not  been  got  in.  That  question  was  not  fully  discussed,  and  I 
prefer  to  leave  it  undetermined.  I  will  only  say  that  I  am  satis- 
fied that  on  the  part  of  the  appellants  there  was  an  amount  of 
negligence  which  it  is  difficult  to  excuse  or  understand ;  and  I 
am  not  at  present  convinced  of  the  correctness  of  the  view 
expressed  by  the  learned  judge  who  tried  the  case  in  the  first 
instance,  that  negligence  necessary  to  postpone  a  prior  equitable 
mortgagee  in  such  a  case  as  the  present  must  be  so  gross  as  to 
render  him  responsible  for  the  fraud  committed  on  the  second 
mortgagee,  and  that  in  fact  it  is  immaterial  in  such  cases  whether 
the  prior  mortgagee  has  or  has  not  the  legal  estate. 


LoKD  Watson  : — 

My  Lords,  I  have  had  an  opportunity  of  considering  the 
opinion  which  has  just  been  delivered  by  my  noble  and  learned 
friend  opposite  (Lord  Macnaghten),  and  I  entirely  concur  in  it. 

Order  a])]pealed  from  affirmed,  and  appeal  dismissed 
ivith  costs. 

Lords'  Journals  28th  March  1892. 

Solicitors  for  appellants :  C.  &  8.  Harrison  &  Co. 
Solicitors  for  respondents  :  lUffe,  Henley  &  Stveet. 
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PICKAED  &  CUKREY  and  Others  .    .    .  Appellants; 


GEORGE  PRESCOTT  Respondent. 


Patent — Prior  Publication — Foreign  PuhUcation  sold  in  this  Country. 


APPEAL  from  an  interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  Scotland,  dated  the  9th  of  July,  1890,  which 
held  invalid,  on  the  ground  of  prior  publication  in  a  foreign 
magazine  published  in  this  country,  the  appellants'  letters  patent 
for  improved  pince-nez,  or  double  eye-glass. 

The  question  was  as  to  inferences  to  be  drawn  from  the  facts ; 
and,  as  the  case  is  fully  reported  in  the  Court  of  Session  (1),  a 
mere  note  of  the  result  of  the  appeal  is  deemed  sufficient. 

On  appeal, 

March  10,  11.  Moulton,  Q.C.,  and  /.  Bo7/d  (of  the  Scotch  Bar), 
(with  them,  A.  Stafliam),  heard  for  the  appellants. 

[They  cited  PUmjpton  v.  Malcolmson  (2) ;  United  Telephone  Com- 
pany  v.  Harrison,  Cox-Walker  &  Go.  (3) ;  Lang  v.  Gisborne  (4) ; 
and  Plimpton  v.  Spiller  (5).] 

The  Solicitor  General  for  Scotland  (A.  Graham  Murray,  Q.C.), 
and  W.  C.  Smith  (of  the  Scotch  Bar),  for  the  respondent,  were 
not  called  upon. 

The  House  (Lord  Halsbury,  L.C.,  and  Lords  Watson,  Morris, 
and  Field)  affirmed  the  decision  of  the  Court  of  Session;  and 
dismissed  the  appeal  with  costs. 


Agent  for  appellants  :  W,  L.  Cooper,  for  William  Boijd,  W.S., 
Edinburgh. 

Agent  for  respondent :  G.  Dickinson  Byfield,  for  T.  Temple 
Muir,  S.S.C.,  Edinburgh, 

(1)  17  Court  Sess.  Cas.  4th  Series        (3)  21  Ch.  D.  720. 
(Kettie),  1102;  27  Sc.  L.  K.  933.  (4)  31  Beav.  133. 

(2)  3  Ch.  D.  531.  (5)  6  Ch.  D.  412,  at  p.  435. 


H.  L.  (Sc.) 
1892 

Marcli  11. 


Lords'  Journals,  11th  March,  1892. 
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Appellant  ; 


1892 


AND 


March  31.   THE  MAGISTEATES  OF  KIEKCUDBEIGHT  Eespondents, 


Ship — Reparation — Negligence  of  Harbour- Master — Alleged  Contributory 
Negligence  of  those  on  Board. 

When  a  vessel  is  within  the  jurisdiction  of  the  harbour-master  by  law- 
empowered  to  give  compulsory  orders,  and  he  is  giving  his  orders  as  to 
the  place  of  anchorage  or  otherwise,  it  is  only  in  the  last  resort,  when 
the  danger  of  following  such  orders  is  fully  obvious  that  those  on  board 
are  at  liberty  to  disregard  the  orders,  even  though  they  may  be  under  the 
impression  that  the  harbour-master  is  making  a  mistake. 

The  sailing  ship  Janets  and  Ann  was  coming  into  Kirkcudbright  Dock 
when  she  ran  on  a, bank  at  the  west  pier,  which  was  covered  with  water, 
and  was  damaged.  At  the  time  of  the  accident  the  vessel  was  within  the 
jurisdiction  of  the  harbour-master,  and  was  coming  in  under  his  orders. 
The  master  of  the  ship  was  at  the  helm  in  charge  of  the  ship,  and  was 
assisted  in  the  navigation  by  two  local  fishermen,  who  were  aware  of  the 
bank ;  but  the  master  was  ignorant  of  it.  The  harbour-master  stood  on 
the  west  pier  and  ordered  the  ship  to  "  come  on,"  being  unaware  it  was 
then  an  ebb  tide,  when  to  sail  into  the  dock  was  a  dangerous  operation. 
The  master  in  obeying  the  order  ported  the  helm,  and  the  ship  gradually 
approached  the  shore.  One  of  the  fishermen  hailed  the  harbour-master, 
"  Be  sure  to  tell  us  when  to  let  go  the  anchor,"  The  order  again  was 
"  Come  on ; "  and  then,  too  late  to  avoid  the  grounding,  the  harbour- 
master perceived  his  mistake,  and  ordered  the  anchor  to  be  let  go.  It  was 
admitted  by  the  harbour-master  that  his  intention  was  to  bring  the  ship 
into  the  dock  by  sailing  without  warping ;  and  that  he  did  not  know  the 
tide  was  ebbing  until  after  the  ship  had  grounded : — 

Held,  reversing  the  decision  of  the  Court  of  Session  (18  Court  Sess.  Cas. 
4th  Series  (Rettie),  294),  that  the  harbour-master  was  alone  to  blame,  and 
that  there  was  no  contributory  negligence  on  the  part  of  the  master  who 
was  in  charge  of  the  ship ;  and  the  failure  of  the  persons  on  board  who 
knew  of  the  danger  to  inform  the  master  did  not  absolve  the  harbour- 
master from  the  consequence  of  his  negligence. 


Appeal  against  a  decision  of  the  First  Division  of  the  Court 
of  Session,  Scotland,  which  reversed  the  judgment  of  the  Lord 
Ordinary  (1). 

The  action  was  brought  by  James  Eeney,  the  appeUant, 
against  the  magistrates  of  Kirkcudbright  for  damage  sustained 


[Eeveesed.] 


(1)  18  Court  Sess.  Cas.  4th  Series  (Rettie),  294. 
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by  the  appellant's  schooner  Janets  and]  Ann  through  the  alleged   H.  L.  (Sc.) 
negligence  of  the  respondents'  harbour-master.    It  was  not  dis-  1892 
puted  that  those  on  board  the  ship  were  bound  to  obey  the  Eeney 
orders  of  the  harbour-master  (10  &  11  Yict.  c.  27,  ss.  52  to  68,  j^^Qj^rJ^^^TEs 
incorporated  by  16  &  17  Yict.  c.  93).    The  dock  of  the  harbour    of  Kirk- 

^  ^  CUDBKIGHT. 

in  question  lies  on  the  south  bank  of  the  Eiver  Dee,  and  is   

entered  by  two  piers.  About  150  yards  below  the  dock  is  Moat 
Brae,  and  some  distance  above  the  dock  is  a  bridge.  From  the 
lower  or  western  pier  a  beach  runs  out  into  the  channel.  The 
extent  of  the  latter  varies  with  the  tide.  It  is  usual  for  ships 
bound  for  the  dock  to  be  brought  to  anchor  about  Moat  Brae, 
and  then  to  be  warped  into  the  dock.  Ships  have  been  sailed 
into  the  dock  without  anchoring,  but  only  on  a  flood  tide. 

It  appeared  from  the  evidence  that  the  effect  of  a  flood  tide 
was  to  keep  the  ship  away  from  the  bank,  and  the  effect  of  an 
ebb  tide  to  drive  her  on ;  that  the  master  had  been  in  the  harbour 
only  once  nine  years  before ;  that  there  were  no  licensed  pilots, 
but  the  master  had  taken  on  board  two  local  fishermen,  Smith 
and  Poland,  to  assist  in  the  navigation  of  the  ship  ;  that  on 
arrival  of  the  ship  with  her  sails  down  opposite  Moat  Brae  in 
mid-channel  bound  for  the  dock,  her  master  being  at  the  helm 
in  charge,  Smith  hailed  the  harbour-master,  who  was  standing  on 
the  west  pier,  and  who  could  see  all  that  was  being  done  on 
board  the  ship,  to  tell  them  when  to  let  go  the  anchor ;  that  the 
harbour-master  ordered  the  ship  to  "  come  on,"  waving  his  arm 
from  left  to  right  or  towards  himself ;  that  the  master  believing 
the  signal  was  to  come  nearer  to  the  dock  ported  his  helm,  and, 
while  the  ship  was  gradually  approaching  in  shore  under  port 
helm.  Smith  again  hailed  the  harbour-master,  "  Mind  you  tell  us 
when  to  let  go  the  anchor ; "  that  the  harbour-master  again  gave 
the  order  "  Come  on,"  being  in  ignorance  that  the  tide  was  on 
the  ebb,  and  then  when  too  late  he  ordered  the  anchor  to  be  let 
go.    The  ship  grounded  on  the  beach  and  was  damaged. 

The  harbour-master  admitted  that  he  did  not  know  that  the 
tide  was  ebbing  until  after  the  vessel  had  grounded,  and  that 
what  he  had  intended  was  to  bring  the  ship  into  the  dock  by 
sailing  without  warping.  An  ebb  tide  had  a  tendency  to  drive 
the  ship  on  the  beach.    Smith  and  Poland  knew  of  the  beach 
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L.  (Sc.)  which  was  covered  at  the  time  of  the  accident  with  water  and 
1892       that  the  tide  was  on  the  ebb,  but  they  did  not  think  it  their  place 
Eeney     to  interfere  in  presence  of  the  harbour-master. 
Magisteates     -^^^  -^^^^^  Division,  on  the  19th  of  December,  1890,  recalling 
OF  KiEK-    the  Interlocutor  of  the  Lord  Ordinary  (Lord  Trayner),  dated 

CCDBEIGHT.  ^     v  J 

June  11,  1890,  held,  that  the  fault  of  the  harbour-master  led 
directly  to  the  stranding  of  the  vessel,  but  found  further,  that 
the  persons  in  charge  of  the  navigation  of  the  ship  were  in  fault 
in  porting  the  helm,  and  their  contributory  negligence  conduced 
to  the  accident ;  they  therefore  assoilzied  the  respondents  and 
found  them  entitled  to  costs.  (1) 

On  appeal, 

March  29,  31.  W,  B,  Kennedy,  Q.C.  (with  him  /.  G,  Witt,  Q,G.), 
for  the  appellant : — 

The  appellants  were  entitled  to  recover.  The  ship  was  under 
the  jurisdiction  of  the  harbour-master,  and  the  master  in  charge 
of  the  ship  was  liable  to  a  penalty  if  he  did  not  obey  the  signal 
of  the  harbour-master.  There  was  also  no  doubt  that  the  harbour- 
master was  negligent  in  not  knowing,  when  he  gave  his  orders, 
that  the  tide  was  on  the  ebb.  On  the  other  hand,  there  was  no 
contributory  negligence  on  the  part  of  those  on  board.  The 
master  had  reasonable  grounds  for  believing  that  the  harbour- 
master meant  by  his  signal  to  order  the  porting  of  the  helm.  If 
he  misunderstood  the  order,  it  cannot  be  said  he  was  guilty  of 
negligence.  The  harbour- master  should  have  made  his  orders 
clear.  Besides,  he  saw  that  the  ship  was  about  to  port  her  helm, 
and  if  that  was  a  misinterpretation  of  his  order,  he  did  not  give 
proper  directions,  but  still  delayed.  The  local  fishermen  on 
board  knew  of  the  danger,  but  it  was  not  their  duty  to  interfere 
in  the  presence  of  the  harbour-master. 

The  Solicitor-General  for  Scotland  {A.  Graham  Murray,  Q.G., 
with  him  G.  L.  Grole,  of  the  Scotch  Bar),  for  the  respondents  : — 

The  damage  was  not  caused  by  the  orders  ^of  the  harbour- 
master, but  by  negligence  in  the  execution  of  such  orders.  The 

(1)  18  Court  Sess.  Gas.  4th  Series  (Eettie),  294. 
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blunder  was  the  porting  of  the  helm.    Those  in  charge  of  the   H.  L.  (Sc.) 
ship  should  have  kept  up  the  stream  or  have  starboarded  again.  1892 
[He  cited  The  Cynthia  (1).]  Keney 

V. 

Magistrates 

LOED  HaLSBUEY,  L.C.  : —  of  Kirk- 

My  Lords,  the  facts  of  this  case  are  extremely  clear,  and  I 
entertain  no  doubt  as  to  the  party  upon  whom  the  responsibility 
for  the  accident  rests.  This  vessel,  as  I  understand  the  matter, 
was  hindered  in  her  approach  to  the  dock  to  which  she  was 
intended  to  proceed  by  reason  of  going  over  a  bank  which 
is  not  obvious  to  anybody  not  familiar  with  the  place,  but  which 
was  perfectly  familiar  to  the  harbour-master.  We  start  with 
this  concession,  about  which  there  can  be  no  doubt,  because  it  is 
proved  by  the  person  who  is  principally  interested  in  denying 
it,  that  the  harbour-master  was  under  the  impression  that  the  tide 
was  either  flood  tide  or  slack  water.  The  next  proposition  which 
is  established  by  the  harbour-master  is  that  the  manoeuvre  which 
he  had  intended  the  vessel  to  execute  was  not  to  anchor  at  all, 
but  to  come  straight  into  the  dock.  Kow  that  immediately  raises 
this  question.  It  is  clear  that  if  the  tide  had  been  flood  tide,  the 
operation  of  the  tide  would  have  kept  the  vessel  away  from  the 
shore,  even  although  she  was  under  a  port  helm.  The  question 
is  a  question  of  yards,  so  that  a  yard  or  two  one  way  or  the  other 
would  make  the  whole  difference. 

The  harbour-master's  own  account  of  the  transaction  is  that  he 
saw  the  vessel,  and  he  would  know  that  she  was  under  a  port 
helm.  Now  the  harbour-master  says  :  "  I  intended  her  to  be  in 
the  middle  channel,  and  to  keep  her  so  that  she  would  be  per- 
fectly safe,  and  therefore  what  I  intended  to  do  was  to  tell  her  to 
keep  off,  and  I  afterwards  intended  to  give  her  further  directions 
when  she  should  be  sufficiently  level  with  the  entrance  to  the 
dock — my  intention  was  to  make  her  keep  off."  He  carries  out 
that  intention  by  directing  her  to  come  on.  I  omit,  for  the 
moment,  the  particular  direction  which  he  gave.    I  do  not  think 

(I)  2  P.  D.  52.    Compare  The  Bil-     The  Mosina,  10  P.  D.  24,  131 ;  54 
hoa,  Lusli.  (Adm.)  149;  The  Belgic,     L.  J.  (P.  D.  &  A.)  72  ;  Oivners  of  The 
2  P.  D.  57,  n. ;  3  Asp.  (N.S.)  348 ;     Apollo  v.  The  Fort  Talbot  Comp.amj 
The  Excelsior,  Law  Kep.  2  A.  &  E.     [1891]  A.  C.  499. 
268  ;  37  L.  J.  (Adm.)  54;  3  Asp.  151 ; 
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H.  L.  (Sc.)  that  anybody  (unless  you  have  the  situation  of  all  the  persons 
1892       concerned  perfectly  crystallized  so  that  it  cannot  be  altered)  is 
Keney     able  to  give  a  proper  verbal  description  of  the  way  in  which  the 
MAGISTRATES  l^arbour-master's  hand  waved — whether  it  was  right  or  left,  or 
OF  KiEK-    backwards  or  forwards  ;  but  that  everybody  on  board  understood 

CUDBEIGHT.      .  .  .  . 

  it  to  be  a  direction  and  an  obligation  to  them  to  come  on,  to 

Lord  JJ^^^tiiry,  ^^^^  nearer  to  the  dock,  is  certain — in  fact,  there  is  no  denial  of 
it  at  all.  The  result  was,  as  £t  matter  of  fact,  that  the  vessel, 
being  steered  by  the  master,  who  knew  nothing  of  the  particular 
obstruction  which  was  ultimately  caused  to  the  vessel,  was  steered 
in  the  appropriate  and  proper  way  to  bring  her  into  the  dock, 
assuming  that  no  such  obstruction  existed ;  and  the  accident 
happened  by  reason  of  the  vessel  grounding  on  the  bank  through 
that  wrong  steering. 

It  is  said  in  the  first  place  that  the  two  persons  who  were  on 
board  (whom  1  decline  to  dignify  by  the  name  of  "  pilots,"  for 
that  is  not  an  appropriate  description  of  them,  inasmuch  as  they 
were  merely  fishermen  who  came  on  board  to  assist  the  captain 
by  their  local  knowledge),  knew  of  the  difficulty.  Then  comes 
this  question.  The  original  blunder  was  on  the  part  of  the 
harbour-master,  who  did  not  know  what  the  state  of  the  tide  was, 
it  being  admitted  that  the  state  of  the  tide  makes  a  considerable 
difference  in  the  direction  which  ought  to  be  given  by  the  person 
in  charge  of  the  operation.  He  gave  directions  which  would 
have  been  appropriate  to  one  state  of  the  tide,  in  which  the  tide 
was  not,  but  which  were  perfectly  inappropriate  to  the  state  of 
the  tide  at  that  time.  It  is  said  that  the  two  local  pilots  (I  give 
them  their  dignified  appellation)  ought  to  have  seen  that  there 
was  danger.  Now  we  must  see  upon  what  hypothesis  the  two 
local  pilots  were  proceeding.  One  was  under  the  impression 
(there  can  be  no  doubt  about  it,  not  only  because  they  say  so, 
but  also  because  the  acts  of  the  persons  at  the  time  shew  what 
was  thought  to  be  intended)  that  so  far  from  the  vessel  being 
sailed  straight  into  the  dock,  the  vessel  was  being  brought  up  as 
near  as  she  could  be  safely  got  to  the  pier  head,  and  was  then  to 
drop  her  anchor,  so  as  to  keep  the  vessel  in  a  proper  position  for 
afterwards  entering  the  harbour.  Smith  called  out  twice,  and 
the  last  time  in  a  tone  which  indicated  some  anxiety  or  im- 
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patience,  I  think,  "  Tell  me  when  I  am  to  drop  my  anchor."  H.  L.  (Sc.) 

Now  upon  what  hypothesis  was  the  harbour-master  acting  ?    If,  1892 

as  he  says  himself,  he  was  under  the  impression  that  the  vessel  beney 

was  to  sail  straight  in,  what  was  his  duty  then  ?    Surely,  when  j^^^^jg^^g^^Es 

these  local  men  (upon  whom  the  Solicitor-General  for  Scotland  of  Kirk- 

,  CUDBRIGHT. 

relied,  and  as  to  whom  he  urged  that  we  were  entitled  to  consider   

that  they  would  know  what  the  dif&culty  was),  called  out  to  the  ^^^^^^.c!^^' 

harbour-master,  the  harbour-master  must  have  known  from  their 

words  that  the  idea  in  their  minds,  and  in  respect  of  which  they 

must  be  supposed  to  have  been  acting,  was  first  anchoring,  and 

then  warping  the  vessel  in.    Instead  of  acting  upon  that  idea,  he 

twice  used  the  words,  "  Come  on."    I  do  not  care  with  what 

gesture  they  were  accompanied,  for  everybody  concerned  was 

under  the  impression  that  he  meant  the  vessel  to  come  on,  and 

she  did  come  on. 

Under  these  circumstances  there  appears  to  me  to  be  no  doubt 
as  to  what  was  the  cause  of  the  mischief  and  as  to  who  was 
responsible  for  it.  The  harbour-master  gave  the  direction  which 
he  did,  as  he  was  entitled  to  do,  but  I  do  not  think  that  his 
evidence  and  that  of  another  witness  are  a  model  of  candour. 
It  is  admitted  that  the  vessel  at  that  time  was  under  the  order 
of  the  harbour-master.  The  eifort  of  the  harbour-master  is  to 
shew  that  until  the  vessel  has  actually  got  into  the  dock  his 
authority  does  not  arise,  and  that  all  the  functions  up  to  that 
time  belong  to  those  who  are  on  board  the  vessel.  It  is  not 
necessary  to  shew  (because  it  is  admitted  on  the  record,  and  even 
if  it  were  not  admitted  on  the  record,  it  is  quite  manifest)  that 
the  harbour-master  was  then,  in  the  exercise  of  his  duty  and 
vocation,  giving  directions  to  the  vessels  which  were  coming  into 
the  harbour — he  did  give  directions  to  this  particular  vessel — 
and,  as  it  appears  to  me,  those  directions  were  implicitly  obeyed. 
I  do  not  understand  what  direction  is  supposed  to  have  been 
disregarded  or  what  negligence  is  supposed  to  have  been  com- 
mitted. The  Solicitor-General  said^  that  the  direction  to  come 
on  was  negligently  obeyed,  because  they  came  on  under  a  port 
helm.  What  was  the  thing  which  was  being  done  ?  If  it  was 
what  anybody  might  suppose,  from  the  harbour-master's  state- 
ments and  directions,  was  intended  to  be  done,  I  do  not  see  any 
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H.  L.  (Sc.)  negligence.    The  witness  said  that  the  place  where  he  expected 
1892       to  anchor,  and  which  was  within  a  few  yards  of  where  they  did 
Keney     actually  anchor,  was  the  usual  place  to  anchor.    But,  as  the 
Magistrates  "^^^^  President  Very  pertinently  observes,  if  the  harbour-master 
OP  Kirk-    ]2ad  even  then  called  out  in  time  and  had  ordered  the  vessel  to 

CUDBRIGHT. 

  be  anchored,  no  accident  would  have  happened.    I  think  that 

L.c.  '  the  judgment  of  the  Lord  President  is  confirmatory  of  the  view 
which  I  take,  because  in  his  judgment  he  says  that  the  harbour- 
master eventually  gave  that  direction,  but  that  he  ought  to  have 
given  it  sooner  than  he  did.  My  Lords,  if  that  be  the  true  view 
of  the  facts,  there  does  not  seem  to  me  to  be  room  for  the 
defence  of  contributory  negligence.  The  Solicitor-General,  with 
the  candour  which  distinguishes  him,  rather  repudiated  the 
notion  of  the  matter  being  decided  upon  the  question  of  con- 
tributory negligence  at  all.  In  truth  there  is  no  question  here 
of  contributory  negligence.  The  question  is.  Who  is  responsible 
for  what  was  ordered  ?  Taking  one  view,  the  cause  of  it  was  the 
negligence  of  one  set  of  people,  and,  taking  the  other  view,  the 
cause  of  it  was  the  negligence  of  the  other  set  of  people,  there 
being  no  contributory  negligence  upon  either  hypothesis. 

Under  these  circumstances,  it  appears  to  me  that  the  cause  of 
the  accident  is  abundantly  clear ;  and  the  only  proposition  made 
here  on  the  other  side  is  a  sort  of  suggestion  that  the  harbour- 
master had  a  limited  authority  by  reason  of  his  being  aware  that 
those  persons  who  were  on  board  the  vessel  were  more  familiar 
with  the  local  circumstances  of  the  place,  and  with  the  naviga- 
tion, as  being  fishermen,  than  he  was.  My  Lords,  I  think  that 
that  would  be  a  very  dangerous  proposition  to  lay  down.  Of 
course,  no  one  supposes  that  this  is  a  case  of  wilfully  running 
against  an  obstruction ;  but  to  say  that  the  harbour-master's 
authority  is  limited,  or  that  a  person  is  at  liberty  to  disregard 
the  orders  of  the  harbour-master  (who  has  by  law  power  to  give 
orders)  because  that  person  may  have  the  idea  in  his  mind  that 
the  harbour-master  is  making  a  mistake,  would  be,  to  my  mind, 
a  most  dangerous  principle  to  establish.  A  double  authority  would 
probably  in  many  cases  be  fatal.  Those  who  have  the  power  to 
give  orders  have  the  right  to  consider  that  they  will  be  obeyed. 
It  would,  to  my  mind,  be  a  very  strong  thing  to  say  that  a  par- 
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ticular  direction  of  the  harbour-master,  in  reference  to  what  a  H.  L.  (Sc.) 

vessel  shall  do,  and  who  is  wdthin  his  right  in  giving  it,  should  1892 

be  disobeyed.  Reney 

I  therefore  move  your  Lordships  that  the  interlocutor  appealed  magistrates 

from  be  reversed,  and  that  the  interlocutor  of  the  Lord  Ordinary  of  Kikk- 

CUDBPJGHT. 

be  restored.   


Lord  Watson: — 

My  Lords,  I  also  am  of  opinion  that  the  judgment  of  the 
Inner  House  in  this  case  must  be  reversed,  and  the  decision  of 
the  Lord  Ordinary  restored.  The  mistake  which  caused  damage 
to  the  ship,  arose  from  the  vessel  porting  her  helm,  in  consequence 
of  which  she  ran  on  the  bank  and  there  stranded.  The  question 
is,  Who  was  responsible  for  that  mistake  ? 

Now,  when  the  vessel  stranded  she  was  confessedly  within  the 
harbour-master's  jurisdiction,  her  own  captain  being  in  charge. 
In  the  performance  of  his  duty  he  was  assisted  by  two  local 
fishermen.  It  seems  to  me  to  be  clearly  proved,  and  to  have 
been  assumed  by  the  learned  judges  in  both  Courts  below,  that 
the  line  upon  which  the  vessel  was  steered  by  her  captain  was 
the  very  course  which  the  harbour-master  by  his  words  and 
gestures  had  invited  her  to  pursue.  It  was  suggested  in  argument 
by  the  Solicitor  General  that,  although  the  captain  was  ignorant 
of  the  danger  which  following  that  course  as  far  as  the  pier 
would  necessarily  entail,  yet  it  was  known  to  two  persons  on 
board,  namely,  the  fishermen  to  whom  I  have  referred ;  and  he 
further  argued,  that  the  owner  of  the  vessel  was  affected  by  the 
knowledge  of  these  men.  My  Lords,  I  consider  that  (to  say  the 
least  of  it)  to  be  a  very  doubtful  and  dangerous  proposition.  But 
I  do  not  think  it  necessary  to  consider  that  point  because  these 
two  men  were  not  in  charge  of  the  vessel  at  the  time.  If  they 
had  known  or  understood  that  the  harbour-master  intended  the 
vessel  to  sail  straight  along  the  course  which  I  have  indicated 
into  the  harbour,  I  think  it  would  have  been  their  duty,  seeing 
the  knowledge  which  they  had,  to  take  some  steps  to  prevent 
that  order  being  followed  out.  Although  they  were  not  in 
charge,  I  think  it  would  have  been  their  duty  to  inform  the 
captain.    I  do  not  suggest  that  their  failure  of  duty  in  that 
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H.  L.  (Sc.)  respect,  the  captain  being  in  charge,  would  have  absolved  the 
1892       harbour-master,  or  the  respondents  in  this  appeal,  whose  servant 
Reney  was,  from  the  consequences  of  his  neglect.    But  these  two 
Magistrates  fishermen  were  under  the  impression  (a  very  natural  one)  that  the 
cudbmgS    captain  of  the  vessel  had  been  directed  as  to  the  course  which 
  was  meant  to  be  pursued ;  but  that  the  vessel  would  be  ordered 

Lord  Watson. 

  to  come  to  anchor  before  reaching  the  pier,  in  order  that  she 

might  subsequently  be  warped  into  the  harbour.  Accordingly, 
when  they  reached  that  point,  they  made  an  earnest  appeal,  or 
rather,  a  series  of  earnest  appeals,  to  the  harbour-master,  to  give 
them  directions,  and  to  let  them  know  when  they  were  to  drop 
their  anchor.  The  harbour-master  made  no  response  to  these 
appeals,  for  this  very  obvious  reason,  that  at  the  time  when  they 
were  made  it  was  his  intention  that  the  vessel  should  proceed 
and  enter  the  harbour  under  her  own  sail.  He  did  entertain 
that  intention,  and  intended  to  give  directions  to  that  effect, 
because  he  was  negligently  ignorant  of  the  state  of  the  tide  at 
the  time.  He  discovered  his  own  ignorance  just  a  moment  too 
late,  and  then  he  changed  his  plan  and  gave  the  order,  which  he 
should  have  issued  before,  to  drop  anchor  ;  and  the  consequence 
of  his  having  been  too  late  is  one  for  which  I  think  the  respondents 
are  clearly  responsible. 

LoED  Heeschell  : — 

My  Lords,  I  am  of  the  same  opinion.  According  to  the 
account  which  the  harbour-master  himself  gives,  for  whom  the 
defenders  are  responsible,  he  was  on  the  occasion  in  question 
inviting  this  vessel  to  enter  the  harbour.  He  was  so  inviting  her 
under  the  impression  that  the  tide  was  a  flood  tide,  or  at  all 
events  in  ignorance  that  it  was  an  ebb  tide ;  and  it  appears  clear 
upon  all  hands,  that  for  a  vessel  to  enter  the  harbour  otherwise 
than  upon  a  flood  tide  is  a  dangerous  operation,  and  one  which 
ought  not  to  be  attempted.  According,  therefore,  to  the  shewing 
of  the  harbour-master  himself,  he  was  giving  an  invitation  which, 
under  the  circumstances,  he  ought  not  to  have  given,  because 
it  was  one  which  could  not  be  followed  without  danger. 

Now  that  is  the  case  put  forward  by  the  defenders'  own  main 
witness,  on  whose  action  everything  turned  so  far  as  they  are 
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Lord  Herschell. 


concerned.    It  seems  to  me  impossible  to  doubt  that  the  learned  H.  L.  (Sc.) 
judges  in  the  Court  below,  were  right  in  thinking  that  there  1892 
was  ample  evidence  to  warrant  the  conclusion  (indeed,  that  only  Reney 
one  conclusion  was  possible)  that  there  had  been  negligence  on  ]via(.i3trate* 
the  part  of  the  harbour-master,  and  that  for  that  negligence  the    of  Kiuk- 

^  .  .  .  CUDBRIGHT. 

defenders  were  responsible.  This  was  the  conclusion  of  the 
Lord  Ordinary  at  the  close  of  his  judgment  in  favour  of  the 
appellant.  But  the  learned  judges  in  the  Inner  House  came  to 
the  conclusion,  that  although  that  negligence  was  established 
the  defenders  must  be  assoilzied  because  there  was  contributory 
negligence  on  the  part  of  the  appellant,  without  which  this 
accident  would  not  have  happened.  Now,  that  contributory 
negligence  is  alleged  to  have  been  the  contributory  negligence 
of  those  in  charge  of  the  ship.  I  think  that  expression  is  an 
unfortunate  one,  because  it  seems  to  me  that  when  negligence 
is  sought  to  be  imputed  to  the  owner  of  the  vessel,  it  is  neces- 
sary to  inquire  who  is  the  particular  person  for  whose  negligence 
you  seek  to  make  him  responsible.  To  speak  in  this  way,  "  of 
those  in  charge  of  the  ship,"  is  calculated  to  lead  to  misunder- 
standing, and  I  think  to  mistake. 

At  the  critical  time,  according  to  the  view  which  I  take,  the 
person  in  charge  of  the  ship  was  the  master  of  the  ship.  These 
fishermen  (local  pilots,  if  you  will)  who  had  been  taken  on  board 
by  him  for  his  assistance  and  guidance,  were  not  at  that  time  in 
fact  in  charge  of  the  ship.  The  evidence  is  this,  that  when  a 
vessel  comes  to 'a  certain  point  she  must  from  that  point  obey  the 
instructions  of  the  harbour-master.  The  master  was  himself  at 
the  helm,  and  so  far  from  these  men  assuming  any  command  or 
control  of  the  vessel,  they  were  looking  for  instructions,  as  is 
clear  from  the  request  which  they  made  to  the  harbour-master 
to  direct  them  what  to  do.  Therefore,  if  they  had  ever  had 
charge  of  the  ship  they  had  abandoned  it ;  and  there  was  no 
obligation  that  they  should  have  charge  of  her.  The  master 
himself  was  steering  the  ship,  and  was  looking  to  the  harbour- 
master for  directions.  I  am,  therefore,  quite  unable  to  take  the 
view  that  these  two  men  were  in  any  sense  in  charge  of  the 
ship — the  master  was  in  charge  of  her.  It  may  still  be  that  if 
there  had  been  any  failure  to  give  information  which  the  captain 
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H.  L.  (Sc.)  ought  to  have  received  from  them,  they  might  have  been  to 
1892       blame,  and  a  question  would  then  have  arisen,  whether  that 
Keney     blame  could  under  the  circumstances  be  imputed  to  the  master 
Magisteates  vessel.    But  it  is  unnecessary  to  give  any  opinion  upon 

OF  KiKK-    that  point. 

CUDBEIGHT.  -i  p     i  •!  i  '  i 

  jSow,  who  was  guilty  of  the  contributory  negligence  which 

  is  alleged?    Was  it  the  master?     The  master  of  the  vessel 

no  doubt  was  the  person  who  ported  the  helm,  which  is  said  to 
have  been  a  wrong  manoeuvre.  But  it  appears  to  me  obvious 
that  the  master  of  the  vessel  was  led  to  port  the  helm  by  the 
act  of  the  harbour-master;  and  if  the  tide  had  been  a  flood 
tide,  as  the  harbour-master  supposed  that  it  was,  my  impression 
is  that  the  accident  would  not  have  happened,  and  that  the 
vessel  would  have  passed  this  bank  with  safety.  The  witnesses 
all  say  that  the  set  of  the  ebb  tide  was  towards  the  bank,  and 
that  the  set  of  the  flood  tide  was  from  the  bank,  and  that  in 
flood  tide  there  would  have  been  no  danger  in  the  manoeuvre. 
The  porting  of  the  helm,  though  no  doubt  erroneous  in  an  ebb 
tide,  was  erroneous  only  to  a  person  who  knew  the  condition 
of  the  river.  There  was  nothing  in  the  state  of  the  river,  as 
far  as  it  could  be  seen,  to  indicate  to  a  person  not  acquainted 
with  it  any  danger  in  coming  on  in  the  course  which  the  Janets 
and  Ann  was  taking.  The  master  was  ignorant  of  the  state  of 
the  river — he  had  only  been  there  once  before,  I  think  nine 
years  before.  How  is  it  possible  to  say  that  the  master  was 
guilty  of  any  negligence,  with  a  direction  from  the  harbour- 
master to  come  on,  whatever  the  gesture  connected  with  it  may 
have  been,  and  to  come  on  as  the  master  of  the  vessel  says  (and 
there  is  no  contradiction  of  it  so  far  as  I  can  see)  in  a  course 
which  was  appropriate  for  entering  the  harbour,  according  to 
ordinary  navigation,  but  for  the  existence  of  a  bank  of  which 
he  was  ignorant  ?  How  it  can  be  said  that  under  such  circum- 
stances he  was  guilty  of  any  negligence  at  all,  I  am  entirely 
at  a  loss  to  see. 

But  then  it  is  said  that  there  was  negligence  on  the  part 
of  the  two  pilots,  and  that  their  negligence  may  be  imputed 
either  to  the  master  or  to  the  owner  of  the  vessel,  I  do  not 
quite  know  in  which  way  the  case  is  put.    I  think  that  there 
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is  very  great  difficulty  in  imputing  the  negligence  of  these   H.  L.  (Sc.) 
fishermen  either  to  the  master  or  to  the  owner  of  the  vessel.  1892 
But  was  there  any  negligence  on  their  part  at  all  ?    They,  it  is  Renev 
quite  true,  knew  of  the  bank;  but  because  they  knew  of  the  magistrates 
bank  they  very  naturally  interpreted  the  manoeuvre  suggested  ^.^^g^j^^' 
bv  the  harbour-master  in  a  different  way  from  that  in  which  it   

.  -,  ,        T  .         -n-  1  •  PIT  Lord  HerscheU. 

was  interpreted  by  the  captain.    He  not  knowing  oi  the  danger,   

understood  that  he  was  to  make  the  best  of  his  course  into  the 
dock.    It  was  natural  enough  that  they,  knowing  of  the  danger 
which  there  would  be  if  the  vessel  came  too  near  in  towards 
the  pier,  should  understand  that  she  was  merely  being  brought 
near  the  pier  for  the  purpose  of  anchoring  in  order  to  be  warped 
in.    Therefore  they  called  out  to  the  harbour-master,  "  Let  us 
know  when  we  are  to  let  go  our  anchor,"  imagining  that  he 
would  give  that  order  so  as  to  save  her  from  going  on  the  bank ; 
and  if  he  had  given  that  order  in  time  no  accident  would  have 
happened.    Was  there  any  negligence  on  their  part  in  doing 
so?   It  is  quite  true  that  he  let  them  go  on  too  long.    It  is 
quite  true  that  they  were  apprehensive  that  if  he  let  them  go 
on  too  long  danger  would  ensue.    But  when  did  the  time  come 
at  which  these  men  ought  to  have  disregarded  the  orders  of  the 
harbour-master,  and  to  have  taken  upon  themselves  to  anchor, 
instead  of  obeying  his  orders  ?  It  is  obvious  that  by  disregarding 
his  order  danger  might  have  followed.    If  it  had  followed,  that 
would  have  thrown  the  entire  responsibility  upon  them.  I 
fully  agree  with  my  noble  and  learned  friend,  the  Lord  Chan- 
cellor, in  his  statement  that  when  a  vessel  is  within  the  juris- 
diction of  the  harbour-master,  and  he  is  giving  his  orders  as  to 
the  place  of  anchorage,  it  is  only  in  the  last  resort  and  when  the 
danger  is  fully  obvious  that  any  rational  man  would  think  that 
the  harbour-master's  orders  should  not  be  strictly  attended  to. 
I  very  much  doubt  whether  the  negligence  of  these  men  could, 
under  the  circumstances,  be  treated  as  negligence  of  the  person 
in  charge  of  the  ship  for  which  the  owner  was  responsible ;  but, 
even  assuming  that  it  could,  I  cannot  see  that  there  was  any 
negligence  at  all. 

I  should  add  this  further,  that  the  harbour-master  saw  the 
vessel  coming  under  a  port  helm,  which  is  said  to  have  been 
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H.  L.  (Sc.)  a  wrong  manoeuvre,  and  seeing  her  coming  under  a  port  helm, 
1892      he  called  out  again,  "  Come  on."    That  was  not  done  in  a  way 
Eeney     which  would  unmistakably  and  unequivocally  indicate  to  her 
3IAGISTRATES  ^^^^  dircctiou  of  danger,  and  must  change  her 

OF  Kirk-    course,  and  carry  out  an  entirely  different  manoeuvre. 

CUDBRIGHT. 

  Under  these  circumstances  I  think  that  the  defenders  are 

]jord  Herschell. 

  responsible  for  the  negligence  of  the  harbour-master,  and  that 

there  was  no  contributory  negligence  negativing  that  respon- 
sibility. 


LOED  MoREis : — ^ 

My  Lords,  in  the  view  which  I  take  of  this  case,  I  consider 
that  the  pursuer  is  affected  by  the  knowledge  of  Smith  and  Poland, 
the  pilots,  and  that  if  contributory  negligence  could  be  brought 
home  to  Smith  [and  Poland,  it  would  affect  the  pursuer.  The 
captain  took  those  two  men  on  board  as  pilots.  I  see  that  at  the 
trial  it  seems  to  have  been  the  object  of  the  defenders  to  dis- 
parage Smith.  It  was  suggested  that  he  was  rather  a  poacher 
than  a  pilot.  Now,  it  would  appear  that  it  was  rather  the  object 
of  those  on  the  part  of  the  pursuer,  to  shew  that  Smith  was 
only  a  fisherman.  He  was  accepted  by  the  captain  as  a  pilot. 
The  captain  in  his  evidence  says,  that  because  of  this  he  took 
these  men  on  board.  He  took  their  directions  right  through. 
He  allowed  Smith  to  hail  the  harbour-master  while  he  was 
standing  on  the  dock.  The  answer  of  the  harbour-master  was 
to  the  hailing  of  Smith,  who  was  the  pilot,  at  all  events,  on  that 
particular  occasion.  He  was  accepted  by  the  captain,  and  an 
observation  was  made  by  the  harbour-master  by  which  he  was 
really  as  much  affected  as  the  captain  himself.  I  am  therefore 
clearly  of  opinion,  that  the  captain  must  be  affected  by  the 
knowledge  of  Smith  and  Poland,  and,  if  so,  the  pilot  was  in  the 
place  of  the  owner  of  the  ship  on  that  occasion ;  and  if  con- 
tributory negligence  is  brought  home  to  Smith  and  Poland,  I 
think  that  the  case  ought  to  be  decided  in  favour  of  the 
defenders. 

But  on  the  assumption  that  that  is  so,  I  am  still  of  opinion 
that  the  judgment  which  has  been  moved  is  the  proper  one. 
What,  exactly,  did  the  harbour-master  say  ?    "  Come  on,"  was 
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Lord  Morris, 


admittedly  his  phrase.    I  leave  out  of  consideration  his  gesture  H.  L»  (Sc.) 
or  the  waive  of  his  hand ;  but  at  the  time  when  he  was  asked,  1892 
When  are  we  to  anchor  ?  "  he  said,  "  Come  on."    Ordinarily  Renby 
speaking  to  one  who  is  not  a  nautical  person,  that  means  "  come  magistrates 
on,"  in  the  direction  of  the  person  who  is  making  the  observation    of  Kibk- 

.  ^  .  CUDBBIGHT. 

— that  is  to  say,  "  Come  on  "  in  the  course  that  you  are  going. 
The  harbour-master  saying  that,  whoever  is  in  charge  of  the 
vessel  is  under  the  impression  that  "  Come  on,"  means  that 
he  is  to  port  his  helm  and  come  in  the  direction  of  the  speaker 
— that  is  a  distance  of  150  yards.  The  case  now  of  the  harbour- 
master is,  that  by  "  Come  on  "  he  intended  that  the  vessel 
should  sail  right  through  into  port.  In  answer  to  the  question  : 
"  When  shall  we  anchor  ?  "  which  appears  to  be  a  very  natural 
question,  the  harbour-master  says,  "Come  on."  Anchoring  is 
not  a  mode  of  progression.  Even  taking  the  most  favourable 
view  of  it,  it  appears  to  me,  looking  at  the  captain's  story, 
that  he  was  never  under  the  impression  at  that  time,  when  this 
observation  was  addressed  to  him  in  answer  to  the  question, 
"  When  are  we  to  anchor  ?  "  that  the  vessel  was  to  sail  right 
through  into  port.  Those  words  would  bear,  to  him,  a  totally 
different  character.  The  question  being,  "  When  are  we  to 
anchor?"  the  reply  would  not  convey  to  him  the  idea  that 
"  Come  on  "  meant  "  Come  right  on  into  port."  I  am  under  the 
impression  that  the  harbour-master,  it  being  a  flood  tide,  thought 
that  the  vessel  could  advance  with  safety  under  a  port  helm. 
They  did  not  see  the  danger  until  one  of  the  pilots,  Smith, 
again,  hailed  the  harbour-master,  and  said,  "  Be  sure  to  tell  us 
when  we  are  to  anchor."  Smith  said  that  seeing  the  approaching 
danger ;  but  neither  Smith  nor  the  harbour-master,  who  had  as 
much  knowledge  of  the  bank  as  these  two  pilots  had,  could  have 
come  to  the  conclusion  that  they  were  tilting  up  against  the 
bank,  or  why  should  they  have  pursued  a  course  which  led  them 
towards  the  bank  ?  Both  Smith  and  the  harbour-master,  in  my 
opinion,  thought  the  vessel  was  approaching  the  bank.  Smith 
seems  to  have  been  more  wary  than  the  harbour-master,  and  to 
have  seen  that  the  vessel  was  getting  into  danger.  The  harbour- 
master, as  it  appears  to  me,  did  not  at  first  think  so ;  but  at  last, 
he  said :  "  Now  let  go  the  anchor."  That  would  not  have  been 
A.  C.  1892^  3  X 
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H.  L..(Sc.)  the  observation  of  a  man  who  intended  the  vessel  to  sail  right 
1892       through  and  not  to  port  her  helm.    In  addition  to  that,  it  seems 
Eeney     to  me,  that  seeing  the  vessel  going  along  that  river  about  150 
Magistrates  J^^^s  (because  the  accident  took  place  at  about  50  yards,  and  it 
OF  Kirk-    ^ould.  occupv  three  or  four  minutes),  if  the  harbour-master  had 

CUDBEIGHT. 

  seen  that  to  be  the  wrong  course  he  would  have  remonstrated, 

Lord  Morris. 

  instead  of  which,  he  encourages  those  on  board  to  keep  their 

course. 

In  my  opinion,  my  Lords,  there  is  no  contributory  negligence 
established  against  Smith.  He  hailed  the  harbour-master  twice 
at  least,  and  put  the  question  to  him,  which  I  have  stated ;  and 
he  acted  under  the  impression  that,  although  he  might  have 
apprehended  danger,  that  danger  was  not  of  a  manifest  and 
plain  character,  and  he  thought  that  he  might  stop  in  time  to 
avoid  actual  danger ;  he  taking  the  course  which  was  prescribed 
to  him. 


Lord  Field  : — 

My  Lords,  I  am  also  of  opinion  that  this  appeal  should  be 
allowed.  The  question  is  one  of  fact.  Now,  the  Lord  Ordinary 
and  the  learned  Lords  of  Session  have  all  been  of  opinion  that 
the  act  of  porting  the  helm,  when  and  where  the  helm  was 
ported,  was  directly  due  to  the  act  of  the  harbour-master,  and  I 
see  no  reason  whatever  to  differ  from  that  conclusion.  The 
only  point  which  seemed  to  me  capable  of  being  argued  at  your 
Lordships'  Bar,  with  any  prospect  of  success,  was  whether  or  not 
the  master,  and  those  on  board  the  ship,  were  guilty  themselves 
of  such  negligence,  directly  conducing  to  the  accident,  as  to 
absolve  the  defenders  from  blame. 

Now,  I  have  followed  with  great  care  the  observations  which 
have  been  made  by  both  of  my  noble  and  learned  friends  who 
have  preceded  me,  and  I  cannot  help  concurring  in  the  view 
which  has  been  expressed  by  my  noble  and  learned  friend  oppo- 
site (Lord  Herschell)  upon  the  question,  whose  negligence  it  is 
that  is  alleged  to  be  contributory,  so  as  to  afford  protection  to 
the  defenders.  It  must  be  the  negligence  either  of  the  master  or 
of  the  two  so-called  pilots  who  were  on  board.  I  agree  in  thinking 
that  the  ship  at  the  time  when  she  ported  her  helm  was  in 
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charge  of  the  master.    It  is  true  that  he  had  the  two  men  on  H.  L.  (Sc.) 

board,  who  were  acquainted  with  the  river ;  but  it  seems  to  me  1892 

that  he  is  the  person  upon  whom  the  negligence  ought  to  be  Eenet 

fixed,  if  it  can  be  fixed  at  all.    Now,  was  he  justified  in  doing  Magisteatej 

what  he  did  ?    He  himself  was  a  strang^er  to  the  river.    The  of  Kiek- 

"  ,  ^  CODBEIGHT. 

harbour-master  was  the  person  whose  orders,  in  my  judgment,   

1*11  mi      11*  liord  Field. 

he  was  bound  to  obey.    The  bye-law  is  very  express  :  it  points   

out  that  as  soon  as  a  ship  arrives  at  the  Moat  Brae  she  is  not 
to  proceed,  if  the  harbour-master*s  orders  are  that  she  is  not  to 
do  so. 

'Now,  was  the  master  guilty  of  any  negligence  ?  or  did  he  act 
reasonably  in  what  he  was  then  doing  ?  iSTow  it  is  difficult,  of 
course,  with  a  considerable  conflict  of  evidence  as  to  what  did 
take  place,  to  decide  upon  what  is  the  exact  truth ;  but  there  is 
evidence  that  the  harbour-master  said,  "  Come  on."  It  is  also 
said  that  he  waved  his  hand,  and  that  the  master  of  the  ship 
was  himself  ignorant  of  the  state  of  the  water,  or  of  the  condition 
of  the  river.  It  seems  to  me,  therefore,  that  the  harbour-master, 
certainly  acted  in  such  a  way  as  that  the  master  and  everybody 
concerned  thought  that  he  was  inviting  the  ship  to  come  on, 
both  by  his  language  and  by  his  gesture ;  and  that  under  these 
circumstances  it  is  impossible  to  impute  to  the  master  of  the 
ship  such  negligence  as  to  destroy  the  pursuer's  right  to  sue. 

Then  with  regard  to  the  two  persons  who  are  called  pilots, 
they  certainly  did  know  of  the  danger  which  the  ship  was 
running ;  but  looking  to  the  terms  of  the  bye-law,  and  also  to 
the  ^power  of  the  harbour-master  and  the  ordinary  course  of 
practice  in  the  river,  it  seems  to  me  that  they  might  not  un- 
reasonably act  upon  the  view  that  the  harbour-master  was  going 
to  stop  them,  and  to  answer  their  inquiry,  made  twice,  "  Where 
shall  we  anchor  ?  "  and  "  Let  us  know  when  we  are  to  anchor," 
in  time  to  prevent  any  injury.  Therefore,  I  think  that  they  did 
not  act  unreasonably  in  proceeding  as  far  as  they  did. 

Interlocutors  of  the  12th  December,  1890,  and  26th 
Februanj,  1891,  appealed  from  reversed :  In- 
terlocutor of  the  Lord  Ordinary  of  the  11th  of 
June,  1890,  restored:  Cause  remitted  to  the 
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H.  L.  (Sc.)  Court  of  Session  :  The  respondents  to  pay  to  the 

1892  appellant  the  costs  of  the  action  in  the  Court  of 

reney  Session,  and  the  costs  incurred  hy  him  in  respect 

Magistrates  ^/  ^i^^^^ 


OF  Kirk- 
cudbright. 


Lords'  Journals,  31st  March,  1892. 

1, 

Agents  for  appellant :  Fritchard  &  Sons,  for  Moss  &  Sharpe, 
Chester. 

Agents  for  respondents :  Stihhard,  Gibson,  &  Wills,  for  John 
Bell,  W.S.,  Edinburgh. 
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[PRIVY  COUNCIL.]  J.  C  * 

BANK  OF  AFKICA,  LIMITED.    ....  Plaintiff; 

Jan.  27; 

AND  Feb.  13. 


Defendant. 


SALISBUEY   GOLD   MINING  COMPANY,! 
LIMITED  j 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NATAL. 


Law  of  Natal — Lien  by  Company  on  Members'  Shares  —Articles  of  Association 
— Lien  Lost  or  Waived. 

A  lien  conferred  upon  a  company  by  its  articles  of  association  on  all 
shares  registered  in  the  name  of  a  member  for  :his  debts  to  the  company, 
such  member's  title  to  transfer  the  same,  while  he  remains  indebted,  being 
thereby  made  dependent  on  the  approval  of  the  directors,  is  valid. 

Bradford  Banking  Company  v.  Briggs  &  Co.  (12  App.  Cas.  29)  approved. 

Such  lien  may  be  discharged  by  a  new  arrangement  between  creditor 
and  debtor,  the  terms  of  which  are  incompatible  with  its  retention  or 
which  shew  an  intention  to  waive  it. 

Where  an  indebted  shareholder  applied  to  the  company  for  time,  and  the 
indulgence  was  granted  in  consideration  of  his  authorizing  certain  shares, 
other  than  those  on  which  a  lien  is  claimed  in  this  suit,  to  be  sold  on 
default  without  the  delay  prescribed  by  the  articles  : — 

Held,  that  no  limitation  of  the  lien  on  the  shares  in  suit  was  contem- 
plated by  either  party,  and  that  a  transfer  by  the  indebted  shareholder  of 
such  shares  should  not  be  registered. 

A.PPEAL  from  an  order  of  the  Supreme  Court  (Jan.  31,  1890), 
absolving  the  respondent  company  from  a  claim  to  have  400  of 
its  shares,  then  registered  in  the  name  of  Woolridge,  transferred 
to  Barron  Smith,  as  the  nominee  of  the  appellant  company,  and 
the  certificates  thereof  delivered  to  the  said  company. 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

PMpson  Beale,  Q.C.,  and  Methold,  for  the  appellant,  contended 
that  he  was  the  bona  fide  holder  for  value  of  400  shares  in  the 
respondent  company  without  notice  of  any  lien  as  alleged  by  the 
respondent.  Eegistration  of  these  shares  ought  to  have  been 
effected  as  claimed.    Further,  the  respondent  had  waived  the 

*  Present: — Lord  Watson,  Lord  Hobhouse,  Lord  Macnaghten,  Lord 
Hannen,  and  Sib  Richard  Couch. 


282 


HOUSE  OF  LOEDS 


[1892] 


J.O. 

1892 

Bank  of 
Afeica 

Salisbury 
Gold 
Mining 

Company. 


lien  claimed  in  this  action.  It  had  accepted  a  promissory  note 
and  a  transfer  of  1000  other  shares  as  security  for  its  debt  and 
in  full  discharge  of  its  alleged  lien  on  the  shares  in  suit.  The 
respondent  was  estopped  by  laches  and  acquiescence  from  setting 
up  any  lien  against  the  appellant,  whose  claim  to  the  said  shares 
it  had  by  its  conduct  in  effect  acknowledged.  Reference  was 
made  to  Cowell  v.  Simpson  (1)  ;  Mason  v.  Morley  (2) ;  Brettle  t. 
Burdett  (3) ;  Hooper  v.  Qumm  (4) ;  Angus  v.  McLaehlan  (5) ;  In  re 
Taylor  and  Others  (6). 

BucMey,  Q.C.,  and  Cave,  for  the  respondent,  contended  that 
when  registration  of  the  transfer  of  these  shares  was  claimed  the 
then  registered  holder,  Woolridge,  was  indebted  to  the  respon- 
dent, which  had  under  its  articles  of  association  a  lien  thereon 
for  the  amount  of  such  debt.  Until  that  debt  was  satisfied  the 
right  of  lien  as  claimed  and  the  right  of  refusal  to  transfer  as 
made  were  given  to  the  respondent  by  those  articles.  Eeference 
was  made  to  arts.  13-17,  21,  38,  45,  46,  48,  52 ;  see  Briggs  v. 
Bradford  Banking  Company  (7).  There  had  been  no  discharge 
of  such  debt,  and  no  waiver  of  such  lien  effected  either  by  the 
agreement  of  the  6th  of  May,  1889,  or  otherwise.  On  the  con- 
trary, the  evidence  shewed  an  intention  to  maintain  such  lien 
until  the  debt  was  actually  discharged. 

Beale,  Q.C.,  replied. 


1892 
Fel.  13. 


The  judgment  of  their  Lordships  was  delivered  by 

LoKD  Watson: — 

The  object  of  this  action  is  to  compel  the  respondent  company 
to  register  a  transfer  by  one  Tristram  Woolridge  to  the  appellant 
bank  of  400  of  its  paid-up  shares.  The  company  declines  to  do 
so  until  a  debt  due  by  Woolridge,  the  registered  owner  of  the 
shares,  has  been  satisfied. 

By  sect.  38  of  its  articles  of  association,  the  company  has  a 
first  and  paramount  lien  upon  all  the  shares  registered  in  the 

(1)  16  Ves.  279.  (4)  Law  Kep.  2  Ch.  282,  291. 

(2)  34  Beav.  471 ;  34  L.  J.  Ch.  422.        (5)  23  Ch.  D.  330. 

(3)  2  Do  G.  J.  &  S.  244.  (6)  [1891]  1  Ch.  590. 

(7)  12  App.  Cas.  29. 
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name  of  each  member  for  his  debts  to  the  company ;  and  sect.  52 
provides  that  no  shareholder  shall  be  entitled  to  transfer  his 
shares,  without  the  approval  of  the  directors,  "  so  long  as  his 
shares  are  not  fully  paid  up,  or  afterwards,  if  he  either  alone  or 
jointly  with  any  person  or  persons  is  indebted  to  the  company 
on  any  account  whatever."  The  validity  of  a  lien  conferred  in 
these  or  similar  terms  by  articles  of  association  was  fully  recog- 
nised by  the  House  of  Lords  in  Bradford  Bariking  Com]^any  v. 
Briggs  db  Co.  (1). 

The  appellants  do  not  dispute  that,  in  the  absence  of  any 
waiver  of  its  lien,  the  company  would  be  justified  in  refusing  to 
register  their  transfer.  But  they  maintain  that  certain  trans- 
actions which  took  place  between  Woolridge  and  the  company, 
as  well  as  between  the  company  and  themselves,  necessarily 
imply  a  surrender  of  the  company's  right  to  treat  the  400  shares 
in  question  as  a  security  for  the  debt  due  by  Woolridge. 

It  appears  that  the  company,  in  December,  1888,  resolved  to 
increase  its  capital  by  the  creation  of  3000  new  shares  of  £1 
each,  of  which  750  were  kept  in  reserve  and  the  remainder 
offered  to  the  public.  ,  G-eorge  Brown,  a  broker  in  Pietermaritz- 
burg,  acting  under  a  power  of  attorney  from  Woolridge,  tendered 
for  the  whole  2250  shares,  £1  subscription  with  a  premium  of 
£35  16s.  for  each  of  them,  payable  one  fourth  immediately, 
another  fourth  upon  allotment,  and  the  balance  upon  the  28th  of 
February,  1889.  The  tender  was  accepted,  and  Woolridge  duly 
paid  the  first  two  instalments,  amounting  to  £41,400.  Before 
the  balance  became  due,  he  paid  the  amount  stipulated  for  1250 
shares,  and  obtained  certificates  for  them  as  fully  paid  up. 

When  the  28th  of  February  arrived,  Woolridge  did  not  find  it 
convenient  to  pay  the  balance  then  due  in  respect  of  the  remain- 
ing 1000  shares,  which  amounted  to  £18,400.  On  that  day,  the 
company,  at  his  request,  agreed  to  take  his  promissory  note  for 
the  balance,  payable  on  the  15th  of  May,  1889,  in  consideration 
of  his  consenting  that,  in  the  event  of  the  note  being  dishonoured 
at  maturity,  the  company  should  have  full  power  to  dispose  of 
the  1000  shares,  which  were  either  to  be  retained  in  the  mean- 
time or  transferred  to  a  trustee  for  the  company. 

(1)  12  App.  Cas.  29. 
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Under  a  written  agreement  between  him  and  the  appellant 
bank,  made  in  March,  1888,  Woolridge  was  allowed  to  draw 
against  a  mass  of  securities  deposited  with  the  bank,  which  he 
was  permitted  to  reclaim  from  time  to  lime,  on  substituting 
other  securities  for  those  withdrawn ;  his  obligation  being  to 
keep  the  amount  of  the  bank's  advances  to  him  fully  covered. 
In  March,  1889,  he  deposited  with  the  bank,  in  pursuance  of 
that  obligation,  certificates  representing  the  400  shares  now  in 
dispute. 

Before  his  promissory  note  matured,  Woolridge  applied  to  the 
company  for  a  further  extension  of  the  term  of  payment.  To 
that  request  the  company  acceded,  upon  terms  which  were  em- 
bodied in  an  agreement  dated  the  6th  and  10th  of  May,  1889. 
In  accordance  with  these,  Woolridge  gave  a  new  promissory  note 
for  the  amount  of  his  debt,  to  be  renewed  from  time  to  time  if 
both  parties  consented.  He  also  agreed  to  transfer  the  1000 
unpaid  shares  to  the  company's  solicitor,  in  trust  for  the  purposes 
of  the  agreement  and  in  security  of  the  debt ;  and  he  authorized 
the  trustee,  in  case  of  his  default,  to  realize  the  shares  at  once 
and  to  pay  the  proceeds  to  the  company,  "  in  satisfaction  or  on 
account  of  the  said  liability." 

It  was  argued  by  the  appellants  that  the  company,  in 
February,  and  again  in  May,  1889,  transacted  with  Woolridge 
upon  the  footing  that  his  debt,  as  then  constituted  by  a  pro- 
missory note,  was  to  be  specially  charged  upon  the  1000  shares, 
and  must  therefore  be  held  to  have  passed  from  any  lien  pre- 
viously affecting  the  1250  shares  for  which  certificates  had  been 
issued. 

Their  Lordships  do  not  doubt  that  a  right  of  lien  may  be 
discharged  by  a  new  arrangement  between  creditor  and  debtor 
the  terms  of  which  are  incompatible  with  its  retention,  or  by  any 
other  arrangement  which  sufficiently  indicates  the  intention  of 
the  parties  that  the  right  shall  no  longer  be  enforced.  An 
agreement  giving  the  creditor  new  and  special  powers  with 
respect  to  part  of  the  subjects  covered  by  his  original  lien  may 
be  conceived  in  such  terms  as  to  imply  that  he  is  not  to  have 
recourse  against  the  remaining  subjects.  But  the  mere  factrof 
the  debtor  agreeing  to  give  his  creditor  authority  to  sell  part  of 
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the  subjects  without  notice,  upon  his  making  default,  is  not,  in 
the  opinion  of  their  Lordships,  sufficient  to  warrant  the  inference 
that  the  creditor  is  not  to  realize  the  other  subjects  of  his 
security  if  necessary.  It  indicates  the  intention  of  the  parties 
that  the  burden  of  the  debt  shall  be  cast,  in  priority,  upon  the 
subjects  to  which  the  authority  relates ;  but  it  does  not  neces- 
sarily imply  that  the  security  of  the  creditor  is  to  be  restricted 
to  these  subjects. 

Their  Lordships  are  unable  to  find  in  the  agreements  of 
February  and  May,  1889,  any  stipulation  or  expression  cal- 
culated to  suggest  that  a  limitation  of  the  lien  given  to  the 
company  by  its  articles  of  association  was  in  the  contemplation 
of  either  party.  On  both  occasions  Woolridge  asked  for  time 
and  nothing  else,  and  the  indulgence  was  granted  in  considera- 
tion of  his  authorizing  the  1000  shares  to  be  sold  if  and  when 
default  was  made,  without  the  necessity  of  waiting  for  fourteen 
days  after  written  notice  to  him,  as  prescribed  by  sect.  39  of  the 
articles  of  association. 

Upon  the  22nd  of  June,  1889,  the  appellants,  by  a  letter 
addressed  to  the  secretary  of  the  company,  intimated  that  they 
had  a  lien  over  400  shares  registered  in  the  name  of  Woolridge, 
and  requested  that  any  dividend  arisiug  upon  these  shares 
should  be  paid  to  them.  Until  receipt  of  that  communication 
the  company  had  no  notice  of  the  bank's  title  to  these  shares, 
and  had  no  reason  to  suppose  that  any  one  was  asserting  an 
interest  preferable  to  its  own  lien.  On  the  same  day  the  secre- 
tary sent  a  reply,  declining  to  recognise  any  other  person  than 
the  registered  owner  as  having  right  to  dividends,  and  sug- 
gesting that  the  appellants  should  obtain  an  order  from  Wool- 
ridge for  payment  of  dividends  to  them.  No  reference  was 
made  in  that  letter  to  the  company's  lien ;  but,  on  the  11th  of 
July,  1889,  the  secretary,  having  meanwhile  brought  the  matter 
before  his  directors,  wrote  by  their  instructions  to  the  appellants, 
stating  "  that,  acting  under  and  by  virtue  of  the  provisions  of 
clauses  38  and  52  of  our  articles  of  association,  they  cannot  in 
any  way  recognise  the  lien  held  by  your  bank  over  shares  in 
Mr.  Woolridge's  name."  At  the  time  when  this  correspondence 
passed,  Woolridge  had  not  executed  a  transfer  of  the  shares  to 
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the  appellants,  and.  in  point  of  fact,  he  did  not  do  so  until  the 
30th  of  August,  1889. 

If  the  appellants,  during  the  interval  of  time  between  their 
receipt  of  the  secretary's  letters  of  the  22nd  of  June  and  the 
11th  of  July,  had  made  fresh  advances  to  Woolridge,  in  the 
belief  that  the  company  did  not  mean  to  claim  any  right  to  the 
shares,  the  question  would  have  arisen  whether  the  company 
could  assert  its  lien,  so  as  to  defeat  the  security  of  the  appellants 
for  these  advances.  But  the  relative  position  of  the  appellants 
and  their  debtor  Woolridge  remained  unaltered  during  that 
period.  It  was  also  suggested  that  the  company  had  lost  its  lien 
by  giving  effect  to  transfers  by  Woolridge  of  other  parcels  of 
his  1250  paid-up  shares,  and  thereby  charging  an  undue  propor- 
tion of  Woolridge's  debt  upon  the  shares  deposited  by  him  with 
the  appellants.  It  is  sufficient  answer  to  say  that  the  suggestion 
is  without  foundation  in  fact,  because  the  evidence  shews  that 
after  the  22nd  of  June,  1889,  although  various  transfers  by 
Woolridge  were  presented  for  registration,  the  transference  was 
in  every  case  suspended,  possibly  in  order  to  await  the  result  of 
this  controversy. 

In  these  circumstances  their  Lordships  are  of  opinion  that 
the  judgment  of  the  Court  below  is  right,  and  they  will  there- 
fore humbly  advise  Her  Majesty  to  dismiss  the  appeal.  The 
appellants  must  pay  the  costs  incurred  here  by  the  respondents. 

Solicitors  for  appellants  :  Budd,  Johnsons^  &  JecJcs. 
Solicitor  for  respondents  :  W.  F,  Tarn, 
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[PRIVY  COUNCIL.] 

NATIONAL  BANK  OF  AUSTKALASIA  .  Defendant  ;  J.  c* 
MOEKIS  Plaintiff. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH 

WALES. 

Lawof  JSfeiu  South  Wales— 25  Vict.  No.  8 — Payment  of  Belt — Creditor's 
Knoiuledge  of  his  Debtor's  Insolvency. 

Where  a  creditor  receiving  payment  liad  knowledge  of  circumstances 
from  wliicli  ordinary  men  of  business  would  have  concluded  that  his  debtor 
was  unable  to  meet  his  liabilities  : — 

Held,  in  an  action  by  the  debtor's  assignee  in  insolvency  to  recover  such 
payment,  that  the  same  was  invalid,  the  creditor  having  known  at  the 
date  thereof,  within  the  meaning  of  25  Vict.  No.  8,  of  his  debtor's  in- 
solvency. 

Appeal  from  an  order  of  the  Supreme  Court  (February  21, 
1890),  discharging  a  rule  nisi  to  shew  cause  why  a  verdict 
entered  for  the  respondent  for  £2062  should  not  be  set  aside, 
and  a  verdict  entered  for  the  appellant,  or  nonsuit,  or  new  trial. 

The  question  arose  upon  the  construction  of  the  local  Acts 
5  Yict.  No.  17  and  25  Yict.  No.  8  ;  sects.  8  and  9  of  the  former 
Act  and  sects.  1  and  2  of  the  latter  being  particularly  referred  to. 

The  facts  appear  in  the  judgment  of  their  Lordships. 

Sir  S.  Bavey,  Q.C.,  and  DancJcwerts,  for  the  appellant,  con- 
tended that  the  transactions  in  question  were  payments  really 
and  bona  fide  made  by  Braun  to  the  appellant  before  any  order 
was  made  for  the  sequestration  of  Braun's  estate.  Consequently 
it  was  before  any  such  order  was  or  could  have  been  known  to 
the  appellants  or  Braun,  and  such  payments  accordingly  were 
valid.  The  appellant  was  a  bona  fide  holder  for  value  of  the 
cheques  in  question  without  notice  of  any  defect  in  Braun's  title. 
5  Vict.  No.  17,  and  25  Yict.  No.  8,  do  not  avoid  the  negotiation 

*  Present: — Loed  Watson,  Lord  Hobhouse,  Lord  Macnaghten,  Lord 
Hannen,  and  Sir  Kichard  Couch. 
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J.  0.      of  negotiable  instruments  to  such  a  holder.    There  was  no  evi- 
1892       dence  bringing  the  case  within  sect.  2  of  the  later  Act,  and  the 
Nationab    appellant  had  neither  the  knowledge  nor  the  notice  mentioned 
aSteaiSia  were  the  payments  fraudulent  or  void  within  the 

meaning  of  the  earlier  Act.  On  the  contrary,  they  were  within 
and  protected  by  sect.  1  of  the  later  Act.  Eeference  was  made 
to  Currie  v.  Misa  (1) ;  MLean  v.  Clydesdale  Banking  Company  (2). 

Finlay,  Q.C.,  and  Foliar d,  for  the  respondent,  contended  that 
Braun  at  the  dates  upon  which  the  payments  were  made  by  him 
to  the  appellant  was  shewn  by  the  evidence  to  have  been  in- 
solvent. Or  the  evidence  shewed  that  he  was  by  such  payments 
rendered  insolvent,  or  that  he  thus  contemplated  the  surrender 
of  his  estate  as  insolvent.  The  payment  was  made  under  such 
circumstances  as  to  constitute  a  voluntary  preference  of  the 
bank  to  other  creditors,  and  was,  therefore,  absolutely  void  under 
sects.  1  and  2  of  25  Yict.  Ko.  8.  No  ground  has  been  shewn  for 
disturbing  the  finding  as  to  facts  of  the  jury  approved  by  the 
Court  below.  The  burden  was  on  the  bank  to  prove  that  it  had 
no  notice  of  any  act  of  bankruptcy :  see  Ex  parte  Schultz  (3). 
As  to  what  is  sufficient  notice,  see  Willis  v.  Banh  of  England  (4). 
The  bank  has  not  lost  its  remedy  against  Davies,  the  surety : 
Fetty  V.  Coolie  (5). 

Banckiverts,  replied. 


The  judgment  of  their  Lordships  was  delivered  by 

LOKD  HOBHOUSE  : — 

The  respondent  is  the  plaintiff  in  the  suit  which  has  led  to 
this  appeal,  and  the  appellants  are  defendants.  The  question  is 
whether  the  plaintiff  can,  as  assignee  in  insolvency  of  Benjamin 
Braun,  recover  from  the  defendants  the  sum  of  £2062  17s.  Qd., 
being  the  amount  of  two  cheques  paid  to  the  defendants  by 
Braun  prior  to  the  sequestration  of  his  estate. 

On  the  17th  of  April,  1886,  Braun  opened  an  overdraft  account 

(1)  Law  Kep.  10  Ex.  153  ;  1  App.  (3)  Law  Eep.  9  Ch.  409. 
Cas.  554.  (4)  4  Ad.  &  Ell.  21. 

(2)  9  App.  Cas.  95.  (5)  Law  Eep.  6  Q.  B.  790. 
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with  the  Sydney  branch  of  the  bank,  whose  head  office  is  in      J.  C. 
Melbourne.    His  overdrafts  were  secured  to  the  extent  of  £2000  1892 
by  the  guarantee  of  a  gentleman  named  Davies,  of  whose  sol-  national 
vency  the  bank  was  confident.    The  cheques  now  in  question  ^^^k^asia 
were  paid  in  by  Braun  on  the  27th  and  29  th  of  June,  1887  ;  a  ^• 

time  when,  as  was  admitted  at  the  trial,  Bra  n  was  insolvent.   

On  the  8th  of  September,  1887,  his  insolvency  was  declared  and 
the  order  for  sequestration  made. 

It  cannot  be  contended  that  under  the  Insolvency  Act,  5  Vict. 
No.  17,  sects.  8  or  12,  the  payments  in  question  were  valid 
against  Braun's  assignee.  Indeed,  it  seems  to  have  been  found 
that  payments  to  creditors  were  not  sufficiently  protected  under 
that  statute ;  for  further  provision  for  the  purpose  was  made  by 
the  statute  25  Vict.  No.  8.  It  is  thereby  enacted  that  every 
payment  made  by  any  person  before  the  sequestration  of  his 
estate  to  any  creditor  on  account  of  any  just  debt  due  at  the 
time  of  payment  shall,  except  in  the  cases  after  mentioned,  be 
deemed  a  valid  payment.  And  then  follows  a  proviso  that  such 
creditor  shall  not  at  the  time  of  payment  have  known  that  the 
debtor  was  then  insolvent. 

There  is  no  doubt  that  Braun's  payment  was  on  account  of  a 
debt  justly  due  from  him  to  the  bank.  The  sole  question,  there- 
fore, is  whether  the  bank  knew  before  the  27th  of  June  that 
Braun  was  insolvent. 

The  case  was  tried  before  Mr.  Justice  Windeyer  and  a  jury, 
but  the  jury  have  only  given  a  formal  verdict.  After  the  evi- 
dence had  been  taken  the  parties  came  to  the  following  arrange- 
ment : — 

"  By  consent  it  is  agreed  that  a  verdict  be  entered  for  plaintiff, 
for  £2062  17s.  6d.,  with  leave  by  consent  reserved  to  the  defend- 
ants to  move  the  Full  Court  to  set  aside  such  verdict  and  to 
enter  it  for  the  defendants,  on  the  facts  or  on  the  law,  and  the 
Court  to  draw  inferences  of  fact,  and  to  give  its  decision  on  the 
facts  as  a  jury  might." 

The  defendants  then  moved  the  Court  to  set  aside  the  verdict, 
and  to  enter  either  a  verdict  for  themselves,  or  a  nonsuit,  or  to 
grant  a  new  trial,  and  they  obtained  a  rule  nisi  for  that  purpose. 
On  argument  the  Court  discharged  the  rule,  so  that  the  verdict 
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J.C.       stands.     The  defendants  appeal  from  that  judgment.  This 
1892       board  has,  therefore,  to  decide  the  question  of  fact  whether  or  no 
National   the  bank  knew  before  the  27th  of  June,  1887,  that  Braun  was 
aI^Tsx.  insolvent. 

^-  Their  Lordships  conceive  that  if  the  creditor  who  receives 

MOEEIS.  ^ 

  payment  has  knowledge  of  circumstances  from  which  ordinary 

men  of  business  would  conclude  that  the  debtor  is  unable  to 
meet  his  liabilities,  he  knows,  within  the  meaning  of  the  Act, 
that  the  debtor  is  insolvent.  In  this  case  it  is  shewn  by  the 
evidence  of  Mr.  Balfour,  the  manager  of  the  Sydney  branch,  and 
by  the  documents  produced  by  him,  that  Braun's  account  was 
always  overdrawn ;  that  before  the  27th  of  June,  1887,  the  bank 
had  refused  on  various  grounds  to  honour  cheques  and  notes 
presented  on  Braun's  behalf,  to  the  number  of  thirty-four ;  and 
that  especially  five  of  Braun's  promissory  notes,  for  sums  amount- 
ing to  above  £550,  were  dishonoured  on  the  15th,  the  22nd, 
and  the  25th  of  June,  all  on  the  ground  that,  if  paid,  his 
overdrafts  would  have  exceeded  the  amount  covered  by  Davies's 
guarantee. 

It  further  appears,  not  only  that  there  was  cause  to  believe 
Braun  to  be  insolvent,  but  that  the  bank  were  seriously  uneasy 
about  his  debt  to  them.  As  early  as  the  8th  of  March,  1887,  the 
head  ofSce  at  Melbourne  wrote  to  the  Sydney  branch  advising 
that  the  account  should  be  gradually  reduced.  On  the  10th  of 
March  Balfour  wrote  to  Braun  requiring  him  to  pay  off  his  debt 
by  instalments,  to  be  completed  by  the  30th  of  September ;  and 
on  the  28th  of  May  Balfour  wrote  a  more  peremptory  letter, 
requiring  immediate  payment. 

Moreover,  on  the  22nd  of  June,  Davies  called  at  the  head 
of&ce  to  ask  that  pressure  should  be  brought  to  bear  on  Braun. 
He  was  informed  by  the  manager  that  the  bank  was  doing  this, 
and  would  persevere.  On  which  he  expressed  a  hope  that  the 
bank  would  exhaust  Braun  before  coming  on  him.  On  this 
point  it  is  argued  by  the  defendants,  that  Balfour,  who  received 
Braun's  money  at  Sydney,  on  the  27th  of  June,  did  not  know 
what  passed  at  Melbourne  on  the  22nd  of  J une.  But,  whatever 
may  have  been  the  state  of  Balfour's  knowledge,  it  is  the  bank 
who  are  sued,  and  they  cannot  get  rid  of  knowledge  which  is 
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brought  home  to  them  at  Melbourne  by  alleging  the  ignorance  J.  c. 
of  their  agent  at  Sydney.  1892 

What  have  the  defendants  to  set  against  this  strong  evidence  National 
that  the  insolvency  of  Braun  was  apparent  to  them  ?  First,  that  ^^tralasia 
Balfour  states  that  he  did  not  believe  or  suspect  that  Braun  was 
insolvent.  We  need  not  inquire  nicely  whether  Balfour  used 
the  term  "  insolvent,"  as  is  suggested  by  a  subsequent  passage 
in  his  evidence,  in  a  sense  compatible  with  Braun's  inability  to 
meet  his  engagements.  It  is  sufficient  that  he  knew  the  facts 
which  ought  to  have  shewn  him  clearly  enough  that  Braun 
could  not  do  so.  Secondly,  it  is  pointed  out  that  on  the  17th  of 
August  Davies  paid  off  the  balance  of  the  account,  £170  16a.  4(i., 
and  that  Balfour  then  cancelled  his  guarantee,  which,  it  is  in- 
sisted, shews  strongly  that  Balfour  must  have  thought  Braun  to 
be  solvent  on  the  27th  of  June.  Now,  with  questions  between 
Davies  and  the  bank,  their  Lordships  have  nothing  to  do  in  this 
suit.  It  may  be  that  Balfour  thought  that  the  bank  was  safe, 
and  that  he  might  prudently  release  Davies.  It  may  be  that  he 
erred  in  judgment  as  to  Braun's  position,  or  that  he  erred  in  law 
as  to  the  right  of  the  bank  to  retain  Braun's  money.  None  of 
these  suppositions  go  to  displace  the  effect  of  the  evidence, 
shewing  that  before  the  27th  of  June,  the  bank,  through  their 
agent  Balfour,  and  from  information  at  the  head  ofSce,  knew 
matters  shewing  clearly  enough  that  Braun  was  an  insolvent 
man. 

The  result  is,  that  their  Lordships  concur  with  the  Supreme 
Court,  and  that  the  appeal  must  be  dismissed  with  costs.  They 
will  humbly  advise  Her  Majesty  accordingly. 


Solicitors  for  appellant :  Marhhy,  Stewart  &  Co. 
Solicitors  for  respondent :  Hemsley  &  Hemsley, 
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J.O.*     LONDON  CHAETERED  BANK  OF  AUS-|  ^ 

TRALIA  Plaintiff; 

Feb.  3  AND 
April  2. 

—      McMillan  Defendant. 

ON  APPEAL  FEOM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

Banker  and  Customer — Fraudulent  Detention  of  Money  hy  Customer's  Cashier 
—  Unauthorized  Overdraft — Liability  of  Banh. 

Where  in  pursuance  of  an  arrangement  between  the  appellant  bank  and 
the  local  government  the  Registrar-General  opened  an  account  which,  to 
the  knowledge  of  the  appellant,  was  simply  for  the  purpose  of  the  daily- 
lodgment  of  the  collections  of  his  department  and  the  weekly  transferring 
by  his  cheque  of  such  lodgments  to  the  treasury ;  and  the  cashier  sent  to 
lodge  such  moneys  continuously  kept  back  a  part  thereof,  concealing 
his  fraud  by  means  of  forged  receipts  by  a  fictitious  clerk  of  the  bank, 
whereby  the  weekly  cheques  of  the  Registrar-General  in  favour  of  the 
treasury  resulted  in  overdrafts  to  the  extent  of  £6127,  of  which  he  was 
ignorant,  and  which  the  bank  omitted  to  bring  to  his  notice : — 

Held,  in  an  action  by  the  bank  against  the  Government  to  recover  the 
same,  that  the  latter  was  not  liable.  The  Government  had  only  received 
the  amount  which  had  been  actually  collected  and  which  the  bank  by 
honouring  the  weekly  cheques  represented  that  it  had  received  in  lodg- 
ment. The  overdrafts  by  the  Registrar-General  were  not  merely  without 
authority,  but  were  outside  the  scope  and  object  of  the  lodgments  and  of 
the  drawing  therefrom. 

Appeal  from  an  order  of  the  Supreme  Court  (Sept.  8,  1890), 
to  the  effect  that  a  verdict  found  for  the  appellant  should  be  set 
aside  and  entered  for  the  respondeut. 

The  facts  are  stated  in  the  judgments  of  their  Lordships. 

Sir  S".  Davey,  Q.C.,  and  Pollard,  for  the  appellant,  contended 
that  the  respondent  was  liable  for  the  overdraft  by  Ward.  The 
respondent  did  not  deny  that  the  amount  sued  for  had  been 
obtained  by  the  Government  from  the  bank  by  means  of  Ward's 
cheque.    But  he  contended  that  as  Ward  was  personally  respon- 

*  Present :— Lord  Watson,  Lord  Hobhouse,  Lord  Macnaghten,  Lord 
Morris,  Lord  Hannen,  and  Sir  Richard  Coucb. 
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sible  for  the  amount,  the  handing  over  by  him  of  his  cheque      J.  c. 
was  under  the  regulation  of  the  service  a  discharge  of  a  personal  1892 
debt;  and  that  there  was  no  privity  between  the  Government  London 
and  the  bank  in  respect  thereof.    But  that  contention  disregarded  ^g^^^^^^" 
the  nature  of  the  account  and  of  the  cheque.    It  was  drawn  by  Austkalia 
one  officer  of  Government  on  account  of  the  public  service,  McMillan. 
presented  by  another  officer  of  Government,  and  paid  out  of  a 
"  public  revenue  account "  kept  by  the  authority  of  the  Govern- 
ment. Under  the  arrangement  between  the  Government  and  the 
bank,  it  was  the  duty  of  the  bank  to  honour  cheques  drawn  by 
the  authorized  officer.  And  under  the  circumstances  the  honour- 
ing of  the  cheque  was  an  advance  to  the  Government  both  in  law 
and  fact.    Ward  was  authorized  to  draw  cheques  on  the  account 
in  question  on  behalf  of  the  Government,  and  the  bank  was 
authorized  to  honour  them.    If  Ward  had  no  authority  to  over- 
draw, the  payment  in  question  was  made  without  consideration 
and  under  a  mistake  of  fact.    The  moneys  received  by  the 
Government  were,  under  the  circumstances,  had  and  received 
by  them  to  the  use  of  the  appellants.    Eeference  was  made  to 
Chamhers  v.  Miller  (1),  the  authority  upon  which  the  Court 
below  had  proceeded. 

Bigby,  Q.C.,  Gorell  Barnes,  Q.C.,  and  Walton,  for  the  respon- 
dent, were  not  heard. 


The  judgment  of  their  Lordships  was  delivered  by 
LOKD  MOKKIS  : — 

The  appellants  seek  to  reverse  the  judgment  of  the  Supreme 
Court  of  New  South  Wales,  dated  the  8th  of  September,  1890, 
by  which  a  verdict  had  for  the  appellants,  for  £6127  6s.  2d., 
against  the  respondent  was  set  aside,  and  the  verdict  entered  for 
the  respondent.  The  respondent,  as  Colonial  Treasurer,  repre- 
sented the  Government  of  New  South  Wales.  It  appears  that 
on  the  5th  of  January,  1885,  an  agreement  was  come  to  between 
an  association  of  banks,  of  which  the  appellant  bank  was  one, 
and  the  Government  of  New  South  Wales,  in  which  are  stated 


^  1892 
April  2 
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(1)  13  C.  B.  (N.S.)  125. 
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the  Terms  and  Conditions  on  wbich  the  several  Associated  Bank- 
ing Companies  agreed  to  conduct  the  Government  business. 
Amongst  other  duties  of  the  Banks  set  forth  in  the  agreement 
was  the  following,  which  is  contained  in  the  Term  'No.  3,  of  the 
Terms  and  Conditions,  under  the  heading  "  Duties  of  the 
Banks  "  :— 

"  To  pay  all  cheques  drawn  on  account  of  the  public  service, 
whether  these  be  by  the  Paymaster  of  the  Treasury  or  any 
public  officer  or  other  person  or  persons  to  whose  credit  funds 
shall  from  time  to  time  be  placed." 

Clause  No.  3  of  the  Conditions  of  Contract  states  as  follows  i-— 

"  '  The  General  Banking  Account '  shall  be  held  to  include 
the  public  account,  the  general  loan  account,  the  Mint  bullion 
account,  and  any  other  account  which  it  may  be  found  necessary 
to  open  during  the  currency  of  the  contract,  but  not  the  depart- 
mental accounts." 

The  agreement  further  sets  forth  the  rate  of  interest  on 
balances  to  credit  of  "  the  general  banking  account,"  and  for 
overdrafts  which  the  Government  might  require. 

An  arrangement  was  shortly  entered  into  with  the  Banks  for 
the  deposit  with  them  of  moneys  collected  by  the  several  col- 
lectors of  public  money  in  Sydney.  That  arrangement  is  dis- 
closed by  the  letters  which  passed  between  the  Honourable  G. 
Eagar,  on  the  part  of  the  Government,  and  the  Banking  Associa- 
tion and  the  Registrar-General.  The  first  letter  is  dated  the  9th 
of  January,  1885,  addressed  to  the  chairman  of  the  Associated 
Banks  by  Mr.  Eagar,  and  is  as  follows  : — 

*^  Sir, — I  do  myself  the  honour,  in  accordance  with  the  under- 
standing come  to  at  the  meeting  of  Managers  of  the  Associated 
Banks  yesterday,  in  the  Treasury,  to  hand  you  a  carefully  pre- 
pared list  of  all  the  collectors  of  public  revenue  and  public 
moneys  in  Sydney,  shewing  the  probable  amount  of  their  col- 
lections during  the  present  year.  When  the  Associated  Banks 
have  arranged  amongst  themselves  how  they  desire  these  officers 
to  deposit  their  collections,  some  of  whom  pay  into  the  credit  of 
the  public  account  daily,  while  others  place  their  collections  to 
the  credit  of  a  public  account  in  their  own  names,  and  transfer 
to  the  Treasury  weekly,  I  will  thank  you  to  return  the  list,  with 
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full  details  of  the  arrangement  decided  upon,  in  order  that  the 
various  officers  therein  named  may  be  informed  and  instructed 
how  to  dispose  of  their  collections  in  future." 

To  that  letter  the  Chairman  of  the  Associated  Banks  replied 
by  a  letter  dated  the  12th  of  January,  1885,  which  is  as 
follows  : — 

"I  have  the  honour  to  acknowledge  receipt  of  your  letter, 
B.  15,  of  9th  instant,  and  now  beg  to  return  two  of  the  three 
sheets  forwarded  by  you,  in  which  has  been  specified,  as  re- 
quested, the  manner  in  which  the  Associated  Banks  have 
arranged  to  receive  the  deposits  of  the  collectors  of  public 
revenue  and  public  moneys  in  Sydney.  The  third  sheet  will  be 
decided  upon  at  the  next  meeting  of  the  Associated  Banks,  and 
forwarded  to  you  without  delay." 

Then  came  a  letter  of  the  19th  of  January,  1885,  from  Mr. 
Eagar  to  the  Eegistrar-General,  Ward,  which  is  as  follows : — 

"  Arrangements  having  now  been  completed  with  the  Asso- 
ciated Banks  for  the  division  of  the  accounts  of  collectors  of 
public  revenue  in  Sydney,  I  have  the  honour  to  request  that 
from  and  after  this  day,  you  will  deposit  your  collections  daily 
in  the  London  Chartered  Bank  to  the  credit  of  a  public  revenue 
account  in  your  own  name,  and  that  you  will  pay  the  amount  of 
such  deposits  into  the  Treasury  weekly,  in  accordance  with  the 
regulations  published  in  No.  274  of  the  Government  Gazette  of 
28th  June,  1883." 

The  duty  of  the  Eegistrar-Gleneral,  who  was  responsible  to  the 
Government  for  the  collection  of  the  fees  payable  in  his  office, 
and  their  custody,  was  to  pay  over  the  amount  daily  into  the 
appellant  Bank.  He  did  so,  by  sending  each  morning  to  the 
Bank  by  his  cashier  the  amount  collected  the  day  before,  and  at 
the  end  of  each  week  drew  his  cheque  upon  the  Bank  for  the 
amount.  The  cheque  was  in  the  following  form :  "  Pay  Colonial 
Treasurer,  or  bearer,  the  sum  of  £  ,  being  on  account  of 

the  public  service."  The  controversy  in  the  case  has  arisen  in 
this  way.  For  a  considerable  period,  and  especially  from  August, 
1888,  to  July,  1889,  the  cashier  sent  by  Ward  to  deposit  the 
daily  collections  kept  back  some  of  the  money  so  given  to  him 
to  lodge,  and  concealed  his  fraud  from  Ward  by  forging  the 
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J.  0.      signature  of  a  fictitious  clerk  of  the  Bank  as  acknowledging  the 
1892      receipt  of  the  full  amount  of  the  money  he  should  have  lodged. 
London     Ward  accordingly  drew  his  cheques  in  favour  of  the  Treasury 
^Bank^of^  for  the  weekly  totals  which  purported  to  be  lodged,  and  which 
Australia  should  have  been  lodged.    The  fraudulent  appropriation  by  the 
McMillan,  cashier  amounted  in  July,  1889,  to  the  sum  now  sued  for,  and 
the  question  arises  what,  if  any,  liability  exists  on  the  part  of 
the  Government  of  New  South  Wales  to  refund  that  amount  to 
the  Bank. 

Their  Lordships  are  of  opinion  that  there  is  no  liability  on 
the  part  of  the  respondent  for  the  overdraft  of  Ward.  Neither 
the  Treasurer  nor  the  Government  gave  Ward  any  authority, 
express  or  implied,  to  overdraw  at  all ;  in  fact,  the  lodgment 
each  day  was  only  for  the  purpose  of  accumulating  to  the  end  of 
the  week  the  daily  collections  lodged.  The  Bank  undertook  the 
departmental  business  of  receiving  money  and  paying  it  out  on 
cheques  ;  the  Bank  knew  that  the  account  opened  with  them  by 
Ward  was  simply  an  account  for  the  purpose  of  the  daily 
lodgment  of  the  collections  of  his  department,  and  the  trans- 
ferring by  his  cheque  of  such  lodgments  to  the  Treasury  weekly. 
Ward's  cheque  was  the  mode  of  transfer  to  the  Treasury  account 
of  the  money  lodged  by  him.  The  Government  in  no  way  gave 
authority  to  Ward,  or  led  the  Bank  to  suppose  that  Ward  had 
any  authority  to  overdraw  by  his  cheques ;  and  the  Bank  knew, 
or  should  have  known,  that  any  overdraft  was  entirely  outside 
the  scope  and  object  of  the  lodgments,  and  of  the  drawing 
against  such  lodgments.  Yet  the  Bank  allowed  an  overdraft  on 
the  lodgments  to  grow  on  steadily  for  a  year,  untiJ  it  reached 
the  large  amount  sued  for,  when,  for  the  first  time,  they  gave 
notice.  Why  the  Bank  did  not  on  any  overdraft  of  a  substantial 
amount  at  once  communicate  with  Ward  is  very  extraordinary. 
They  could  not  suppose  that  Ward  was  paying  over  to  the 
Government  money  which  he  had  not  received,  and  that  to  a 
large  amount.  Possibly  they  overlooked  the  matter,  and  did 
not  consider  it  at  all.  That  can  be  no  reason  or  ground  for 
fixing  a  liability  on  the  Government,  who  have  only  received 
the  amount  which  Ward  did  collect  of  the  public  money,  which 
he  purported  by  his  cheques  to  have  lodged  with  the  Bank,  and 
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which  the  Bank,  by  honouring  his  cheques,  gave  the  Treasury  to 
understand  that  they  had  received  in  lodgment. 

Their  Lordships  concur  in  the  judgment  of  the  Supreme 
Court.  They  will  humbly  advise  Her  Majesty  to  dismiss  the 
appeal,  and  the  appellants  must  pay  the  costs. 

Solicitors  for  appellants  :  Freshfields  &  Williams, 
Solicitor  for  respondent :  G.  P,  Slade, 
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H.L.(B.)  THE      TABEENACLE  PERMANENT 
1892         BUILDING  SOCIETY  

May  31.  and 

JOHN  KNIGHT  Respondent. 

Arhitration — Building  Society — Dispute  hetiueen  Society  and  Member — Refer- 
ence to  Arbitration — Special  Case,  Power  of  Court  to  order  Statement  of — 
Time,  Computation  of — Division  of  a  Day — Building  Societies  Act  1874 
(37  &  38  Vict.  c.  42)  s.  ^Q— Arbitration  Act  1889  (52  &  53  Vict.  c.  49) 
ss.  19,  24. 

Sect.  19  of  the  Arbitration  Act  1889  which  provides  that  an  arbitrator 
shall,  if  so  directed  by  the  Court  or  a  judge,  state  in  the  form  of  a  special 
case  for  the  opinion  of  the  Court  any  question  of  law  arising  in  the  course 
of  the  reference,  applies  to  arbitrations  under  the  Building  Societies  Act 
1874. 

So  held,  affirming  the  decision  of  the  Court  of  Appeal  ([1891] 
2  Q.  B.  63). 

In  an  arbitration  under  the  Building  Societies  Act  1874  one  of  the 
parties  to  the  arbitration  obtained  at  chambers  an  order  nisi  calling  upon 
the  arbitrators  to  shew  cause  why  they  should  not  be  required  to  state  a 
case  for  the  opinion  of  the  Court.  Later  on  the  same  day  but  without 
having  had  notice  of  the  order  nisi  the  arbitrators  made  and  signed  their 
award : — 

Held,  that  the  jurisdiction  of  the  Court  was  not  ousted  and  that  the 
order  nisi  was  rightly  made  absolute. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1). 

A  dispute  which  had  arisen  between  the  appellants,  a  building 
society,  and  one  of  its  members  named  Knight,  was  in  accord- 
ance with  the  rules  of  the  society  referred  to  arbitration  under 
sect.  34  of  the  Building  Societies  Act  1874.  During  the 
arbitration  a  request  was  made  to  the  arbitrators  on  behalf  of 
Knight  to  state  a  special  case  for  the  opinion  of  the  Court  upon 
a  point  of  law  which  had  arisen  in  the  course  of  the  proceed- 
ings. This  the  arbitrators  refused  to  do.  On  the  16th  of  January 
1891  upon  an  application  made  on  behalf  of  Knight  an  order 
nisi  was  made  at  chambers  that  the  arbitrators  should  state  in 
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the  form  of  a  special  case  for  the  opinion  of  the  Court  the   H.  L.  (E.) 
questions  of  law  arising  in  the  course  of  the  reference,  unless  1892 
cause  was  shewn  to  the  contrary.    It  appeared  from  an  affidavit  tabeenacle 
of  the  arbitrators  that  on  the  same  day  (16th  of  January)  they  ^^"^^^^^l^ 
made  and  signed  their  award  before  either  of  them  had  notice  of  _  Society 
the  order  nisi.    Whether  the  order  nisi  was  made  before  the  "^Knight. 
making  and  signing  of  the  award  was  not  alleged.  """" 

The  order  nisi  was  afterwards  made  absolute.  Upon  appeal 
the  Queen's  Bench  Division  (Wills  J.  and  Vaughan  Williams  J.) 
discharged  the  order  upon  the  ground  that  sect.  19  of  the 
Arbitration  Act  1889  does  not  apply  to  arbitrations  under 
the  Building  Societies  Act  1874.  This  decision  was  reversed 
by  the  Court  of  Appeal  (Lord  Esher  M.E.,  Fry  and  Boweu 
L.JJ.)  (1). 

1892.  March  24    CoeJc  Q.C.  (Macoun  with  him)  for  the  appel- 
lants : — 

The  appeal  rests  on  two  grounds :  first  that  the  Court  had  no 
jurisdiction  to  order  Ihe  arbitrators  to  state  a  case  ;  secondly  that 
even  if  it  had  the  order  was  made  too  late.  As  to  the  first, 
sect.  19  of  the  Arbitration  Act  1889  (52  &  53  Yict.  c.  49),  which 
requires  arbitrators  to  state  a  case  if  directed  by  the  Court,  does 
not  apply  to  the  Building  Societies  Act  1874.  Sect.  24  of  the 
Act  of  1889  enacts  that  the  Act  shall  apply  to  every  arbitration 
except  in  so  far  as  the  Act  of  1889  is  inconsistent  with  the  Act 
regulating  the  arbitration.  Now  the  Act  regulating  this  arbitra- 
tion, viz.  the  Building  Societies  Act  1874  (37  &  38  Yict.  c.  42) 
by  sect.  36  gives  the  arbitrators  an  absolute  discretion — they 
"  may  at  the  request  of  either  party  state  a  case."  Where  a 
power  amounting  to  a  discretion  is  given  it  is  a  matter  for  the 
determination  of  the  person  to  whom  the  power  is  given  and  for 
no  one  else.  A  power  to  compel  arbitrators  to  state  a  case  is 
inconsistent  with  an  absolute  discretion :  and  this  is  especially  so 
in  the  case  of  an  Act  like  the  Building  Societies  Act  of  1874  by 
which  the  Legislature  intended  to  provide  a  cheap,  speedy  and 
final  method  of  settling  disputes  in  lieu  of  ordinary  litigation. 
The  construction  adopted  by  the  Court  of  Appeal  gives  the 
(1)  [1891]  2  Q.  B.  63. 
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H.  L.  (E.)   High  Court  an  appellate  jurisdiction  from  the  arbitrators  and 
1892      defeats  the  object  of  the  Act  of  1874.    In  the  earlier  Act  there 
Tabebnacle  is  no  obligation,  in  the  later  there  is.    The  two  are  therefore 

It  is  also  worth  notice  that  the  Building  Societies 
Act  of  1874  applies  to  England,  Scotland,  and  Ireland,  whereas 
the  Arbitration  Act  of  1889  applies  only  to  England,  and  it  can- 
not be  supposed  that  the  Legislature  intended  to  create  differences 
of  procedure  in  the  three  kingdoms. 

As  to  the  second  point,  the  order  of  Court  was  made  too  late, 
for  the  arbitrators  had  already  made  and  signed  the  award. 
They  were  therefore  functi  officio  and  had  no  longer  power  to 
state  a  case  or  jurisdiction  in  the  matter :  Mordue  v.  Palmer  (1). 
If  there  be  any  doubt  as  to  which  of  the  two  was  in  fact  the 
earlier  in  time,  it  is  for  the  respondent  to  shew  that  the  order  of 
Court  was  prior. 

Fillan  {A.  L.  Beed  with  him)  for  the  respondent : — 

As  to  the  first  point,  the  appellants'  contention  comes  to  this, 
that  any  addition  made  by  the  Act  of  1889  to  the  provisions  of 
previous  Acts  regulating  arbitrations  is  inconsistent  with  them. 
That  argument  refutes  itself:  otherwise  of  what  effect  would 
sect.  24  of  the  Act  of  1889  be?  If  the  Act  of  1874  had  con- 
tained any  words  expressly  or  impliedly  prohibiting  the  Court 
from  requiring  the  arbitrators  to  state  a  case  there  would  have 
been  an  inconsistency,  but  there  are  no  such  words.  The  re- 
spondent's argument  is  forcibly  put  by  Fry  L.J.  in  the  Court  of 
Appeal. 

As  to  the  second  point,  it  is  to  be  inferred  from  the  affidavits 
that  the  order  of  Court  was  in  fact  made  before  the  award  was 
made  and  signed,  though  the  arbitrators  had  no  notice  of  the 
order  till  after  they  had  made  and  signed  the  award.  The  onus 
of  proof  is  on  those  who  seek  to  oust  the  jurisdiction  of  the  Court. 
Moreover  the  award  was  not  published,  and  a  reference  is  not 
at  an  end  till  the  award  is  published.  Independently  of  that,  the 
order  of  Court  being  a  judicial  act  must  be  supposed  to  have 
been  done  at  the  earliest  possible  moment  of  the  day  and  there- 
fore was  prior  to  the  making  of  the  award.  Again,  under  sect.  19  of 
(1)  Law  Eep.  6  Ch.  22. 
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tlie  Act  the  Court  may  require  the  arbitrators  to  state  a  case  even   H.  L.  (E.) 
after  the  award  is  published.   The  words  of  sect.  19  are  "  at  any  1892 
stage  of  the  proceedings."    And  by  sect.  10  the  Court  may  "  in  tabernacle 
all  cases  .  .  .  remit  the  matters  referred,  or  any  of  them,  to  the  "^BumSNG^ 
reconsideration  of  the  arbitrators."  Society 


Knight. 


Cock  Q.C.  in  reply. 

The  House  took  time  for  consideration. 


1892.  May  31.  Lokd  Halsbuky  L.C.  :— 

My  Lords,  the  first  question  in  this  case  is  whether  37  &  38 
Yict.  c.  42  is  inconsistent  with  the  provisions  of  the  general 
Arbitration  Act  (52  &  53  Yict.  c.  49).  The  policy  of  sect.  19  of  the 
later  Act  is  very  manifest.  During  the  progress  of  an  arbitra- 
tion it  may  be  seen  that  the  arbitrator  has  mistaken  the  law  and 
is  about  to  act  upon  his  error,  and  the  power  of  putting  him  right 
used  to  consist  in  the  right  of  either  party  to  revoke  the  submis- 
sion to  arbitration.  That  power  has  been  greatly  controlled  by 
legislation,  and  now  it  may  be  extremely  difficult  for  a  party  to 
make  such  a  case  to  a  Court  as  will  induce  them  to  make  an  order 
giving  leave  to  revoke  unless  a  case  is  stated. 

Such  a  case  actually  occurred  in  your  Lordships'  House,  and 
though  leave  would  have  been  given  by  this  House  to  revoke 
the  submission  unless  the  parties  had  consented  to  terms  (which 
happily  they  did)  it  is  obvious  that  this  is  a  clumsy  and  in- 
complete remedy.  The  Court  ought  to  have  in  its  own  hands 
power  to  compel  in  a  fit  case  a  reference  to  a  Court  of  competent 
jurisdiction  so  as  to  prevent  a  failure  of  justice.  This  is  a  power 
independent  of  and  altogether  different  from  the  right  of  the 
parties  under  sect.  36  of  the  Act  of  1874,  which  enacts  that  the 
determination  of  the  arbitrators  or  the  Court  shall  be  conclusive. 
It  provides  also  that  the  arbitrators  or  registrar,  as  the  case  may 
be,  may  at  the  request  of  either  party  state  a  case  for  the  opinion 
of  the  Supreme  Court  of  Judicature  on  any  question  of  law. 

The  later  statute  makes  the  provision  which  I  have  first  re- 
ferred to  apply  to  every  arbitration  under  any  Act  passed  before 
or  after  the  commencement  of  the  Act  itself  (1889),  and  only 
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H.  L.  (E.)  excepts  from  its  operation  any  Act  inconsistent  with  the  Act 

1892  regulating  the  arbitration  or  with  any  rules  or  procedure  autho- 

Tabekis-acle  rized  or  recognised  by  that  Act. 

"^BuiLmNG^  If  the  two  provisions  may  stand  together  I  am  unable  to  follow 

Society  the  argument  that  the  one  Act  is  inconsistent  with  the  other,  and 

Knight,  the  whole  argument  depends  upon  the  word  "  inconsistent  "  in 

Lord  Halsbury,  the  later  statute.    It  is  obvious  to  inq  uire,  Where  is  the  inconsis- 

L  C 

__      tency  if  both  may  stand  together  and  both  operate  without 
either  interfering  with  the  other  ? 

The  policy,  object,  and  application  of  the  two  sections  are  en- 
tirely different.  I  think  in  the  Building  Act  the  object  was  to 
enable  the  arbitrators  on  the  solicitation  of  the  parties  to  state  a 
question  of  law  which  might  enable  them  to  decide  the  case  in 
its  final  result.  I  think  the  object  of  sect.  19  of  the  Arbitration 
Act  1889,  though  in  one  sense  it  may  be  said  to  have  for  its 
object  the  same  result,  was  rather  to  hold  a  control  over  the 
arbitration  while  it  was  proceeding  by  the  Courts,  and  not  to 
allow  the  parties  to  be  concluded  by  the  award,  when,  as  it  is 
said,  parties  may  be  precluded  by  the  arbitrator's  bad  law  once 
the  award  is  made,  although  they  might  have  had  a  right  to  re- 
pudiate the  arbitrator  if  they  had  done  so  before  the  completion 
of  the  award. 

I  am  therefore  of  opinion  that  the  first  objection  here  fails,  and 
that  the  Acts  not  being  inconsistent  with  each  other  may  be 
read  together,  and  that  the  Court  or  a  judge  would  have  juris- 
diction to  interfere. 

The  second  objection  turns  upon  a  question  of  fact;  and  I 
should  agree  that  if  a  complete  award  had  been  made  a  statute 
which  gives  the  power  to  a  Court  or  judge  at  any  stage  of  the  pro- 
ceedings under  a  reference  would  not  be  applicable  where  the 
proceedings  had  come  to  an  end  by  a  completed  award.  IN^ow  I 
will  assume  that  in  this  case  the  award  was  very  nearly  com- 
pleted, but  I  am  equally  satisfied  that  it  was  not  completed  and 
published  as  the  award,  but  was  in  process  of  being  completed. 
I  will  assume  that  the  arbitrators  had  no  notice  of  the  rule  nisi. 
But  the  affidavit  which  states  the  fact  that  they  had  no  notice 
of  the  rule  nisi  is  studiously  reticent  about  when  in  fact  what  is 
relied  on  as  the  completion  of  the  award  was  effected ;  and  I 
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infer  as  a  fact  tliat  the  rule  nisi  was  obtained,  whether  the  arbi-  H.  L.  (E.) 

trators  had  notice  of  it  or  not,  before  the  award  was  signed,  even  1892 

if  that  would  be  completion.  Tabernacle 

I  think  therefore  that  this  appeal  should  be  dismissed  with  -^^^^^^'^q^ 
costs. 


LoKD  Watson  : — 

My  Lords,  sect.  19  of  the  Arbitration  Act  1889  enacts  that 
any  arbitrator  may  at  any  stage  of  the  proceedings  in  the  refer- 
ence, and  shall,  if  so  directed  by  the  Court,  state  in  the  form  of 
a  special  case  for  the  opinion  of  the  Court  any  question  of  law 
arising  in  the  course  of  the  reference.  The  provisions  of  the 
Act  are,  by  sect.  24,  made  applicable  to  every  arbitration  under 
any  previous  or  subsequent  statute,  "  except  in  so  far  as  this  Act 
is  inconsistent  with  the  Act  regulating  the  arbitration,  or  with 
any  rules  or  procedure  authorized  or  recognised  by  that  Act." 

The  appellants  concede  that,  had  it  not  been  for  the  exception 
in  sect.  24,  the  provisions  of  sect.  19  would  have  applied  to  arbi- 
trations under  the  Building  Societies  Act  of  1874.  They  main- 
tain that  these  provisions  are  inapplicable,  in  respect  of  their 
being  inconsistent  with  a  proviso  in  sect.  36,  to  the  effect  that 
the  statutory  arbitrators  "  may,  at  the  request  of  either  party, 
state  a  case  for  the  opinion  of  the  Supreme  Court  of  Judicature 
on  any  question  of  law,"  and  that  the  Court  had  therefore  no 
jurisdiction  to  make  the  order  appealed  from. 

If  the  provisions  of  sect.  19  had  been  inserted  verbatim  in 
sect.  86  of  the  Building  Societies  Act,  they  would  not  have 
repealed  the  discretion  of  the  arbiters  to  state  or  refuse  to  state  a 
case  on  the  request  of  a  party  to  the  reference.  They  would 
simply  have  conferred  upon  the  arbitrators  the  additional  privi- 
lege to  state  a  case  proprio  motu,  and  upon  the  parties  the  addi- 
tional right  to  obtain  an  order  from  the  Court.  The  appellants 
were  accordingly  constrained  to  argue  that,  whenever  the  provi- 
sions of  the  Arbitration  Act  are  found  to  add  to  the  enactments 
of  any  other  statute  regulating  arbitrations,  they  are  in  the 
sense  of  the  exception  inconsistent  with  it.  To  hold  that  the 
Legislature  intended  to  attach  that  meaning  to  the  word  "  incon- 
sistent "  would  be  to  defeat  the  object  of  the  leading  enactment 
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H.  L.  (E.)   in  sect.  24.    In  my  opinion  the  object  of  the  Legislature  was  to- 
1892      add  to  the  remedies  open  to  the  parties  under  a  statutory  arbitra-^ 
Tabernacle  tion ;  and  the  sole  purpose  of  the  exception  was  to  prevent  the 


Permanent 
Building 
Society 

V. 

Knight. 
Lord  Watson. 


application  of  the  powers  conferred  upon  the  Court  by  the  Act  of 
1889  to  arbitrations  under  any  statute  whose  provisions,  either 
expressly  or  by  reasonable  implication,  excluded  the  exercise  of 
such  powers. 

A  second  point  was  raised  by  the  appellants,  which  is  not 
noticed  by  any  of  the  learned  judges  of  the  Appeal  Court- 
Sect.  19  only  authorizes  the  intervention  of  the  Court  during  the 
dependence  of  the  reference,  and  does  not  warrant  an  order 
being  made  upon  an  arbitrator  to  state  a  case  after  his  award  has 
been  duly  completed  ;  and  it  was  argued  that  in  this  case  there 
was  a  defect  of  jurisdiction,  inasmuch  as  the  award  of  the 
arbitrators  had  been  adjusted  and  signed  by  them  before  an  order 
nisi  was  obtained. 

If  there  had  been  any  evidence  to  shew  that  an  award  was  pub- 
lished on  the  same  day  as  the  order  but  before  the  latter  was 
applied  for,  I  should  not,  as  at  present  advised,  have  been  pre- 
pared to  hold  that  this  case  was  governed  by  the  decision  of  the 
Court  of  Exchequer  in  Wright  v.  Mills  (1).  There  the  Court  had 
undoubted  jurisdiction,  and  was  moreover  seized  of  the  case 
at  the  time  when,  fictione  juris,  its  order  was  held  to  have  been 
made.  Here  the  Court  had  no  process  before  it  until  the 
initial  order  was  applied  for ;  and  it  had  no  jurisdiction  to  grant 
the  order  if,  at  the  time  of  the  application,  there  was  a  com- 
pleted award. 

I  am  satisfied,  however,  that  no  foundation  has  been  laid  in 
fact  for  the  argument  which  was  addressed  to  us,  and  that  circum- 
stance probably  accounts  for  the  absence  of  any  comment  upon 
it  by  the  Court  of  Appeal.  There  is  an  affidavit  to  the  effect 
that  the  arbitrators'  award  was  drawn  up  and  signed  by  them 
before  they  had  notice  of  the  order  of  Court.  That  statement, 
which  was  the  sole  basis  of  the  argument,  plainly  implies  that 
the  award  was  not  completed  before  the  order  was  made ;  and 
that  fact  was  sufficient  to  give  the  Court  jurisdiction.  The  com- 
pletion of  the  award,  between  the  issuing  of  the  order  and  it& 

(1)  4  H.  &  N.  488. 
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intimation  to  the  arbitrators,  cannot  deprive  the  parties  of  their  H.  L.  (E.) 
statutory  remedy  or  oust  the  jurisdiction  of  the  Court.  1892 

I  am  therefore  of  opinion  that  the  judgment  appealed  from  tabernacle 
ought  to  be  affirmed  with  costs. 


Permanent 
Building 
Society 


LoKD  Heeschell  : — 

My  Lords,  the  question  involved  in  this  appeal  is  whether  the 
19th  section  of  the  Arbitration  Act  1889  applies  to  arbitra- 
tions under  the  Building  Societies  Act  1874.  That  section 
provides  that  "Any  referee,  arbitrator,  or  umpire  may  at  any 
stage .  of  the  proceedings  under  a  reference,  and  shall,  if  so 
directed  by  the  Court  or  a  judge,  state  in  the  form  of  a  special 
case  for  the  opinion  of  the  Court  any  question  of  law  arising  in 
the  course  of  the  reference."  Sect.  24  of  the  same  Act  provides 
as  follows :  "  This  Act  shall  apply  to  every  arbitration  under  any 
Act  passed  before  or  after  the  commencement  of  this  Act  as  if  the 
arbitration  were  pursuant  to  a  submission,  except  in  so  far  as  this 
Act  is  inconsistent  with  the  Act  regulating  the  arbitration  or  with 
any  rules  or  procedure  authorized  or  recognised  by  that  Act." 

It  is  said  on  behalf  of  the  appellants  that  sect.  19  of  the 
Arbitration  Act  is  inconsistent  with  the  Building  Societies  Act 
1874,  and  therefore  does  not  apply  to  arbitrations  under  it. 
The  material  section  of  the  latter  Act  is  the  36th,  which  pro- 
vides that  "every  determination  by  arbitrators  ....  under  this  Act 
of  a  dispute  shall  be  binding  and  conclusive  on  all  parties,  and  shall 
be  final  to  all  intents  and  purposes,  and  shall  not  be  subject  to 
appeal,  and  shall  not  be  removed  or  removeable  into  any  Court 
of  law,  or  restrained  or  restrainable  by  the  injunction  of  any 
Court  of  equity ;  provided  always  that  the  arbitrators  ....  may, 
at  the  request  of  either  party,  state  a  case  for  the  opinion  of 
the  Supreme  Court  of  Judicature  on  any  question  of  law." 

The  argument  for  the  appellants  is,  that  this  section  vests  in 
the  arbitrators  the  discretion  whether  a  case  shall  be  stated  or 
not,  and  that  the  later  Act,  which  empowers  the  Court  to  order 
the  arbitrators  to  state  a  case,  is  therefore  inconsistent  with  it. 
I  cannot  accede  to  this  view.  No  doubt  the  Building  Societies 
Act  empowers  the  arbitrators  to  state  a  case,  and  leaves  it  to 
them  to  determine  whether  they  will  exercise  this  power  or  not ; 
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H.  L.  (E.)   the  parties  cannot  compel  them  to  do  so.    The  Arbitration 
1892       Act  which  confers  upon  the  Court  the  power  to  order  a  case 
Tabernacle      be  stated,  if  it  applies,  adds,  no  doubt,  to  the  provisions  which 
^Bun^mNG^  are  to  govern  an  arbitration  under  the  Building  Societies  Act ; 
Society    but  it  is  clear  that  the  fact  that  the  provision  is  an  additional 
Knight,     one  does  not  of  itself  shew  that  there  is  any  inconsistency  in  the 
Lord  Herscheii.  two  Acts,  for,  if  SO,  the  24th  section  would  never  have  any  opera- 
tion.    I  think  the  test  is,  whether  you  can  read  the  provisions 
of  the  later  Act  into  the  earlier  without  any  conflict  between 
the  two.    This  you  can  clearly  do  as  regards  the  enactment 
under  consideration.  For  these  reasons  I  concur  in  the  judgment 
of  the  Court  below. 

A  further  point  was  argued  at  the  bar  which  is  not  noticed  in 
the  judgments  delivered  in  the  Court  of  Appeal.  It  was  said 
that,  even  if  the  Arbitration  Act  applied,  the  respondent  had 
come  to  the  Court  too  late,  inasmuch  as  the  arbitrators  made 
their  award  on  the  16th  of  January  1891,  and  it  was  only  on  that 
day  that  the  order  nisi  was  made,  calling  upon  the  arbitrators  to 
shew  cause  why  they  should  not  be  required  to  state  a  case  for 
the  opinion  of  the  Court.  The  learned  counsel  for  the  appellants 
contended  that  it  was  for  the  respondent  to  shew,  in  order  to 
support  the  order,  that"  it  was  obtained  before  the  arbitrators  had 
made  their  award  and  were  thus  functi  officio.  It  is  unne- 
cessary to  determine  whether  the  rule  that  a  judicial  act  must 
be  regarded  as  dating  from  the  first  moment  of  the  day  on  which 
it  is  done  would  apply  to  such  an  order  as  that  under  consi- 
deration, or  whether  it  would  be  sufficient  cause  for  not  making 
the  order  absolute  if  it  were  shewn  that  the  award,  though 
bearing  the  same  date,  was  in  fact  signed  before  the  order  nisi 
was  made.  I  can  entertain  no  doubt  that  where  an  order  nisi 
has  been  obtained  by  a  party  who  has  no  notice  of  an  award  having 
been  made,  it  is  for  those  who  contest  it  to  shew  that  the  award 
was  executed  prior  to  the  order  being  made.  This  is  not  shewn 
in  the  present  case.  The  affidavit  of  the  arbitrators  states  only 
that  their  award  was  made  and  signed  before  either  of  them 
"had  notice  of  the  order  nisi." 

For  these  reasons  I  think  the  judgment  appealed  from  should 
be  affirmed. 
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LOED  MOEEIS  : —  H.  L.  (E.) 

My  Lords,  I  concur  in  the  judgment  which  has  been  moved.  ]^ 

Tabernacle 
Permanent 

•  Building 
LOED  Field  : —  Society 

My  Lords,  I  am  also  of  opinion  that  this  appeal  should  be  dis-  Knight. 
missed.  There  are  two  questions  to  be  considered.  The  first 
one  is  of  general  importance,  namely,  whether  or  not  sect.  19  of 
the  Arbitration  Act  of  1889,  by  which  the  Court  can  order  an 
arbitrator  to  state  a  case  raising  a  question  of  law,  is  inconsis- 
tent with  the  arbitration  provisions  of  the  Building  Societies 
Act  of  1874  (37  &  38  Vict.  c.  42).  The  second  question  is  whether 
in  the  present  case  the  order  to  state  a  case  was  made  whilst  the 
proceedings  under  the  reference  were  pending. 

My  Lords,  with  regard  to  the  first  point,  I  can  see  no  reason 
whatever  why  the  enactments  should  not  very  properly  stand 
together.  The  Building  Societies  Act  contemplates  no  doubt,  as 
the  learned  judges  of  the  Divisional  Court  thought,  a  speedy  and 
comparatively  inexpensive  remedy.  It  gives  that  remedy  by 
arbitration,  the  judges  being  selected  by  the  litigating  parties 
themselves.  Those  arbitrators  might  be  laymen,  as  in  the  present 
case  they  were,  or  they  might  be  qualified  and  trained  lawyers. 
But  then  the  statute  only  gives  the  arbitrators  power  to  state  a 
case  in  their  discretion  at  the  request  of  either  party. 

Now  in  the  present  instance  the  arbitrators  seem  to  have  come  to 
the  conclusion — I  will  not  say  very  rapidly,  but  very  decidedly — 
that  the  view  which  they  took  was  the  only  possible  view  that 
could  be  taken ;  and  certainly  this  case  as  it  seems  to  me  is  an 
illustration,  and  a  very  convenient  one,  of  the  benefit  which  will 
arise  from  construing  the  two  Acts  together.  Under  the  Build- 
ing Societies  Act  the  matter  was  in  the  discretion  of  the 
arbitrators  at  the  request  of  either  party ;  but  then  there  came 
this  Act — a  general  Act — which  adds  an  element  to  it,  enabling 
either  of  the  parties  who  wishes  to  have  the  point  authoritatively 
determined  to  apply  to  a  judge  to  compel  the  arbitrators  whether 
they  will  or  no  to  state  a  case. 

It  was  thought  by  the  learned  judges  in  the  Divisional  Court 
that  by  implication  that  provision  was  excluded,  because  it  was 
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Permanent 
Building 
Society 

V. 

Knight. 

Lord  Field. 


H.  L.  (E.)  said  that  the  Building  Societies  Act  being  an  Act  eminently  for 
1892  the  discussion  of  questions  without  delay  and  without  expense. 
Tabernacle  it  was  entirely  contrary  to  the  sense  and  principle  of  that  Act 
to  import  the  power  to  compel  the  arbitrators  to  state  a  case 
when  that  Act  itself  had  laid  down  the  only  limits  within  which 
a  case  was  to  be  stated.  But  it  must  be  recollected  that  it  may 
be  far  better,  and  must  be  generally  far  better,  in  a  case  where 
the  rights  of  the  parties  depend  upon  a  question  of  pure  law,  the 
construction  of  statutes  or  authorities,  to  have  a  right  decision 
than  to  have  merely  an  inexpensive  one,  and  when  it  is  seen  that 
the  Legislature  here  has  interposed  the  discretion  of  the  judge 
before  whom  the  case  must  come  before  any  case  can  be  stated 
for  decision,  it  seems  to  me  that  there  is  no  sufficient  ground 
in  the  supposed  policy  of  the  Acts  in  question  for  excluding  the 
operation  of  the  last  Act.  The  provisions  may  very  well  stand 
together.  By  the  first  either  party  may  request ;  by  the  second 
if  either  party  request  and  the  arbitrators  refuse  to  state  a  case, 
then  upon  the  party  going  before  a  judge  and  shewing  that 
the  case  is  one  involving  some  question  of  law  (upon  which  two 
opinions  may  possibly  exist)  the  judge  has  power  to  compel  the 
arbitrators  to  state  a  case. 

With  regard  to  the  second  point,  I  should  not  be  prepared  to 
carry  further  the  doctrine  with  respect  to  part  of  a  day  and  to 
hold  that  it  cannot  be  considered  in  certain  cases.  In  this  case 
I  am  clearly  of  opinion,  and  the  evidence  satisfies  me,  that  the 
order  was  really  and  truly  made  before  the  award. 


Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 


Lords  Journals  31st  May  1892. 


Solicitor  for  appellants :  J".  B,  PaJceman. 
Solicitors  for  respondent :  Hatchett- Jones  &  Co. 
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Appellants  ; 


H.  L.  (B.) 


1892 


May  31. 


STYLES  (Surveyor  of  Taxes) 


Eespondent. 


Hevenue — Income  Tax — Life  Assurance — Annuities,  Sale  of — Profits  or  Gains, 
Assessment  of — Deductions  in  respect  of  Annuities  paid — Income  Tax  Act 
— 5  (fc  6  Vict.  c.  35  s.  100  ScJied,  D  case  1,  rule  4 ;  s.  102. 

A  life  assurance  society  as  part  of  its  business  sold  or  granted  annuities 
in  consideration  of  a  lump  sum  or  premium  paid  down  in  the  case  of  an 
immediate  annuity,  and  of  a  similar  payment  or  of  periodical  premiums 
in  the  case  of  a  deferred  or  contingent  annuity.  In  making  up  the  balance 
sheet  shewing  the  amount  of  its  profits  and  gains  for  the  purpose  of 
assessment  to  income  tax,  under  Sched.  D,  the  society  deducted  from  its 
gross  income  the  sum  paid  in  discharge  of  its  annuity  contracts.  Upon 
the  assessment  for  the  year  1885-6  (and  before  the  coming  into  operation 
of  the  Customs  and  Inland  Kevenue  Act  1888  s.  24  sub-s.  3) ; — 

Held,  reversing  the  decisions  of  the  Queen's  Bench  Division  (24  Q.  B.  D. 
500)  and  of  the  Court  of  Appeal  (25  Q.  B.  D.  351),  that  the  society  was 
not  liable  to  be  assessed  in  respect  of  the  amount  paid  by  it  for  annuities. 

Alexandria  Water  Company  v.  Musgrave  (11  Q.  B.  D.  174)  distin- 
guished. 


ixPPEAL  from  an  order  of  the  Court  of  Appeal  (1)  upon  a  case 
stated  by  Commissioners  of  Income  Tax  under  43  &  44  Yict. 
e.  19  s.  59  stating  in  substance  the  following  facts  : — 

The  Gresham  Life  Assurance  Society  carries  on  the  business  of 
life  insurance  consisting  (inter  alia)  of  the  sale  of  annuities  for 
life  or  any  less  time.  The  consideration  for  the  granting  of  an 
insurance  of  a  lump  sum  payable  on  death  is  either  the  payment 
periodically  of  sums  of  money  or  premiums,  or  in  some  cases  the 
payment  of  a  lump  sum  as  a  single  premium  paid  at  the  time  of 
effecting  the  insurance.  The  consideration  for  the  granting  of 
an  immediate  annuity  is  the  payment  of  a  lump  sum  or  premium 
paid  down,  and  the  consideration  for  a  deferred  or  contingent 
annuity  is  the  payment  of  periodical  premiums  or  of  a  lump  sum 
paid  down. 


(1)  25  Q.  B.  D.  351. 
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H.  L.  (E.)      The  annuity  obligations  of  the  society  when  undertaken  are 
1892       in  many  instances  dischargeable  abroad.    The  returns  of  the 
Geesham    society  as  regulated  by  the  Life  Assurance  Companies  Act  1870 
j^o?  SooiETY      based  (inter  alia)  upon  actuarial  calculations  of  prospective 
V.        liabilities  under  existing  contracts. 

_ '  The  return  furnished  to  the  Board  of  Trade  dated  January 
1886  correctly  sets  forth  the  income  and  expenditure  of  the 
society  for  three  years  ended  the  30th  of  June  1885  and  the 
methods  by  which  the  profits  or  gains  of  the  society  are  actuarially 
ascertained. 

Of  this  account  "The  Valuation  Balance- Sheet "  shews  a 
surplus  profit  for  three  years  of  £97,553  2s.  9d,  From  this  has 
to  be  deducted  the  surplus  brought  forward  from  the  previous 
triennium,  viz.,  £4496  6s.  Id.,  leaving  a  balance  of  £93,056  16s.  8d, 
The  society  have  during  the  triennium  paid  income  tax  on 
£120,722  chiefly  by  tax  being  deducted  at  its  source  on  payment 
to  them  of  interest  and  dividends. 

The  society  in  arriving  at  the  amount  of  profits  and  gains  for 
three  years,  amounting  as  above  shewn  to  £93,056  16s.  Sd.,  had 
taken  into  account  (among  other  items  of  expenditure)  the 
following  items,  viz.  :  The  sum  paid  in^  discharge  of  its  annuity 
contracts,  viz.,  £253,252  5s.  lOd.,  and  the  sum  of  £3247  which  had 
been  paid  for  income  tax.  These  two  sums  of  £253,252  5s.  lOd, 
and  £3247  added  to  the  said  sum  of  £93,056  16s.  8d,  amount 
together  to  the  sum  of  £349,556  2s.  6d.  From  this  amount  the 
Surveyor  of  Taxes  admitted  by  way  of  deduction  the  sum  on 
which  income  tax  had  already  been  paid  as  aforesaid,  viz., 
£120,722,  and  claimed  that  the  society  was  chargeable  for  the 
three  years  with  the  difference  of  £228,834  2s.  6d. 

One  year's  proportion,  or  one-third  part  of  this  sum,  amounts 
to  the  sum  of  £76,278  Os.  10c?.,  for  which  amount  the  society  was 
assessed  for  the  year  ending  the  5th  of  April  1886. 

The  Surveyor  of  Taxes  contended  that  the  exception  of  the 
annuities  and  the  income  tax  paid  by  the  society  was  by  way  of 
deduction  from  the  gross  income  of  the  society  in  arriving  at  the 
amount  on  which  income  tax  should  be  charged,  and  that  the 
same  was  not  allowable  under  5  &  6  Yict.  c.  35  ss.  100  and  159, 
and  16  &  17  Vict.  c.  34  s.  40 ;  and  further,  that  the  society  was 
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entitled  to  deduct  and  should  deduct  the  amount  of  the  duty  on  H.  L.  (E.) 
payment  of  each  annuity  under  5  &  6  Yict.  c.  35  s.  102,  and  1892 

16  &  17  Yict.  c.  34  s.  40.  Gb^am 

The  society  contended  that  they  had  treated  and  were  entitled  ^cn^rV 
to  treat  the  payment  of  annuities  in  the  same  manner  as  the      ,  v. 

StYT  "PR 

payment  of  sums  payable  on  the  death  of  the  assured,  and  that   

the  same  cannot  be  treated  as  a  deduction  from  or  be  brought 
into  account  so  as  to  increase  profits,  or  be  treated  as  paid  out  of 
profits  or  gains  either  within  the  meaning  of  Sched.  D,  4th  rule, 
1st  case,  sect.  100  and  sect.  102  of  5  &  6  Yict.  c.  35,  or  as  other- 
wise brought  into  charge  by  virtue  of  such  Act,  or  as  sums  on 
which  income  tax  is  payable  by  the  society  under  any  of  the 
provisions  of  the  16  &  17  Yict.  c.  34. 

The  Commissioners  confirmed  the  assessment  and  stated  a 
case,  the  question  for  the  opinion  of  the  Court  being — 

Whether  the  society  is  liable  to  be  assessed  in  respect  of  the 
amount  paid  by  them  for  annuities  or  any  part  thereof. 

The  Queen's  Bench  Division  (Pollock  B.  and  Hawkins  J.) 
being  of  opinion  that  the  society  was  liable  to  be  assessed  to 
income  tax  in  respect  of  the  amount  paid  by  them  for  annuities 
for  the  year  ending  the  5th  of  April  1886,  affirmed  the  determina- 
tion of  the  Commissioners  (1).  This  decision  was  affirmed  by  the 
Court  of  Appeal  (Lord  Esher  M.E.,  Lindley  and  Lopes  L.J  J.)  (2). 

March  25,  28,  29.    Sir  H.  Bavey  Q.C.  and  Lumley  Smith  Q.C. 
( W.  Foohs  with  them)  for  the  appellants  : — 

The  error  is  in  supposing  that  the  annuities  are  paid  out  of 
profits  and  gains.  The  society  has  ascertained  its  profits  exactly 
as  any  tradesman  does  for  the  purpose  of  income  tax.  The  rules 
of  the  Act  of  1842  (5  &  6  Yict.  c.  35  s.  100  Sched.  D)  are  directed 
to  ascertaining  the  taxable  income.  Eule  4  of  the  first  case  (on 
which  reliance  is  placed  by  the  other  side)  says  that  no  deduc- 
tion shall  be  made  on  account  of  any  annual  interest,  or  any 
annuity  or  other  annual  payment,  payable  out  of  the  profits  or 
gains.  If  these  annuities  were  payable  out  of  the  society's 
profits  and  gains  the  decisions  below  would  be  right ;  but  they 
are  not :  they  are  paid  out  of  the  general  fund.  The  profits 
(1)  24  Q.  B.  D.  500.  (2)  25  Q.  B.  D.  351. 
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H.  L.  (E.)   and  gains  "  of  a  life  insurance  business  must  be  ascertained  in 

1892      the  ordinary  way  and  upon  the  principles  applicable  to  business 

Gkesham  :  in  general.    In  a  business  for  the  sale  of  annuities  the  profits 

ANc?  Society       gains  cannot  be  ascertained  till  the  annuities  are  paid.  It 

^  is  said  contra  that  if  the  annuities  were  not  paid  the  profits  and 

Styles.  .  r  r 

  gains  would  be  larger.    But  that  is  not  so ;  unless  the  annuities 

were  paid  there  would  be  no  profits  or  gains,  for  there  would  be 
no  business  done  in  annuities.  If  the  construction  contra  were 
to  prevail  the  words  "  annuity  or  other  annual  payment "  would 
include  an  annual  payment  of  rent  for  the  society's  premises,  or 
the  salary  of  clerks  &c.  The  prohibition  in  rule  4  then  cannot 
touch  this  case ;  nor  do  sects.  102  and  159  give  any  light.  And 
sect.  40  of  16  &  17  Yict.  c.  34  has  no  bearing.  The  case  comes 
under  the  first  of  the  rules  applying  to  both  the  first  and  second 
cases  of  Sched.  D :  these  annuities  are  "  money  wholly  and 
exclusively  laid  out  or  expended  for  the  purposes  of  such  trade 
or  concern."  The  Legislature  has  itself  furnished  an  argument 
in  favour  of  the  appellants  by  the  Customs  and  Inland  Ee venue 
Act  1888.  Sect.  24  sub-sect.  3  of  that  Act  requires  the  person 
paying  annuities  charged  with  income  tax  under  Sched.  D, 
and  not  payable,  or  not  wholly  payable,  out  of  profits  or  gains 
brought  into  charge  to  such  tax,  to  deduct  the  tax  out  of  such 
annuities.  The  present  assessment  being  in  respect  of  the  year 
1885-1886  is  not  affected  by  that  Act.  The  Court  of  Appeal 
held  that  the  case  was  governed  by  Alexandria  Water  Comj^any  v. 
Musgrave  (1),  which  only  decided  that  no  deduction  could  be 
made  in  respect  of  interest  on  the  debenture  bonds  of  the  com- 
pany. This  is  not  disputed ;  interest  on  bonds  is  an  "  annual 
payment,  payable  out  of  the  profits  or  gains." 

Sir  E.  Clarice  S.G.  and  Danchverts  (Sir  B.  E.  Webster  A.G. 
with  them)  for  the  respondent : — 

It  cannot  make  any  difference  to  the  society  which  way  the 
appeal  is  decided.  The  tax  is  not  a  charge  on  the  society ;  the 
society  is  liable  to  be  assessed,  but  it  may  collect  the  amount 
from  the  annuitants.  Kule  4  of  the  first  case  of  Sched.  D  applies 
to  the  case.    That  rule  must  have  intended  to  tax  something 

(1)  11  Q.  B.  D.  174. 
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which  was  not  otherwise  taxed ;  deductions  in  respect  of  capital   H.  L.  (E.) 
and  interest  are  dealt  with  by  rule  3,  and  rule  4  cannot  have  1892 
meant  merely  to  repeat  the  provisions  of  rule  3.    "  Profits  and  gresham 
gains  "  in  the  Act  include  everything  which  is  receipt  except  tocmrY 
such  deductions  as  are  expressly  permitted  and  named  in  the  g^^LEs 

Act.    These  annuities  are  in  truth  payable  and  paid  out  of   

profits  and  gains ;  they  are  part  of  the  society's  assessable  income, 
just  as  much  as  the  interest  on  debenture  bonds.  The  decision 
in  Alexandria  Water  Company  v.  Musgrave  (1)  was  given  in  1883  ; 
the  budgets  of  Chancellors  of  the  Exchequer  are  based  on  the 
law  as  declared  ;  communis  error  facit  jus ;  and  law  immediately 
acted  on  (though  only  for  a  few  years)  should  not  be  disturbed. 
The  appellants'  contention  is  inconsistent  with  the  decision  of 
Pollock  B.  and  Hawkins  J.  in  Mersey  Loan  and  Discount  Company 
V.  Wootton  (2)  where  it  was  held  that  a  company  allowing  interest 
to  depositors  on  the  amounts  of  their  deposits  was  not  entitled  to 
deduct  the  interest  in  making  its  return  of  profits. 

[They  also  referred  to  sects.  102  and  159;  sect.  190,  Sched.  G-, 
rule  7 ;  sects.  120  and  124  of  5  &  6  Yict.  c.  35 ;  16  &  17  Yict. 
c.  34  s.  40 ;  Trustees  of  Psalms  and  Hymns  v.  Whitivell  (3) ;  Last 
V.  London  Assurance  Corporation  (4) ;  Foley  v.  Fletcher  (5)  ;  Taylor 
V.  Evans  (6) ;  and  Goslings  v.  Blaise  (7).] 

Lumley  Smith  Q.C.  in  reply. 

The  House  took  time  for  consideration. 

May  31.    Lokd  Halsbuey  L.C.  : — 

My  Lords,  the  commercial  concern  in  respect  of  which  the 
question  arises  here  consists  of  a  business  which  is  carried  on 
by  receiving  a  sum  of  money  as  the  purchase-money  for  the 
granting  of  annual  sums.  The  sum  so  granted  is  certainly  an 
annuity  and  an  annual  payment,  and  I  believe  it  is  the  for- 
tuitous use  of  those  words  under  circumstances  that  I  shall 

(1)  11  Q.  B.  D.  174.  (4)  10  App.  Cas.  438. 

(2)  2  Tax  Cases,  316.  (5)  3  H.  &  N.  769. 

(3)  3  Tax  Cases,  7.  (6)  1  H.  &  N.  101. 

(7)  23  Q.  B.  D.  324. 
A.  C.  1892.  3         2  A 
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H.  L.  (E.)   presently  discuss  which  has  given  rise  to  what  seems  to  me  an 

1892      erroneous  construction  of  the  statute. 

Geesham       The  question  arises  under  the  Income  Tax  Acts,  and  the  Act 

Life  Asstjr-  jtself  like  all  the  Acts  of  the  same  class  purports  to  be  "  An  Act 
ANCE  Society  ^  _  r  r 

V.        for  granting  to  Her  Majesty  duties  on  profits  arising  from 

  *     property,  professions,  trades,  and  offices." 

LordH^sbuiy,     -^^^  j  ^qq^yq  q^^^  fQj.  f]^Q  moment  the  question  of  laud,  and  the 

object  being  to  tax  profits  certain  rules  have  been  inserted  in 
the  statute  which  have  become  and  are  made  in  truth  parts  of 
the  Act  itself.  But  the  rules  are,  as  they  themselves  import, 
rules  for  ascertaining  the  duties.  "  The  amount  of  the  profits 
and  gains  "  was  the  expression  all  through  the  earlier  legislation 
on  the  subject  down  to  the  Act  of  1805.  In  that  year  the  expres- 
.^ion  was  altered,  as  is  pointed  out  by  Mr.  Do  well  in  his  valuable 
book  on  the  Income  Tax  Acts,  p.  114,  and  the  observation 
appears  to  be  well  founded,  that  the  alteration  of  the  language 
pointed  rather  to  a  more  careful  return  or  statement  of  income, 
an  account  in  a  debtor  and  creditor  form  and  intended  to 
prevent  deductions,  which  possibly  had  been  up  to  that  time 
claimed,  being  permitted  to  reduce  the  amount  of  the  profit 
which  the  debtor  and  creditor  account  ought  to  shew.  But 
except  as  indicating  the  form  rather  than  the  substance  of  what 
should  be  shewn  in  the  return  as  the  balance  of  profits  and 
gains,  I  am  in  the  condition  of  Lord  Blackburn,  who  said,  in 
the  case  of  CoUness  Iron  Compan]/  v.  Black  (1)  that  he  had 
'ibeen  unable  to  discover  any  difference  in  the  meaning  of  the 
two  phrases. 

Now,  if  I  understood  the  contention  before  your  Lordships 
aright,  it  rested  on  the  fourth  rule  relating  to  assessment  under 
Schedule  D  which  prohibited  any  deduction  being  made  on 
account  of  any  annual  interest  or  any  annuity  or  any  other 
annual  payment,  and  as  those  sums  were  annuities  or  annual 
payments  it  was  said  that  they  were  not  to  be  deducted  in  esti- 
mating the  amount  of  the  profits  and  gains  arising  as  aforesaid. 
And  if  the  rule  had  stopped  at  the  point  up  to  which  I  have 
quoted  it  I  should  have  concurred  with  the  contention  of  the 
surveyor.    But  the  rule  does  not  stop  there.    In  order  to  be  a 

(1)  6  App.  Gas.  334. 
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prohibited  reduction  it  must  be  sought  to  be  made  on  an    H.  L.  (E.) 
annuity  or  other  annual  payment  payable  "  out  of  such  profits  1892 
or  gains."  Gresham 

Now  to  my  mind  it  is  very  clear  what  is  the  intuitus,  both  from  ^ce^^ciett 
the  enactment  and  from  the  rules  under  which  the  duties  are  to 
be  ascertained.  The  thing  to  be  taxed  is  the  amount  of  profits 
and  gains.  The  word  "  profits  "  I  think  is  to  be  understood  in  its  ^^^^^^q^^^* 
natural  and  proper  sense — in  a  sense  which  no  commercial  man 
would  misunderstand.  But  when  once  an  individual  or  a 
company  has  in  that  proper  sense  ascertained  what  are  the 
profits  of  his  business  or  his  trade,  the  destination  of  those 
profits,  or  the  charge  which  has  been  made  on  those  profits  by 
previous  agreement  or  otherwise,  is  perfectly  immaterial.  The 
tax  is  payable  upon  the  profits  realized,  and  the  meaning  to  my 
mind  is  rendered  plain  by  the  words  "  payable  out  of  profits." 

It  would  be  an  extraordinary  thing  to  suggest  that  where  a 
business  consists  of  granting  annuities  it  is  to  be  taxed  upon  a 
different  principle  from  any  other  commercial  concern,  and  no 
one  I  suppose  could  doubt  that  in  any  other  commercial  concern 
the  cost  of  the  thing  sold  to  the  trader  is  one  of  the  expenses 
incident  to  the  carrying  on  of  the  trade. 

If  an  annuity  seller  is  to  be  treated  differently  from  a  seller 
of  any  ordinary  article  of  commerce — coals  or  corn  or  the  like — 
one  would  have  expected  to  find  some  words  in  the  statute 
rendering  him  obnoxious  to  a  different  system  of  taxation  and 
enforcing  a  different  mode  of  ascertaining  profits,  whereas  it 
seems  to  me  that  the  application  of  the  general  words  "  profits 
and  gains"  or  *^  balance  of  profits  and  gains"  are  equally 
applicable  whatever  the  commercial  concern  carried  on  may  be. 

I  think  one  gets  a  very  fair  notion  of  what  was  in  the  mind 
of  the  legislature  by  a  variety  of  cases  put  in  the  course  of  the 
argument,  which  it  is  not  necessary  to  repeat  here. 

The  Court  of  Appeal  seems  to  have  been  impressed  by  the 
decision  in  Alexandria  Water  Comjjany  v.  Musgrave  (1).  With 
the  decision  in  that  case  I  am  not  disposed  to  disagree,  though 
I  am  not  quite  certain  I  am  able  to  adopt  the  reasoning  which 
to  some  extent  appears  to  depend  upon  a  distinction  between 
(1)  11  Q.  B.  D.  174. 
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H.  L.  (E.)   the  words  "  gains  "  and  "  profits,"  a  distinction  which  I  cannot 

1892      assent  to  ;  but  upon  the  facts  I  think  I  should  have  come  to  the 

Gresham    same  conclusion,  since,  to  put  it  very  plainly,  in  that  case  it 

SocmTY       ^  claim  to  deduct  the  company's  debts  for  borrowed  capital 

and  diminish  the  amount  of  the  profits  of  the  tradinsr. 
Styles.  . 

  The  whole  point  seems  to  me  to  depend  upon  the  words  out 

ord  Halsbury,  pj.Qg|g  q^^^  gaius."  Profits  and  gains  must  be  ascertained  on 
ordinary  principles  of  commercial  trading,  and  I  cannot  think 
that  the  framers  of  the  Act  could  be  guilty  of  such  confusion  of 
thought  as  to  assume  that  the  cost  of  the  article  sold  to  the 
trader  which  he  in  turn  makes  his  profit  by  selling  was  not  to 
be  taken  into  account  before  you  arrived  at  what  was  intended 
to  be  the  taxable  profit. 

As  I  have  said,  the  confusion  has  arisen  from  the  use  of  the 
words  "  annuity  or  other  annual  payment,"  without  considering 
that  this  particular  commercial  adventure  consists  in  selling 
annuities,  and  that  which  they  pay  therefore  is  to  them  the  cost 
of  the  article  supplied. 

You  can  no  more  refuse  to  take  that  cost  into  your  considera- 
tion when  ascertaining  the  balance  of  profits  and  gains  than  you 
could  the  cost  of  the  coals  or  the  corn  to  the  coal  merchant  and 
to  the  corn  merchant,  in  ascertaining  what  are  the  profits  from 
his  trade. 

I  am  therefore  of  opinion  that  the  judgment  appealed  from 
ought  to  be  reversed. 

Lord  Watson  : — 

My  Lords,  the  business  carried  on  by  the  appellant  society  is 
that  of  life  insurance ;  and  one  branch  of  it  consists  in  the  sale 
of  annuities  to  the  public.  The  consideration  for  an  immediate 
annuity  is  a  lump  sum  instantly  paid ;  and,  for  a  deferred  or 
contingent  annuity,  may  either  be  a  lump  sum  or  a  series  of 
periodical  payments.  The  question  raised  for  decision  in  this 
appeal  relates  to  an  assessment  under  Schedule  D  in  respect  of 
the  annual  profits  and  gains  arising  from  the  appellants'  business 
for  the  fiscal  year  ending  the  5th  of  April,  1886. 

In  accordance  with  the  provisions  of  sect.  100,  case  1st,  rule  1, 
of  the  Act  of  1842  (5  &  6  Yict.  c.  35),  the  amount  upon  which 
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the  appellants  became  liable  to  pay  income-tax  for  the  year  in   H.  L.  (E.) 
question  was  one-third  of  the  assessable  profits  or  gains  which  1892 
had  accrued  to  them  during  the  three  years  immediately  pre-  Gresham 
ceding  the  30th  of  June,  1885,  the  date  at  which  their  books  were  ^^ce^soc^^tt 
last  balanced.    The  appellants  had,  in  the  course  of  these  three 
years,  paid  upwards  of  £250,000  in  discharge  of  their  contract 
obligations  to  their  annuitants.    The  respondent,  in  estimating 
the  triennial  average,  included  all  these  payments  in  the  balance 
of  assessable  profits  or  gains,  disregarding  the  contention  of  the 
appellants  that  they  ought  to  be  treated  as  items  of  debit,  for 
the  purpose  of  ascertaining  the  balance.  On  appeal,  the  Commis- 
sioners for  General  Purposes  of  the  Income  Tax  Acts  for  the  City 
of  London  confirmed  the  assessment  and  stated  a  special  case,  in 
terms  of  43  &  4:4:  Yict.  c.  19,  s.  59.    The  decision  of  the  commis- 
sioners has  been  upheld  by  a  Divisional  Bench,  as  well  as  by 
the  Court  of  Appeal. 

Eule  1  of  sect.  100,  case  1st,  prescribes  that  the  duty  to  be 
charged  shall  be  computed  on  a  sum  not  less  than  "  the  full 
amount  of  the  balance  of  the  profits  or  gains  of  such  trade, 
manufacture,  adventure  or  concern."  It  plainly  contemplates 
the  preparation  of  a  balance-sheet  in  which  proper  trading  dis- 
bursements and  liabilities  are  to  be  set  against  trade  assets,  so 
that  the  surplus  of  the  latter,  if  any,  will  represent  the  assessable 
profits  or  gains  of  the  concern.  All  the  other  rules  applicable  to 
Schedule  D  are  framed  upon  the  same  footing.  Eule  3  of  case 
1st  specifies  certain  items  which  a  trader  might,  naturally 
enough,  for  his  own  private  purposes,  insert  on  the  debit  side  of 
the  sheet ;  and  enacts  that  these  shall  not  be  allowed  as  deduc- 
tions, in  estimating  his  profits  for  the  purposes  of  the  income-tax. 
Eule  4  of  case  1st  provides,  that  "  in  estimating  the  amount 
-of  the  profits  and  gains  arising  as  aforesaid  no  deduction  shall 
be  made  on  account  of  any  annual  interest,  or  any  annuity  or 
other  annual  payment,  payable  out  of  such  profits  or  gains." 

The  first  of  the  rules  applicable  to  cases  1  and  2  of  sect.  100, 
provides  that,  in  estimating  the  balance  of  the  profits  or  gains  to 
be  charged  according  to  either  case,  no  sum  shall  be  set  against 
or  deducted  from  such  profits  or  gains  for  "  any  disbursements 
or  expenses  whatever,  not  being  money  wholly  and  exclusively 
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H.  L.  (E.)   laid  out  or  expended  for  the  purposes  of  such  trade,  manufacture, 

1892      adventure  or  concern."    It  seems  tolerably  clear,  and  it  was 

Gbesham    hardly  disputed  by  the  respondent,  that  all  payments  made  by 

Life  Assur-  appellants  on  account  of  the  annuities  which  they  have  con- 
ANCE  Society         rr  j 

V.        tracted  to  pay  are,  in  the  strictest  sense  of  the  words,  disburse- 
Styles. 

  ments  made  wholly  and  exclusively  for  the  purposes  of  their 

LordWatson.  j^^g-j^^gg^  rJ^^Q  appellants  trade  in  annuities,  and  these  disburse- 
ments are  the  consideration  or  part  of  the  consideration  which 
they  are  bound  to  give  in  return  for  the  annuitants'  purchase- 
money  already  received  by  them  and  carried  to  their  credit  in 
the  balance-sheet.  Unless  the  statute  forbids  it,  the  appellants 
must  have  the  same  right  to  deduct  such  payments,  in  estimat- 
ing their  assessable  profits,  as  a  grocer  has  to  deduct  the  price 
paid  by  him  for  the  tea  or  sugar  which  he  retails.  If  there  be 
one  point  free  from  obscurity  in  the  Act  of  1842  it  is  this,  that 
the  Legislature  intended  all  traders,  whether  in  groceries,  annui- 
ties, or  other  articles  of  commerce,  to  be  assessed  upon  the  same 
footing. 

The  learned  counsel  for  the  respondent  were  constrained  to 
admit  that,  were  it  not  for  the  terms  of  rule  4  of  case  1st,  the 
appellants  would  be  entitled  to  the  deductions  which  they  claim. 
But  they  argued  that  the  expression  "  profits  and  gains,"  which 
occurs  twice  in  that  rule,  in  each  instance  signifies  the  gross 
receipts  of  the  trader,  or,  in  other  words,  the  whole  items  stand- 
ing on  the  credit  side  of  the  balance-sheet.  Upon  that  construc- 
tion of  the  rule  no  deduction  could  be  allowed,  in  estimating 
profits,  of  "  any  annual  interest,  or  any  annuity  or  annual  pay- 
ment;" and  one  of  many  startling  results  would  be  that  the 
yearly  rent  and  taxes  paid  by  a  trader  for  his  business  premises, 
and  yearly  wages  paid  to  his  servants,  would  not  be  dealt  with 
as  payments  out  of  trading  capital,  but  would  be  included  in  the 
profits  upon  which  he  pays  income  duty. 

Although  it  appears  to  have  been  accepted  by  both  Courts 
below,  I  cannot  assent  to  the  construction  put  upon  rule  4  by 
the  respondent,  which  is,  in  my  opinion,  at  variance  with  its 
context.  The  rule  begins  thus :  "  In  estimating  the  amount  of 
the  profits  and  gains  arising  as  aforesaid."  Does  that  mean  "  in 
estimating  the  amount  of  the  traders'  assets  "  ?    I  venture  to 
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think  not.    I  think  the  words  refer,  not  to  total  assets,  but  to   H.  L.  (E.) 
the  balance  of  profits  and  gains  to  be  ascertained  by  virtue  of  the  1892 
preceding  rules,  for  the  purpose  of  being  charged  with  income  Gresham 
duty.    The  rule  then  goes  on  to  prescribe  that  there  shall  be  no  ^^cibty 
deduction  made  on  account  of  any  annual  interest,  or  any  annuity  ^- 
or  other  annual  payment,  "  payable  out  of  such  profits  or  gains." 
These  last  words  refer  back  to  profits  and  gains  as  described  in 
the  commencement  of  the  rule,  and  must,  therefore,  be  taken  to 
mean,  not  gross  receipts,  but  profits  and  gains,  the  amount  of 
which  is  to  be  estimated  for  the  purposes  of  the  Act.    Had  it 
been  the  intention  of  the  Legislature  to  enact  that  no  annual 
interest,  annuity,  or  other  annual  payment  should  be  inserted  on 
the  debit  side  of  the  balance-sheet,  it  appears  to  me  that  rule  4 
would  have  been  expressed  in  very  different  terms.    The  rule,  as 
it  stands,  merely  enacts  that  no  annual  payment,  which  falls  to 
be  paid  out  of  profits,  shall  be  deducted  from  profits,  in  assessing 
for  income-tax. 

The  respondent  relied  in  argument  upon  sect.  102,  which 
directly  charges  with  duty  all  annuities,  yearly  interest  of 
money,  or  other  annual  payments,  whether  such  payments  shall 
be  payable  within  or  out  of  Great  Britain.  That  enactment  is 
qualified  by  the  proviso  that  no  assessment  shall  be  made  upon 
the  person  entitled  to  such  payments,  in  the  case  where  the 
same  shall  be  "payable  out  of  profits  or  gains  brought  into 
charge  by  virtue  of  this  Act."  In  that  case  the  trader  must 
pay  upon  the  whole  profits  or  gains  brought  into  charge,  but  is 
authorized  to  deduct  income  tax  in  settling  .with  the  person 
entitled.  These  provisions  do  not  appear  to  me  to  throw  any 
light  upon  the  question,  because,  in  order  to  ascertain  what 
profits  or  gains  are  brought  into  charge  by  the  Act,  it  is  neces- 
sary to  go  back  to  the  rules  of  case  1st  of  sect.  100. 

Sect.  40  of  the  Act  of  1853  (16  &  17  Vict.  c.  34),  which  was 
also  referred  to  in  the  course  of  the  argument,  has  really  no 
bearing  upon  the  present  question.  It  empowers  persons  who 
are  liable  to  the  payment  of  any  rent,  or  any  yearly  interest  of 
money,  or  any  annuity  or  other  annual  payment,  on  making  such 
payment,  to  deduct  and  retain  thereout  the  amount  of  the  rate 
of  income  duty  payable  at  the  time ;  but  it  has  no  application 
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H.  L.  (E.)  to  annual  payments,  payable  out  of  profits  or  gains.  Sect.  24  (3) 
1892      of  the  Customs  and  Inland  Eevenue  Act,  1888,  for  the  first  time 
Geesham    made  it  compulsory  upon  the  persons  liable  in  payment  to  retain 
Life  ^^^sue-^  income-tax,  upon  their  making  payment  out  of  the  capital  which 
they  employ  in  trade,  of  any  interest  of  money  or  annuities 
charged  with  the  tax  under  Schedule  D,  and  not  payable  or 
wholly  payable  out  of  profits  brought  into  charge  to  such  tax. 
Had  that  enactment  been  in  force  in  the  year  1885-6,  the  present 
controversy  would  never  have  arisen. 

The  only  point  which  remains  for  consideration  is  this,  whether 
the  annuities  paid  by  the  appellants  are  payable,  within  the 
meaning  of  rule  4,  out  of  profits  and  gains.  In  order  to  bring 
annuities  or  other  annual  payments  within  the  scope  of  the  rule, 
they  must,  in  my  opinion,  either  be  directly  charged  upon  pro- 
fits, or  be  in  themselves  of  such  a  character  that  they  form  a 
proper  charge  upon  profits.  Now,  I  cannot  understand  in  what 
sense  the  annuities  in  question  can  be  said  to  be  properly  charge- 
able to  profits.  An  annuity  to  the  widow  of  a  deceased  partner, 
interest  on  capital  advanced  by  a  partner,  or  upon  money  bor- 
rowed for  the  purposes  of  the  business,  are  truly  payable  out  of 
profits  earned,  and  therefore  ought  not  to  be  deducted  in  esti- 
mating the  income  yielded  by  the  business.  On  that  ground  I 
agree  with  the  decision  of  the  Court  of  Appeal  in  Alexandria 
Water  Company  v.  Musgrave  (1),  although  I  am  unable  to  concur 
in  all  the  reasons  which  were  assigned  for  it.  But  the  business 
of  the  appellants  consists  in  employing  their  trading  capital  to 
pay  annuities,  as  the  counterpart  of  the  consideration  given  by 
the  annuitant,  and  the  annuities  are  payable  out  of  stock  and 
not  out  of  business  profits. 

On  these  grounds  I  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  Chancellor. 


Lord  Heeschell: — 

My  Lords,  the  appellant  society,  as  part  of  the  business  which 
it  carries  on,  sells  or  grants  annuities  in  consideration  of  a  pre- 
mium or  lump  sum  paid  down  in  the  case  of  an  immediate 
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annuity,  and  of  a  similar  payment  or  of  periodical  premiums   H.  L.  (E.) 
in  the  case  of  a  deferred  or  contingent  annuity.    In  making  up  1892 
tlie  balance-sheet,  shewing  the  amount  of  its  profits  and  gains  gresham 
for  three  years,  the  society  put  on  the  one  side  of  the  account  Society 
the  consideration  money  received  for  annuities  granted ;  on  the     ^  v. 

other  side  was  put  the  sum  paid  in  discharge  of  its  annuity   

contracts.    The  surveyor  of  taxes  contended  that  the  latter  sum   

ought  not  to  have  entered  into  the  account  for  the  purpose 
of  ascertaining  the  profits  and  gains  on  which  income-tax  was 
to  be  assessed  under  Schedule  D  of  the  Income  Tax  Acts. 

This  contention  was  based  upon  the  fourth  rule,  relating  to 
assessment  under  Schedule  D,  which  is  in  the  following  terms : 
"In  estimating  the  amount  of  the  profits  and  gains  arising  as 
aforesaid  no  deduction  shall  be  made  on  account  of  any  annual 
interest,  or  any  annuity  or  other  annual  payment,  payable  out  of 
such  profits  or  gains."  It  was  said  that  this  expressly  prohibited 
any  deduction  in  respect  of  the  annuities  paid  by  the  society ; 
that  the  income-tax  must  be  paid  upon  the  basis  that  the  entire 
sum  received  by  the  society  as  the  consideration  for  its  under- 
taking to  pay  annuities  was  to  be  assessed  as  profits  and  gains ; 
and  that  the  society  would  have  a  right  to  deduct  income-tax 
when  paying  the  annuities  to  those  who  had  purchased  them. 
The  contention  of  the  surveyor  of  taxes  has  been  sustained 
by  the  Divisional  Court  and  the  Court  of  Appeal.  The  learned 
judges  in  the  Court  of  Appeal  founded  their  judgment  mainly 
upon  a  prior  decision  of  that  Court  in  the  case  of  Alexandria 
Water  Comjpany  v.  Musgrave  (1),  which  I  shall  have  to  consider 
presently. 

It  cannot,  of  course,  be  denied  that,  as  a  matter  of  business, 
profits  are  ascertained  by  setting  against  the  income  earned 
the  cost  of  earning  it ;  nor  that,  as  a  general  rule,  for  the  purpose 
of  assessment  to  the  income-tax,  profits  are  to  be  ascertained 
in  the  same  way.  "  Money  wholly  and  exclusively  laid  out  or 
expended  for  the  purposes  of  a  trade,  manufacture,  adventure,  or 
concern "  may,  by  the  first  of  the  "  rules  applying  to  both  the 
preceding  cases,"  be  taken  into  account  in  estimating  the  balance 
of  profits  or  gains  to  be  charged.    It  seems  to  me  beyond 

(1)  11  Q.  B.  D.  174. 
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H.  L.  (E.)   question  that  the  payments  made  by  the  society  to  its  annuitants 
1892       are  within  these  words.    And  those  carrying  on  the  business  of 
Geesham    selling  annuities  would  be  assessed  on  quite  a  different  principle 
AN^^  Society     those  carrying  on  other  businesses  if  their  gross  receipts  were 
Jl^^     to  be  treated  as  profits  without  regard  to  the  payments  to 
which,  in  consideration  of  those  receipts,  they  had  bound  them- 
selves. 

But  it  is  said,  and  truly,  that  the  Income  Tax  Acts  have  laid 
down  certain  rules  to  be  applied  in  determining  how  the  tax  is 
to  be  assessed,  and  that,  even  if  the  result  should  be  to  tax  as 
profits  and  gains  what  cannot  properly  be  so  called,  the  require- 
ments of  the  Acts  must  nevertheless  be  complied  with.  The 
controversy  mainly  turns  upon  the  construction  to  be  put  upon 
the  fourth  rule,  which  I  have  already  quoted ;  but  the  102nd 
section  of  the  Act  must  be  read  in  connection  with  it.  That 
section,  after  enacting  that  income-tax  shall  be  charged  upon  all 
annuities,  yearly  interest  of  money,  or  other  annual  payments, 
provides  that  "  in  every  case  where  the  same  shall  be  payable 
out  of  profits  or  gains  brought  into  charge  by  virtue  of  this  Act 
no  assessment  shall  be  made  upon  the  person  entitled  to  such 
annuity,  interest,  or  other  annual  payment,  but  the  whole  of 
such  profits  or  gains  shall  be  charged  with  duty  on  the  person 
liable  to  such  annual  payment,  without  distinguishing  such 
annual  payment ;  and  the  person  so  liable  to  make  such  annual 
payment  out  of  the  profits  or  gains  charged  with  duty  "  shall  be 
entitled  to  deduct  the  income-tax  from  the  annual  payment, 
and  the  person  to  whom  payment  is  made  is  to  allow  such 
deduction. 

It  was  admitted  that,  reading  this  enactment  in  conjunction 
with  the  fourth  rule,  the  prohibition  contained  in  that  rule  only 
applied  when  the  annuity  was  payable  out  of  profits  and  gains 
brought  into  charge  by  virtue  of  the  Act.  What  is  the  mean- 
ing of  "  profits  or  gains,"  as  found  in  the  concluding  words  of 
the  fourth  rule?  Unless  the  context  requires  a  different 
meaning,  or  the  words  appear  to  be  used  throughout  the  Act  in 
another  sense,  I  think  they  must  be  construed  according  to 
their  ordinary  signification.  When  we  speak  of  the  profits  or 
gains  of  a  trader  we  mean  that  which  he  has  made  by  his  trading. 
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Life  Assur- 
ance Society 

V. 

Styles. 

Lord  HerschelL 


Whether  there  be  such  a  thing  as  profit  or  gain  can  only  be    H.  L.  (E.) 
ascertained  by  setting  against  the  receipts  the  expenditure  or  1892 
obligations  to  which  they  have  given  rise.  Geesham 

In  the  taxing  provision  of  the  Income  Tax  Acts  the  tax  is 
imposed  in  respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  from  any  trade,  "  to  be  charged  for  every 
twenty  shillings  of  the  annual  amount  of  such  profits  or  gains." 
Here,  it  cannot  be  doubted,  I  think,  the  words  "profits  or 
gains "  are  used  in  the  sense  I  have  indicated.  There  is 
nothing  in  any  part  of  the  Act  to  shew  the  contrary.  Indeed, 
when  the  rules  are  considered,  they  confirm  the  view  that  this 
meaning  is  to  be  attributed  to  the  words.  Their  general  purpose 
is  to  prohibit  certain  matters  being  taken  into  account  which 
ought  not  to  be  set  against  the  receipts  when  profits  are  being 
ascertained.  But  the  scheme  of  the  Act  obviously  is  to  tax  not 
receipts  but  profits  properly  so  called. 

The  100th  section  prescribes  that  the  duties  under  Schedule  D 
shall  be  assessed  and  charged  under  certain  rules.  The  first  of 
these  is,  that  the  duty  shall  be  computed  on  a  sum  not  less  than 
the  full  amount  of  the  balance  of  the  profits  or  gains  of  the  trade, 
&c.,  upon  a  fair  and  just  average  of  three  years.  The  expression 
"  balance  of  the  profits  or  gains  "  is  not  a  happy  one ;  but  the 
meaning  obviously  is  the  balance  arrived  at  by  setting  against 
the  receipts  the  expenditure  necessary  to  earn  them. 

When  we  come  to  the  third  rule,  and  the  first  of  the  rules 
"  applying  to  both  the  preceding  cases,"  it  must  be  admitted  that 
the  words  "  profits  or  gains  "  are  not  always  used  in  their  proper 
or  ordinary  sense.  The  third  rule,  for  example,  provides  that,  in 
estimating  the  balance  of  profits  and  gains  chargeable  under 
Schedule  D,  "  no  sum  shall  be  set  against  or  deducted  from,  or 
allowed  to  be  set  against  or  deducted  from,  such  profits  or  gains  " 
on  account  of  any  sum  expended  for  the  repairs  of  trade  premises, 
or  for  the  supply,  repairs,  or  alterations  of  trade  implements 
beyond  the  sum  usually  expended  for  such  purposes  on  an  average 
of  three  years.  Here  it  is  obvious  that  the  "  profits  or  gains  " 
against  which  the  cost  of  repairs  is  not  to  be  set,  or  from  which 
it  is  not  to  be  deducted,  cannot  be  profits  or  gains  of  the  business 
properly  so  called.  The  subject-matter  necessitates  the  conclusion 
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H.  L.  (E.)  that  laDguage  is  being  employed  loosely  and  inaccurately.  The 
1892       rule  contemplates  the  making  up  of  a  balance-sheet,  and  deals 
Geesham    wit^  ^^^^  ^®  P^^  on  the  debit  side  of  it.    And  the 

ANc? Society  ^^^^  "applying  to  both  the  preceding  cases,"  which  com- 
mences with  the  same  words  as  the  rale  I  have  just  referred  to, 
evidently  requires  a  similar  construction. 

But  in  the  fourth  rule,  which  your  Lordships  have  specially  to 
construe,  the  language  employed  is  very  different.  I  can  find 
nothing  to  shew  that  the  words  "  profits  and  gains  "  were  intended 
to  be  understood  otherwise  than  in  their  proper  sense.  The  rule 
prescribes  that,  in  estimating  the  amount  of  the  profits  and  gains 
"arising  as  aforesaid,"  no  deduction  shall  be  made,  &c.  This 
seems  to  refer  back  to  the  charging  provision  which  I  have 
quoted,  and  I  have  already  pointed  out  the  meaning  which  must 
be  there  attributed  to  "  profits  and  gains."  And  when  read  in 
connection  with  sect.  102  the  rule  clearly  relates  only  to  annuities 
payable  out  of  profits  and  gains  "  brought  into  charge  "  by  virtue 
of  the  Act,  and  to  cases  in  which  the  trader  is  liable  to  make 
the  annual  payment  out  of  the  profits  or  gains  charged  with 
duty. 

I  have  pointed  out  that  in  the  charging  provision  it  is  the 
profits  and  gains  properly  so  called,  not  the  gross  receipts,  which 
are  brought  into  charge.  If  these  do  not  exceed  the  expenses 
nothing  is  payable  by  way  of  income-tax.  In  the  fourth  rule 
there  is  no  mention  of  a  balance,  nor  is  it  said,  as  in  the  other 
rules,  that  no  sum  shall  be  set  against  the  profits  "  on  account  of 
any  sum  expended  "  in  the  payment  of  annuities.  I  can  see  no 
reason  why,  if  the  intention  was  that  contended  for  by  the  Crown, 
these  words  should  not  have  been  inserted  in  the  third  rule, 
instead  of  a  fourth  rule,  with  altered  language,  being  added. 
The  expression  in  this  rule  is  altogether  changed ;  the  deduction 
prohibited  is  confined  to  annuities  "  payable  out  of  "  the  profits 
or  gains.  This  implies  that  the  profits  or  gains  out  of  which 
the  annuity  is  payable  are  already  ascertained.  In  the  other 
rule  there  is  no  reference  to  the  fund  out  of  which  the  moneys 
expended  are  payable ;  the  only  thing  regarded  is  the  fact  of  the 
expenditure  and  the  purpose  for  which  it  has  been  incurred.  It 
would  be  a  strange  use  of  language  to  speak  of  the  annuities  as 
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"  payable  out  of "  the  gross  receipts  of  a  trader  merely  because   H,  L.  (E.) 

he  is  under  liability  to  provide  for  them.  1892 

I  think  the  fourth  rule  was  primarily  designed  to  meet  such  a  geesham 

case  as  that  in  which  a  trader  had  contracted  to  make  an  annual  Assur- 
ance Society 

payment  out  of  his  profits  ;  as,  for  example,  when  he  had  agreed  ^. 

to  make  such  a  payment  to  a  former  partner,  or  to  a  person  who   

had  made  a  loan  on  the  terms  of  receiving  such  payment.  But  ^^^^  Heracbeii. 
for  the  rule  it  might  plausibly  have  been  contended  that  in  such 
a  case  a  trader  was  only  to  return  as  his  profits  what  remained 
after  making  such  payment.  It  is  unnecessary  to  define  the 
limits  within  which  the  rule  applies ;  but  I  am  unable  to  agree 
with  the  Court  below  that  it  is  applicable  to  the  present  case. 
The  annuities  are  not,  in  my  opinion,  payable  out  of  the  profits 
and  gains  of  the  society ;  until  the  payments  which  they  neces- 
sitate have  been  taken  into  account,  it  cannot  be  ascertained 
whether  there  are  any  profits  and  gains  or  not. 

I  do  not  think  this  view  conflicts  with  the  decision  in  the  case 
of  Alexandria  Water  Company  v.  Musgrave  (1).  The  payments 
of  interest  to  the  debenture-holders  were  made  out  of  the  profits. 
These  were  ascertained  by  deducting  from  the  moneys  earned 
the  expenses  incurred  in  earning  them,  and  of  these  expenses  the 
payments  to  the  debenture-holders  formed  no  part.  A  portion 
of  the  capital  was  raised  by  shares,  and  another  portion  by  deben- 
tures. There  was  no  more  reason  why  interest  on  the  debenture 
capital  should  be  deducted  from  the  profits  than  interest  on  the 
share  capital.  Supposing  the  whole  capital  had  been  raised  by 
shares  there  would  have  been  no  pretence  for  making  any  such 
deduction,  and  the  profits  earned  by  the  adventure  could  not  be 
different  according  as  the  capital  was  raised  wholly  by  shares, 
or  partly  by  shares  and  partly  by  debentures.  It  is  by  no  means 
clear  that  the  case  was  not  within  the  prohibition  of  the  third  rule. 

Although  it  does  not  appear  to  me  that  the  view  of  the  present 
case  which  I  have  placed  before  your  Lordships  is  inconsistent 
with  the  decision  in  Alexandria  Water  Company  v.  Musgrave  (1), 
I  think  it  is  in  conflict  with  the  Mersey  Loan  Company  v. 
Wootton  (2) ;  but  the  reasoning  which  has  led  me  to  my  present 
conclusion  applies  equally  to  the  facts  of  that  case. 

(1)  11  Q.  B.  D.  171  (2)  2  Tax  Cases,  316. 
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H.  L.  (E.)  Lord  Field  : — 

My  Lords,  I  have  been  asked  by  my  noble  and  learned  friend, 

Gkesham    Lord  Morris,  to  express  his  entire  concurrence  in  the  iuderment 
LifeAssue-  jo 
ANCE  Society  which  has  been  moved,  and  I  have  no  difficulty  whatever  in 

Styles.     adding  my  own. 

Order  of  the  Court  of  Ajpjpeal  and  order  of  the  Queen's 
Bench  Division  reversed,  with  costs  here  and 
helow  ;  the  respondent  to  repay  to  the  appellants 
the  amount  paid  hy  them  to  the  respondent  in 
respect  of  annuities  under  the  Income  Tax  assess- 
ment for  the  year  ending  5th  April,  1886, 
together  with  interest  thereon  at  4  per  cent. ; 
cause  remitted  to  the  Queen's  Bench  Division. 

Lords'  Journals  31st  May  1892. 

Solicitor  for  appellants  :  B.  L.  Devonshire, 
Solicitor  for  respondent :  Sir  W.  E.  Melvill,  Solicitor  of  Inland 
Bevenue. 


[HOUSE  OF  LOEDS.] 
H.  L.  (E.)   THOMAS  JOHN  BAKNAEDO      ....    Appellant  ; 

1892 

<^  AND 

Jnly^.      j^^j^y  ITQED   EeSPONDENT. 

GOSSAGE'S  CASE. 

Habeas  Corpus — Appeal  from  Order  for  issue  of  Writ  of  Haheas  Corpus — Issue 
of  Writ  against  Person  who  has  no  longer  Custody  of  Person  detained — 
Illegal  handing  over  of  Person  detained—lmpossihility  of  obeying  Writ — • 
Jurisdiction  of  Court  of  Appeal — "  Judgment  or  Order  " — Judicature  Act 
1873  (36  &  37  Vict.  c.  66). 

On  an  application  by  the  parent  for  a  writ  of  habeas  corpus  in  respect  of 
a  child,  directed  to  the  head  of  an  institution  for  destitute  children  in 
which  the  child  had  been  placed,  it  appeared  that  before  the  proceedings 
began  he  had  without  authority  from  the  parent  handed  over  the  child 
to  another  person  to  be  taken  to  Canada,  and  he  alleged  that  he  did  not 
know  the  address  of  such  person  or  where  he  or  the  child  was.    The  Court 
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of  Appeal  affirmed  an  order  absolute  of  the  Queen's  Bench  Division  that 
the  writ  should  issue  : — 

Heldj  that  such  an  order  is  an  order  within  the  meaning  of  sect.  19  of 
the  Judicature  Act  1873,  and  that  an  appeal  lies  from  it  to  the  Court  of 
Appeal : — 

Held  also,  affirming  the  decision  of  the  Court  of  Appeal  (24  Q.  B.  D.  283) 
but  without  expressing  any  opinion  as  to  the  circumstances  under  which 
the  child  was  sent  to  Canada,  that  the  writ  ought  to  issue  on  the  ground 
that  the  applicant  was  entitled  to  require  a  return  to  be  made  to  the  writ, 
in  order  that  the  facts  might  be  more  fully  investigated. 

The  law  as  laid  down  in  Reg.  v.  Barnardo,  Tye's  Case  (23  Q.  B.  D.  305) 
disapproved  by  Lord  Halsbury  L.C.  and  by  Lords  Watson,  Herschell  and 
Hannen. 

Appeal  from  an  order  of  the  Court  of  Appeal  reported  as 
Beg.  V.  Barnardo,  Gossage's  Case  (1). 

The  following  statement  of  facts  is  taken  from  the  judgment  of 
Lord  Herschell : — 

The  appellant  is  the  founder  and  director  of  certain  institu- 
tions, comprising  homes  for  destitute  children.  The  respondent 
is  the  mother,  by  a  former  marriage,  of  a  boy  named  Harry 
Gossage.  In  the  autumn  of  1888  a  clergyman  residing  at 
Folkestone  wrote  to  the  appellant  requesting  him  to  receive  into 
his  home  the  boy,  Harry  Gossage,  whom  he  had  found  in  Folke- 
stone destitute  and  homeless.  The  boy  accordingly  became  an 
inmate  of  the  appellant's  homes.  One  of  the  officials  of  the 
homes  wrote  to  the  mother  of  the  boy,  and  received  a  letter  from 
her  dated  the  29th  of  September  in  which  she  said,  "  I  shall  be 
very  pleased  if  you  will  keep  my  son,  Harry  Gossage,  in  Dr.  Bar- 
nardo's  home,  as  I  cannot  afford  to  keep  him  myself."  On  the 
11th  of  November  Mr.  Newdigate,  a  gentleman  residing  at 
Leamington  but  who  was  a  stranger  to  the  appellant,  wrote  a. 
letter  to  him  stating  that  Mrs.  Gossage  had  called  upon  him  to 
express  her  desire  for  a  Catholic  home  for  her  boy,  and  inform- 
ing him  that  St.  Vincent's  Home,  Harrow  Eoad,  was  prepared  to 
receive  him,  and  that  he  was  writing  to  the  Rev.  D.  Hope  to 
arrange  the  transfer.  On  the  16th  of  November  Mr.  Hope  accord- 
ingly wrote  to  Dr.  Barnardo  that  he  proposed  sending  for  the  boy, 
and  inquiring  what  time  of  day  he  should  send.  Some  corres- 
pondence followed  between  the  appellant  or  his  representatives 

(1)  24  Q.  B.  D.  283. 
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H.  L.  (E.)    and  Mr.  Newdigate  in  which  the  appellant  declined  to  con- 
1892      sent  to  the  transfer  of  the  boy  to  the  Eoman  Catholic  insti- 
Barnaedo   tution.    On  the  1st  of  January  1889  Mr.  Kewdigate  enclosed  a 
Ford      document  signed  by  the  mother  expressing  her  desire  that  her 

  ^    son  should  at  once  be  transferred  by  Dr.  Barnardo  to  Mr.  Hope^ 

Case.  who  had  undertaken  to  place  him  in  St.  Vincent's  Home,  Harrow 
Eoad,  London.  The  letter  informed  Dr.  Barnardo  that  unless 
the  mother's  order  was  complied  with  within  seven  days  he 
should  instruct  his  solicitor  to  take  out  a  writ  of  habeas  corpus. 
A  letter  followed  from  Mr.  Hope,  which  was  answered  on  the 
8th  of  January  by  the  secretary  of  the  appellant's  homes  in  these 
terms :  "  I  am  instructed  to  inform  you  that  it  is  not  possible  ta 
comply  with  your  request  as  the  boy  in  question  is  not  and  has 
not  been  for  a  considerable  time  an  inmate  or  under  the  control 
of  these  institutions."  On  the  1st  of  March  following  the  appel- 
lant  was  served  with  a  summons  to  attend  a  judge  of  the  Queen's 
Bench  Division  to  shew  cause  why  a  writ  of  habeas  corpus,  com- 
manding him  to  produce  the  body  of  the  said  Harry  Gossage, 
should  not  be  issued.  Several  affidavits  were  filed  before  the 
summons  came  on  for  hearing.  In  one  filed  by  Dr.  Barnardo  he 
stated  that  before  he  received  any  application  from  the  mother 
for  the  return  of  the  child,  he,  on  the  16th  of  JSTovember  1888, 
transferred  him  to  the  care  of  a  Mr.  William  Norton,  an  American 
gentleman,  who  was  at  that  time  on  a  visit  to  this  country,  and 
that  he  believed  that  the  boy  was  taken  by  Mr.  Norton  to  Canada 
a  few  days  later.  He  further  deposed  that  he  had  not,  since  he 
handed  over  the  boy,  heard  either  from  him  or  Mr.  Norton,  that 
he  did  not  know  where  he  or  Mr.  Norton  was,  that  he  had  no 
■  means  of  communicating  with  either  of  them.  He  further  stated 
that  before  handing  over  the  boy  he  satisfied  himself  that 
Mr.  Norton  was  a  fit  and  proper  person  to  have  the  custody  of 
the  child.  In  an  affidavit  sworn  a  few  days  subsequently  he 
deposed  that  the  said  Harry  Gossage  was  not  then,  and  since  the 
16th  of  November  1888,  when  he  transferred  him  to  the  care  of 
Mr.  Norton,  had  not  been  in  his  custody  or  power. 

The  summons  came  on  for  hearing  before  Mathew  J.  on  the 
14th  of  March  1889,  when  the  learned  judge,  having  read  the 
affidavits  filed  and  heard  the  cross-examination  of  the  appellant. 
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refused  to  order  the  writ  to  issue.  No  further  steps  were  taken 
till  the  23rd  of  November  1889,  when  a  rule  nisi  was  granted  for 
a  writ  of  habeas  corpus  by  the  Divisional  Court  of  the  Queen's 
Bench.  In  the  meantime  the  case  of  Beg.  v.  Barnardo,  Tyes 
Case  (1)  had  been  decided  in  the  Court  of  Appeal.  This  was  a 
decision  afSrming  an  order  of  the  Queen's  Bench  Division 
quashing  a  return  to  a  habeas  corpus  and  granting  an  attach- 
ment against  the  defendant  for  contempt. 

It  was  in  consequence  of  the  judgments  given  in  the  Court  of 
Appeal,  which  laid  down  that  it  was  not  an  excuse  for  non-com- 
pliance with  a  writ  that  the  defendant  had  parted  with  the 
custody  of  the  child  to  another  person  if  he  had  done  so  wrong- 
fully, that  the  application  was  again  made  for  a  writ  of  habeas 
corpus  in  the  present  case.  In  addition  to  the  affidavits  used 
on  the  former  application  further  affidavits  were  filed.  For 
reasons  appearing  in  the  judgments  it  is  thought  unnecessary  to 
enter  upon  an  examination  of  any  of  the  affidavits. 

It  will  be  sufficient  to  state  that  Dr.  Barnardo  deposed  that  it 
was  on  the  10th  of  November  1888  that  he  first  made  the  acquaint- 
ance of  Mr.  Norton,  into  whose  custody  he  delivered  the  boy, 
that  Mr.  Norton  shewed  him  letters  of  introduction  from  well- 
known  people  in  Canada,  and  stated  that  his  object  was  to  dis- 
cover if  Dr.  Barnardo  could  place  a  little  boy  under  his  care, 
that  he  was  anxious  to  find  a  boy  who  would  not  be  interfered 
with  by  his  relations,  as  he  wished  if  he  liked  the  boy  to  adopt 
him  as  his  son.  Dr.  Barnardo  accordingly  brought  five  of  the 
boys  in  his  home  to  see  Mr.  Norton,  amongst  whom  was  Harry 
Gossage.  After  talking  with  him  for  some  time  Mr.  Norton 
asked  to  be  allowed  to  adopt  him.  Dr.  Barnardo  accordingly 
arranged  that  he  should  be  ready  on  the  1 6th  of  November,  and 
on  that  day  when  Mr.  Norton  again  came  to  the  homes  he  took 
the  boy  away  with  him.  According  to  Dr.  Barnardo's  statement, 
Mr.  Norton  expressed  himself  as  very  anxious  that  there  should 
not  be  any  interference  on  the  part  of  the  child's  relatives,  and 
his  affidavits  stated  that  he  did  not  know  where  Mr.  Norton  or 
the  boy  then  were,  nor  did  he  know  their  or  either  of  their 
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H.  L.  (E.)  addresses,  and  that  he  had  no  means  of  communicating  with 

1892  them  or  either  of  them. 

Babnaedo  After  hearing  argument,  the  Queen's  Bench  Division  (Lord 

FoED  Coleridge  C.J.  and  Bowen  L.J.)  made  absolute  the  order  for  the 

  issue  of  the  writ,  and  this  order  was  affirmed  by  the  Court  of 

G  OSS  age's 

Case.      Appeal  (Lord  Esher  M.E.  and  Fry  L.J.)  (1). 

This  appeal  first  came  on  for  hearing  before  Lord  Halsbury  L.C. 
and  Lords  Bramwell,  Herschell,  Field  and  Hannen  on  the 
24th  of  April  1891,  when  a  preliminary  objection  was  taken ^ 
that  from  an  order  of  the  High  Court  for  the  issue  of  a  writ  of 
habeas  corpus  no  appeal  lies  to  the  Court  of  Appeal.  Counsel 
were  desired  to  confine  their  arguments  to  this  point. 

Sir  W.  PMlUmore  (Joseph  Walton  and  Forbes  Lankester  with 
him)  for  the  respondent : — 

No  appeal  lies  to  the  Court  of  Appeal.  Formerly  the  appli- 
cation for  a  habeas  corpus  was  made  ex  parte.  The  rule  to  shew 
cause  is  a  modern  practice.  The  earliest  reported  instance  is 
believed  to  be  in  1784 :  Waders  Case,  reported  in  a  note  to  Blake's 
Case  (2) ;  and  see  The  Hottentot  Venus  (3)  ;  Guerin  v.  Bank  of 
France  (4).  To  give  a  right  of  appeal  under  sect.  19  of  the 
Judicature  Act  1873  there  must  be  a  "judgment  or  order"  of 
the  High  Court.  These  words  do  not  include  an  order  for  the 
issue  of  a  writ  of  habeas  corpus,  which  is  merely  a  direction  that 
the  process  of  the  Court  shall  issue.  Cox  v.  Hakes  (5)  is  an 
authority  against  the  right  of  appeal. 

Bighy  Q.C.  {Finlay  Q.C.  Cock  Q.C.  and  W.  Baker  with  him) 
for  the  appellant : — 

When  the  summons  to  shew  cause  is  granted  there  is  litis 
contestatio,  and  the  decision  on  that  is  appealable.  Sect.  19  of 
the  Judicature  Act  was  intended  to  enlarge  the  area  of  appeals 
and  it  must  be  construed  in  that  view :  Overseers  of  Walsall  v. 
London  and  North  Western  Bailway  Company  (6).  The  right  of 
appeal  includes  an  order  for  the  issue  of  a  writ  of  mandamus, 
several  appeals  from  an  order  for  a  mandamus  having  been  heard 

(1)  24  Q.  B.  D.  283.  (4)  5  Times  L.  R.  160. 

(2)  2  M.  &  S.  428.  (5)  15  App.  Gas.  506. 

(3)  13  East,  195.  (6)  4  App.  Gas.  30. 
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by  the  Court  of  Appeal :  e.g.  Julius  v.  Bishop  of  Oxford  (1) ;  and 
Alleroft  V.  Bishop  of  London  (2).  It  is  therefore  no  objection  to 
the  right  of  appeal  that  the  order  merely  directs  the  issue  of  a 
process  of  the  Court. 

Sir  W.  PhiUimore  in  reply. 

The  House  took  time  for  consideration  upon  the  preliminary 
objection.  On  the  4th  and  5th  of  April  and  the  6th  of  May  1892 
the  appeal  was  heard  upon  the  merits  before  Lord  Halsbury  L.C. 
and  Lords  Watson,  Herschell,  Macnaghten,  Morris  and  Hannen. 
The  House  gave  no  decision  as  to  what  the  facts  really  amounted 
to,  and  the  arguments  on  this  point  are  omitted.  It  is  enough 
to  say  that 

Bighi/  Q.C.  and  CocTc  Q.C.  {Finlay  Q.C.  and  W,  Baker  with 
them)  for  the  appellant  contended  that  the  appellant  had  bona 
fide  parted  with  the  custody  of  the  child  before  he  had  any  notice 
of  the  mother's  desire  to  recover  him,  and  that  the  child  being 
out  of  his  power  and  beyond  his  means  of  discovery  when  the 
order  nisi  was  moved  for  the  writ  ought  not  to  issue,  for  it  was 
impossible  for  him  to  obey  it;  that  in  the  cases  relied  on  by 
the  respondent :  B.  v.  Viner  (3) ;  Beg,  v.  Boherts  (4),  and  In  re 
Mattheivs  (5)  the  defendants  were  seeking  to  evade  the  process  of 
the  Court  and  practically  had  the  children  in  their  custody  or 
control ;  and  that  the  law  laid  down  by  the  Court  of  Appeal  in 
Beg,  V.  Barnardo,  Tye's  Case  (6)  and  in  the  present  case  went 
far  beyond  precedent  and  should  be  overruled;  also  that  the 
application  by  the  mother  was  not  bona  fide.  They  also  referred 
to  56  Geo.  3  c.  100  s.  3. 

Joseph  Walton  and  Forhes  LanJcester  (Sir  W.  JPhillimore  with 
them)  for  the  respondent  contended  that  the  appellant  had  sent 
the  child  away  in  order  to  evade  the  process,  and  that  the  de- 
cision of  the  Court  of  Appeal  was  right,  referring  especially  to 
the  judgment  of  Fry  L.J. ;  but  that  at  all  events  the  respondent 
was  entitled  to  require  that  the  appellant  should  make  a  return 

(1)  5  App.  Cas.  214.  (4)  2  F.  &  F.  272. 

(2)  [1891]  A.  C.  666.  (5)  12  Ir.  C.  L.  Kep.  233. 

(3)  2  Lev.  128.  (6)  23  Q.  B.  D.  305. 

3         2  B  2 


H.  L.  (E.) 

1892 
Barnardo 

V. 

Ford, 


Gossage's 
Case. 


S32 


HOUSE  OF  LOKDS 


[1892] 


H.  L.  (E.)   to  the  writ  in  order  that  he  might  be  cross-examined  and  that  a 
1892       further  and  fuller  investigation  of  the  facts  might  be  made. 


Baenaedo 

V. 
FOED. 


Coch  Q.C.  in  reply. 


GossAGE's       The  House  took  time  for  consideration. 

Case. 

July  25.    Lord  Halsbury  L.C.  : — 

My  Lords,  as  to  the  preliminary  point  in  this  case,  I  have 
entertained  grave  doubts,  and  I  cannot  say  that  even  now  those 
doubts  have  been  entirely  removed  ;  but  it  does  not  seem  to  me 
a  question  upon  which  I  should  insist  so  strongly  on  my  own 
opinion  that  I  should  differ  from  the  rest  of  your  Lordships. 

My  Lords,  as  to  the  merits,  I  was  for  a  considerable  time 
under  the  impression  that  both  parties  were  arguing  this  question 
upon  the  vievv  that  the  facts  were  already  ascertained,  and  that, 
whatever  the  form  of  procedure,  it  was  upon  a  substantially 
agreed  state  of  the  evidence,  though,  of  course,  they  differed 
upon  the  question  what  inference  should  be  drawn  from  the  state 
of  the  evidence  so  already  ascertained.  Very  late  in  the  argu- 
ment it  turned  out  that  the  parties  (at  least,  one  of  them)  did 
not  acquiesce  in  that  view,  but  desired  a  return  to  the  writ,  so 
that  upon  the  return  further  questions  of  evidence  might  be 
raised. 

My  Lords,  I  think  it  was  unfortunate  that  some  indication  oi 
that  contention  did  not  earlier  appear,  either  before  your  Lord- 
ships or  in  the  Courts  below. 

Of  course  it  is  true  to  say  that  the  respondents,  when  they 
found  the  Court  was  in  their  favour  upon  the  state  of  the  evi- 
dence as  it  then  appeared,  were  not  bound  to  raise  the  further 
question  as  to  what  might  appear  on  the  return,  and  what  might 
happen  when  the  return  was  made.  I  do  not,  therefore,  think 
that  they  have  prejudiced  their  right  to  a  return. 

As,  therefore,  there  is  to  be  a  return,  and  more  evidence  may 
be  adduced  to  shew  what  is  the  real  state  of  the  facts,  I  de- 
signedly abstain  from  saying  anything  which  may  preclude  me 
from  forming  a  perfectly  unbiassed  judgment  when  all  the  facts 
have  been  finallv  ascertained.    But  it  is  of  importance,  I  think, 
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to  say,  since  it  may  tend  to  shorten  the  inquiry  which  the  H.  L.  (E.) 

respondents  suggest  that  they  propose  to  make,  that  I  cannot  I8O2 

acquiesce  in  the  7iew  that  some  of  the  learned  judges  below  barnardo 

seem  to  have  entertained,  that  if  a  Court  is  satisfied  that  illegal  ^^^^ 

detention  has  ceased  before  application  for  the  writ  has  been   

•       •  1     •         •        T  .    T  Gossage's 

made,  nevertheless  the  writ  might  issue  m  order  to  vindicate  the  Case. 

authority  of  the  Court  against  a  person  who  has  once,  though  Loi-a  Haisi-ur; 

not  at  the  time  of  the  issue  of  the  writ,  unlawfully  detained  —_ 

another  or  wrongfully  parted  with  the  custody  of  another.  My 

Lords,  this  is  a  view  that  I  cannot  agree  to.  I  think,  under  such 

circumstances,  the  writ  ought  not  to  issue  at  all,  as  it  is  not  the 

appropriate  procedure  for  punishing  such  conduct. 

Of  course,  where  a  counterfeited  release  has  taken  place,  and 

a  pretended  ignorance  of  the  place  of  custody  or  of  the  identity 

of  the  custodian  is  insisted  on,  a  Court  may  and  ought  to 

examine  into  the  facts  by  the  writ  of  habeas  corpus,  because  the 

detention  is  in  fact  being  continued  by  someone  who  is  really 

the  agent  of  the  original  wrong-doer  to  continue  and  persist  in 

the  unlawful  detention.    But,  assume  the  fact  that  the  detention 

has  ceased,  then  the  writ  of  habeas  corpus  is,  in  my  judgment, 

inapplicable. 

For  the  reasons  I  have  given — I  say  nothing  about  the  facts 
in  this  case,  but  treating  the  facts  as  still  open  to  inquiry — I 
think  this  appeal  should  be  dismissed,  upon  the  ground  that  the 
respondents  have  a  right  to  the  return,  and  I  so  move  your 
Lordships. 

LoKD  Watson: — 

My  Lords,  I  concur  in  the  judgment  which  has  been  proposed 
by  the  Lord  Chancellor.  Seeing  that  the  writ  must  go,  and  that 
the  appellant  will  have  the  opportunity  of  making  further  ex- 
planations, I  refrain  from  comment  upon  the  facts  already  in 
evidence ;  but  I  wish  to  make  it  clear  that  my  reasons  for 
agreeing  with  the  judgment  moved  are  not  quite  the  same  with 
those  by  which  some  of  the  learned  judges  in  the  Court  below 
were  influenced. 

The  remedy  of  habeas  corpus  is,  in  my  opinion,  intended  to 
facilitate  the  release  of  persons  actually  detained  in  unlawful 
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custody,  and  was  not  meant  to  afford  the  means  of  inflicting 
penalties  upon  those  persons  by  whom  they  were  at  some  time  or 
other  illegally  detained.  Accordingly,  the  writ  invariably  sets 
forth  that  the  individual  whose  release  is  sought,  whether  adult 
or  infant,  is  taken  and  detained  in  the  custody  of  the  person  to 
whom  it  is  addressed,  and  rightly  so,  because  it  is  the  fact  of 
detention,  and  nothing  else,  which  gives  the  Court  its  juris- 
diction. 

I  find  that  in  Beg,  v.  Barnardo,  Tyes  Case  (1),  Lindley  L.J. 
said:  "As  matter  of  law,  I  think  that  it  is  no  valid  excuse 
for  not  producing  a  child  or  other  person  in  obedience  to  a 
writ  of  habeas  corpus  to  state  inability  to  obey,  if  such  inability 
is  the  result  of  the  previous  illegal  conduct  of  the  person  to 
whom  the  writ  is  addressed."  His  Lordship  added:  "Persons 
who  illegally  put  a  child  out  of  their  power  do  so  at  their  peril, 
and  if  they  are  ordered  to  produce  the  child,  no  excuse  founded 
on  their  own  inability  to  comply  with  the  order  will  be  held  a 
sufficient  answer  to  the  writ."  The  circumstances  of  that  case 
were  not  altogether  the  same  with  those  with  which  your  Lord- 
ships have  to  deal.  The  Master  of  the  EoUs  does  not  appear  to 
have  differed  in  opinion  from  Lindley  L.J.  whilst  Cotton  L.J. 
seems  to  have  treated  the  case  as  one  of  contempt  in  parting 
with  the  custody  of  the  child.  In  the  present  case.  Lord  Esher 
has  adopted  and  repeated,  in  forcible  language,  the  view  ex- 
pressed by  Lindley  L.J.  in  Beg.  v.  Barnardo,  Tye's  Case  (1), 
although  his  Lordship's  observations  are  mainly  directed  to  the 
case  of  a  child. 

I  venture  to  doubt  whether  the  law  laid  down  by  Lindley  L.J. 
in  these  broad  terms  is  sound.  If  it  be  so,  then  the  writ  may 
be  used  as  a  convenient  process  for  punishing  a  gaoler  who 
has  connived  at  the  escape  of  one  of  the  prisoners  under  his 
charge.  I  see  no  difference  in  principle  between  the  case  of  a 
gaoler  so  misconducting  himself  and  the  case  of  a  man  who  un- 
lawfully parts  with  the  custody  of  an  infant.  To  order  the  latter 
to  recover  the  custody  of  the  child,  and  to  place  its  person  at  the 
disposal  of  the  Court,  may  and  probably  will  necessitate  the 
employment  by  him  of  agents  and  detectives,  and  application 

(1)  23  Q.  B.  D.  315. 
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for  the  assistance  of  foreign  Courts,  which,  in  my  opinion,  are 
neither  more  or  less  than  penalties  imposed  in  respect  of  his 
breach  of  duty.  I  do  not  for  a  moment  suggest  that  there  is  not 
a  legal  wrong  committed  in  both  cases ;  but  that  wrong  is  the 
very  reverse  of  illegal  detention,  for  which  alone  the  writ  of 
habeas  corpus  was  meant  to  give  a  remedy.  If  there  be  no  other 
remedy  in  such  cases  I  am  satisfied  that  it  is  for  the  legislature, 
and  not  for  any  Court,  either  of  law  or  equity,  to  provide  one ; 
and  I  cannot  see  the  propriety  of  the  Court  applying  to  these 
cases  a  remedy  which  was  intended  for  a  totally  different  purpose. 
It  is,  in  my  opinion,  a  grave  objection  to  the  use  of  habeas  corpus 
for  punitive  purposes  that  the  prosecutor  would  have  the  unusual 
privilege  of  hunting  the  offender  from  court  to  court  until  he 
found  a  tribunal  willing  to  convict.  Although  that  privilege 
has  been  conceded  in  all  cases  where  there  is  actual  detention,  I 
can  hardly  conceive  that  the  legislature  w^ould  tolerate  it  in 
cases  where  detention  has  ceased. 

Where  it  is  shewn  to  the  satisfaction  of  the  Court  that  the 
person  charged  with  unlawfully  detaining  a  child  or  adult  had 
de  facto  ceased  to  have  any  custody  or  control,  I  am  of  opinion 
that  the  writ  ought  not  to  issue.  A  man  who  parts  with  the 
custody  of  a  child  after  he  is  served  with  the  process  of  the 
Court,  or  who  evades  service  in  order  that  he  may  get  rid  of  such 
custody,  commits  a  plain  contempt,  for  which  he  is  answerable 
to  the  Court.  Even  in  that  case  I  doubt  whether  it  is  competent, 
and  I  do  not  doubt  that  it  is  inexpedient,  to  enforce  the  writ  de 
piano.  The  case  ought  to  be  dealt  with,  in  such  circumstances, 
as  one  of  contempt ;  and  the  Court  has  power  to  pronounce  an 
order  which  will  compel  the  quondam  custodian  to  choose  between 
placing  himself  in  a  position  which  will  make  him  liable  to  the 
writ  and  bearing  the  consequences  of  his  contumacy.  I  think  it 
right  to  add  that,  in  my  opinion,  no  contempt  is  committed  by 
a  person  who,  lawfully  or  unlawfully,  absolutely  gives  up  the 
custody  and  control  of  a  child  from  the  mere  apprehension  that 
by  retaining  it  he  may  become  liable  to  a  writ  of  habeas  corpus, 
and  without  any  notice  that  such  a  proceeding  will  be  taken. 

In  March  1889,  eight  months  before  this  proceeding  com- 
menced, a  similar  application  was  made  to  Mathew  J.,  who,  after 
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hearing  the  cross-examination  of  the  appellant  by  counsel  on  behalf 
of  the  respondent,  came  to  the  conclusion  that  he  had  ceased  to 
have  the  custody  or  control  of  the  boy,  Harry  Gossage,  in 
November  1888.  In  the  circumstances  the  learned  judge,  taking 
what  I  conceive  to  be  the  right  view  of  the  law,  refused  to  issue  the 
writ.  Four  months  afterwards  the  decision  of  the  Court  of  Appeal 
was  given  in  Beg.  v.  Barnardo,  Tye's  Case  (1),  and  it  is  difficult  to 
resist  the  impression  that  the  present  proceedings  were  brought 
in  order  to  get  the  benefit  of  the  novel  doctrine  laid  down  in 
that  case,  which  had  found  no  favour  with  Mathew  J.  Had  there 
been  no  other  reason  for  sustaining  it,  I  should  not  have  hesitated 
to  reverse  the  judgment  appealed  from.  But  I  willingly  defer 
to  those  of  your  Lordships  who  are  of  opinion  that  the  case  may 
be  more  conveniently  disposed  of  after  a  return  has  been  made 
to  the  writ,  although  I  am  not  inclined  to  prolong  litigation  of 
this  kind,  which  is  little  calculated  to  advance  the  interests  of 
institutions  engaged  in  the  useful  work  of  reclaiming  children 
from  the  streets.  When  a  waif  has  been  taken  up  and  cared  for 
by  one  of  them,  he  apparently  becomes  an  object  of  interest  and 
competition,  and  funds  are  wasted  in  litigation  which  would  be 
better  employed  in  the  rescue  of  children  who  are  still  uncared 
for. 


LoED  Herschell  : — 

My  Lords,  at  the  hearing  of  this  appeal  the  preliminary  objec- 
tion was  taken  that  no  appeal  lay  from  an  order  that  a  writ  of 
habeas  corpus  should  issue.  It  was  pointed  out  that  a  rule  or 
order  calling  on  a  person  to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue  is  of  modern  origin,  that  application  for 
the  writ  was  formerly  made  ex  parte,  and  that  the  service  of  the 
writ  was  the  first  step  which  affected  the  party  alleged  to  be 
detaining  another  in  illegal  custody ;  and  it  was  contended  that 
the  order  made  by  a  Court  or  judge  that  a  writ  of  habeas  corpus 
should  issue  was  not  a  "judgment  or  order  "  within  the  meaning 
of  the  appeal  section  of  the  Judicature  Act.  It  was  urged  that 
it  was  merely  a  direction  by  the  Court  or  a  judge  that  a  process 
of  the  Court  should  issue,  and  that  from  such  an  order  or  direction 

(1)  23  Q.  B.  D.  305. 
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no  appeal  could  lie.   At  the  close  of  the  argument  I  was  disposed,    H.  L.  (E.) 
in  common  I  believe  with  those  of  your  Lordships  who  heard  the  189^- 
appeal,  to  accede  to  this  view  ;  but  subsequent  consideration  has  Barnardo 
led  me  to  the  conclusion  that  it  cannot  be  sustained.  Ford. 

The  appeal  section  is  very  general  in  its  terms,  and  it  has  QQ^^j.»g 
received  a  wide  interpretation  in  this  House  in  the  case  of  the  Case. 
Overseers  of  Walsall  v.  London  and  North  Western  Railway  Com-  Lord  Herschell. 
^any  (1).   I  see  no  safe  ground  for  holding  that  it  is  inapplicable 
to  the  issue  of  a  writ  of  habeas  corpus  except  that  suggested ; 
namely,  that  such  an  order  merely  directs  the  issue  of  a  process  of 
the  Court.   But  it  seems  to  me  that  if  on  this  ground  it  were  held 
that  no  appeal  lay,  the  decision  must  logically  have  a  much  wider 
scope.  An  order  for  the  issue  of  a  writ  of  mandamus  might  equally 
be  said  to  be  a  direction  for  the  issue  of  the  process  of  the  Court. 
Before  the  Judicature  Act  no  appeal  lay  from  such  an  order ;  but 
it  has  been  held  that  under  the  appeal  section  of  the  Judicature 
Act  such  an  order  may  now  be  made  the  subject  of  an  appeal. 

I  am  unable  to  see  on  what  basis  the  decision  that  the  order 
now  under  consideration  was  not  within  the  appeal  section 
could  be  rested  which  would  not  logically  apply  to  a  writ  of 
mandamus,  and,  indeed,  to  a  writ  of  prohibition,  and  to  other 
cases  which  might  be  mentioned.  I  think  that  the  House  would 
hesitate  before  arriving  at  the  conclusion  that  no  appeal  lay  in 
the  class  of  cases  to  which  I  have  referred,  the  view  that  they 
were  within  the  appeal  section  having  long  been  acted  upon, 
and  being  obviously  convenient,  as  tending  often  to  expedite 
litigation  and  to  diminish  its  cost.  On  the  other  hand,  I  do 
not  think  there  is  any  difficulty  in  holding  that  an  order  for  the 
issue  of  a  writ  of  habeas  corpus,  even  when  made  ex  parte,  is 
an  "order"  within  the  purview  of  the  appeal  section  of  the 
Judicature  Act.  It  is  to  be  observed  that  in  the  Act  of  Geo.  3, 
where  duties  were  imposed  on  the  judge  in  relation  to  writs  of 
habeas  corpus,  the  language  used  is  that  the  judge  is  to 
"  award  "  a  writ  of  habeas  corpus.  And  it  is  certain  that  the 
practice  of  proceeding  by  a  rule  or  order  nisi  on  the  application 
for  a  habeas  corpus  was  well  established  at  the  time  the  Judica- 
ture Act  was  passed.    An  "  order  "  absolute  for  a  habeas  corpus 

(1)  4  App.  Cas.  30. 
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H.  L.  (E.)   was  then  a  common  order.    I  would  further  point  out  that  if  an 
1892      appeal  from  such  an  order  as  this  were  held  to  be  incompe- 
Barnaedo   tent,  considerable  injustice  might  often  result.    The  Court  of 
FoED.     Appeal,  when  entertaining  an  appeal — which  of  course  they 
GossAGE's    ^^^^^     general  be  competent  to  do — from  the  order  made  by 
Case.      the  Court  below  on  the  return  of  the  writ,  might  reverse  that 
Lord  Herschcii.  Order  ou  the  ground  that  the  writ  ought  never  to  have  been 
issued ;  ^but  they  would  be  unable  to  deal  with  the  costs  incurred 
in  relation  to  the  order  for  the  writ,  which  would  have  to  be 
borne  by  the  party  against  whom  the  application  for  the  writ 
had  improperly  been  made. 

Upon  the  whole,  I  have  come  to  the  conclusion  that  this 
appeal  must  be  held  to  be  competent. 

My  Lords,  I  now  proceed  to  deal  with  the  merits  of  the  appeal. 
[His  Lordship  here  stated  the  facts  set  out  above,  and  after 
stating  the  effect  of  the  judgment  of  the  Court  of  Appeal  pro- 
ceeded as  follows : — ] 

If  in  order  to  support  this  judgment  it  were  necessary  to  give 
my  adhesion  to  the  law  laid  down  in  the  case  of  Beg.  v. 
Barnardo,  Tye^s  Case  (1)  I  should  hesitate  much  before  doing  so. 

Having  regard  to  the  nature  of  a  writ  of  habeas  corpus  and 
the  purpose  for  which  it  was  designed  and  has  hitherto  been 
employed,  I  cannot  feel  satisfied,  as  at  present  advised,  that  it 
is  not  a  good  return  to  the  writ  that  the  person  to  whom  it 
relates  was  not  at  the  time  it  was  issued  in  the  custody,  power, 
or  control  of  the  person  upon  whom  it  is  served.  The  doctrine 
that  he  must  also  shew  that  before  the  writ  was  issued  or  before 
he  had  notice  of  the  application  for  its  issue  he  had  not  wrong- 
fully parted  with  the  custody  of  the  person  named  in  the  writ 
is  novel,  and  appears  to  me  to  involve  great  difficulty.  A 
gaoler  who  has  allowed  a  prisoner  to  escape  has  wrongfully 
parted  with  the  custody  of  that  person ;  could  he  be  commanded 
by  a  writ  of  habeas  corpus  issued  after  the  escape  to  produce 
him  and  be  committed  for  contempt  of  Court  if  he  failed  to  do 
so  ?  Other  illustrations  might  be  given  to  shew  the  difficulty 
of  assenting  to  the  broad  proposition  laid  down  in  the  Court  of 
Appeal.    The  question  is  not  whether  one  who  has  parted  with 

(1)  23  Q.  B.  D.  305. 
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the  custody  of  a  person  committed  to  his  care  can  be  made    H.  L.  (E.) 
amenable  to  the  law  if  he  wrongfully  parts  with  that  custody,  1892 
but  whether  the  writ  of  habeas  corpus  is  the  appropriate  remedy,  barnabdo 
The  terms  of  the  writ  require  the  recipient  to  have  the  body  of  yof.!). 
the  person  named  in  it  "  taken  and  detained  under  your  custody,  q^^^^,^ 
as  is  said,  together  with  the  day  and  cause  of  his  being  taken  and  Case. 
detained,  to  undergo  and  receive  all  and  singular  such  matters  Lord  hc rscheii. 
and  things  as  the  said  Court  shall  then  and  there  consider  of  con- 
cerning  him  in  this  behalf."    This  indicates  that  the  very  basis 
of  the  writ  is  the  allegation  and  the  prima  facie  evidence  in 
support  of  it,  that  the  person  to  whom  the  writ  is  directed  is 
unlawfully  detaining  another  in  custody.    To  use  it  as  a  means 
of  compelling  one  who  has  unlawfully  parted  with  the  custody 
of  another  person  to  regain  that  custody,  or  of  punishing  him 
for  having  parted  with  it,  strikes  me  at  present  as  being  a  use  of 
the  writ  unknown  to  the  law  and  not  warranted  by  it. 

But  the  question  remains  whether,  even  assuming  that  the  de- 
cision in  Beg.  v.  BarnardOf  Tye^s  Case  (1)  was  not  well  founded,  the 
appellant  is  entitled  to  have  the  order  that  the  writ  should  issue 
discharged.  I  have  already  given  my  reasons  for  thinking  that 
this  i  House  cannot  reject  as  incompetent  an  appeal  against  an 
order  for  the  issue  of  a  writ  of  habeas  corpus ;  but  I  feel  most 
strongly  that  such  appeals  are  not  to  be  encouraged.  Where 
any  tribunal  believes  that  a  person  is  or  may  be  under  detention 
in  unlawful  custody,  and  issues  a  writ  of  habeas  corpus  accord- 
ingly, no  Court  of  Appeal  ought  lightly  to  interfere  with  the  issue 
of  the  writ.  The  order  for  its  issue  ought  only  to  be  set  aside  if 
there  be,  beyond  question,  no  ground  for  it.  If,  for  example,  in 
the  present  case  it  had  been  an  admitted  fact  that  before  notice 
of  the  application  for  the  writ  the  appellant  had  ceased  to  have 
the  custody  of  or  any  control  over  the  boy  alleged  to  be  detained, 
that  might  have  been  ground  for  reversing  the  order  of  the 
Queen's  Bench  Division.  But  where  the  Court  entertains  a 
doubt  whether  this  be  the  fact,  it  is  unquestionably  entitled  to 
use  the  pressure  of  the  writ  to  test  the  truth  of  the  allegation, 
and  to  require  a  return  to  be  made  to  it.  Now,  it  is  impossible 
to  read  the  judgment  of  the  Lord  Chief  Justice  without  seeing 
that  he  did  entertain  such  a  doubt,  and  that  he  was  not  prepared 

(1)  23  Q.  B.  D.  305. 
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H.  L.  (E.)  upon  the  affidavits  to  accept  as  conclusive  the  statements  of  the 
1892       appellant.    At  your  Lordships'  bar  the  counsel  for  the  respon- 
Baenaedo  contended  that  they  had  a  right  to  cross-examine  the 

FoED      appellant,  and  that  the  proper  occasion  on  which  to  try  the 

  question  was  when  he  had  returned  to  the  writ  that  he  was  not 

Case.  detaining  the  child,  and  that  it  was  not,  at  the  time  the  writ  was 
Lord  Herscheii.  issucd,  iu  his  custody,  powor,  or  control.  I  think  this  view  is 
the  correct  one ;  the  truth  of  the  return  may,  no  doubt,  be  put  in 
issue,  and  I  feel  myself  unable  to  advise  your  Lordships  that  the 
Queen's  Bench  Division  were  not  in  point  of  law  justified  in 
issuing  the  writ.  I  must  not  be  understood  as  indicating  that  I 
think  the  story  told  by  the  appellant  is  untrue.  But,  as  the 
matter  is  to  undergo  further  investigation,  it  would  obviously  be 
improper  to  enter  upon  any  discussion  of  the  statements  con- 
tained in  the  affidavits,  or  to  express  any  opinion  upon  them.  I 
come  to  this  conclusion  with  some  regret,  as  the  question  in- 
tended to  be  raised  by  this  appeal  is  one  of  no  small  importance. 
But,  in  my  opinion,  it  was  premature  to  raise  it  at  the  present 
stage,  and  I  think  it  very  important  not  to  set  a  precedent  which 
might  prove  prejudicial  to  the  liberty  of  the  subject  of  which  the 
writ  of  habeas  corpus  is  the  most  effectual  safeguard. 

For  these  reasons,  I  think  the  judgment  appealed  from  must 
be  affirmed. 

LoKD  Macnaghten  : — 

My  Lords,  I  do  not  dissent  from  the  motion  which  has  been 
proposed.  I  cannot  say  that  this  is  a  case  in  which  there  ought 
not  to  be  an  opportunity  of  further  inquiry  into  the  circum- 
stances under  which  Dr.  Barnardo  parted  with  the  child,  and 
ascertaining  beyond  all  doubt  whether  the  child  is  or  is  not  still 
under  Dr.  Barnardo's  control  or  within  his  reach.  In  a  matter 
of  this  sort  it  would  not,  I  think,  be  desirable  to  interfere  with 
the  discretion  of  the  Court  below,  unless  a  stronger  case  for 
interference  were  made  out  than  the  one  which  the  learned 
counsel  for  the  appellant  have  been  able  to  present. 

Whether  the  child  if  it  can  be  got  back  ought  to  be  handed 
over  to  the  mother,  or  dealt  with  in  accordance  with  her  direc- 
tions, or  directions  given  in  her  name,  is  another  question,  upon 
which  it  would  not  be  proper  to  intimate  an  opinion  at  present. 
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Whether  or  not  Dr.  Barnardo  has  rendered  himself  liable  to   H.  L.  (E.) 
an  attachment  may  be  a  matter  to  be  discussed  hereafter.    That  1892 
question  also  ought,  I  think,  to  be  left  wholly  unprejudiced  by  barnarlo 
any  comment  upon  facts  or  circumstances  which  have  not  as  yet 
been  thoroughly  sifted  or  tested  by  cross-examination. 

I  desire,  however,  to  state  my  concurrence  with  the  opinion 
expressed  by  Sir  Edward  Fry.  I  entirely  agree  with  him  in 
thinking  that  the  writ  of  habeas  corpus  ought  not  to  be  wrested 
from  its  proper  purpose  and  used  as  an  instrument  to  punish  a 
man  for  an  illegal  or  unauthorized  act  complete  before  the  juris- 
diction of  the  Court  can  be  supposed  to  have  attached.  I  will 
only  add  that  it  is  very  much  to  be  regretted  that  the  managers 
of  a  charitable  institution  which  has  done,  and  is,  I  have  no 
doubt,  doing  an  immense  deal  of  good,  should  have  tried  to  put 
off  a  troublesome  correspondent  by  letters  which,  to  say  the 
least,  were  uncandid  and  misleading. 

LOED  MOREIS  : — 

My  Lords,  I  concur  in  the  judgment  which  has  been  moved ; 
but  I  desire  to  say  that  in  doing  so  I  adopt  the  reasons  assigned 
and  the  views  given  of  the  law,  both  in  the  Queen's  Bench 
Division  and  in  the  Court  of  Appeal,  as  the  foundation  of  my 
concurrence  in  the  judgment. 

Lord  Hannen  : — 

My  Lords,  I  entirely  concur  in  the  conclusions  at  which  your 
Lordships  have  arrived,  and  I  have  only  to  add  that  the  opinion 
expressed  by  my  noble  and  learned  friend.  Lord  Herschell,  so 
exactly  represents  the  view  which  I  take  of  the  case  that  I  do 
not  think  it  necessary  to  add  anything  to  what  has  fallen  from 
the  noble  and  learned  Lord. 

Order  appealed  from  affirmed  and  appeal  dismissed 
ivith  costs  ;  the  time  for  mailing  the  return  to  the 
writ  of  habeas  corpus  extended  to  three  months 
from  the  date  of  this  judgment. 

Lords'  Journals  25th  July  4892. 
Solicitors  for  appellant :  Nishet  &  Baiv. 
Solicitors  for  respondent :  Leathley  &  Fhipson, 
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[HOUSE  OF  LOEDS.] 
H.  L.  (E.)  JULIA  JOSEPHINE  SCALE  and  Another    Appellants  ; 

May  10.      RAWLINS  AND  OtHEES  .......  EeSPONDENTS, 


Will — Construction — Gift  of  Income — Life  Estate — Gift  over — Death  without 
leaving  Children  " — Implied  Griff  to  Children — Residuary  Gift. 

A  testator  gave  three  freehold  houses  to  his  nephews  S.  and  "W.  upon 
trust  to  pay  the  rents  and  interests  to  his  niece  during  her  life  for  her 
separate  use,  and  after  her  decease  "  (she  leaving  no  child  or  children)  "  he 
gave  one  of  the  houses  to  S.  and  the  two  others  to  W.  After  making 
other  bequests  the  testator  gave  the  residue  of  his  real  and  personal  estate 
to  S.  and  W.  equally.    The  niece  died  leaving  children  : — 

Eeldj  affirming  the  decision  of  the  Court  of  Appeal  (45  Ch.  D.  299), 
that  the  niece  took  a  life  interest  only,  and  that  on  her  death  the  houses 
passed  under  the  ultimate  residuary  gift  to  S.  and  W.  equally,  there  being 
no  implied  gift  to  her  children. 


Appeal  from  an  order  of  the  Court  of  Appeal  (Cotton,  Bowen 
and  Fry  L. JJ.)  reversing  a  decision  of  Kay  J.  The  terms  of  the 
will  and  the  devolution  of  the  respective  interests  are  fully  stated 
in  the  report  of  the  decision  below  (1).  The  only  point  raised  by 
the  appeal  was  that  stated  in  the  head-note. 

IMay  9,  10.  Firminger,  and  G,  Herbert  Smithy  for  the  appel- 
lants (a  daughter  of  the  niece  and  her  husband)  : — 

The  construction  adopted  below  leads  to  an  absurdity.  It  is 
impossible  to  suppose  that  if  the  testator's  niece  died  leaving 
no  children  he  intended  the  houses  to  be  unequally  divided 
between  his  nephews  S.  and  W.,  and  that  if  she  died  leaving 
children  S.  and  W.  were  to  take  the  houses  equally.  What 
possible  connection  can  there  be  between  the  birth  of  children 
to  the  niece  and  the  inequality  of  the  gifts  to  S.  and  W.  ?  There 
are  only  two  reasonable  constructions.  Either  (as  Kay  J  .  held) 
the  niece  took  an  absolute  interest  in  fee  simple  in  the  houses, 
subject  to  defeasance  if  she  left  no  children :  see  Watkins  v. 


(1)  45  Ch.  D.  299. 
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Weston  (1) ;  Cropton  v.  Bavies  (2) ;  or  there  was  an  implied  gift   H.  L.  (E.) 
to  her  children.    There  are  indications  in  the  will  that  the  1892 
testator  intended  the  niece's  children  to  take :  see  Ex  parte  Scale 
Bogers  (3),  where  a  similar  intention  appeared.  Eawlixs. 

[LoKD  Halsbury  : — I  have  often  had  occasion  to  say  of  a  case 
upon  the  construction  of  a  will,  that  was  a  decision  on  a  particular 
will,  the  judge  looking  at  every  word  of  the  special  clauses.  How 
can  it  be  an  authority  upon  the  construction  of  another  and  a 
different  will  ?] 

[They  also  referred  to  the  cases  cited  in  the  report  of  the 
decision  of  the  Court  of  Appeal.] 

Sir  H,  JDavey  Q.C.  and  Upjohn  for  the  respondent  E.  S.  Eawlins 
(the  only  respondent  who  appeared)  were  not  heard. 

Lord  Halsbury  L.C.  : — 

My  Lords,  in  this  case  I  cannot  help  thinking  that  there  is 
not  any  doubt  as  to  what  a  Court  of  construction  ought  to  do. 
The  difficulty  which  I  have  here  is  not  in  speculating  upon 
what  peradventure  may,  at  some  time  or  other,  have  been  in 
the  testator's  mind;  but  I  must  find  words  which  are  absolute 
and  express.  I  might  be  perfectly  satisfied  that  he  intended 
that  this  lady  should  have  an  estate  of  inheritance  in  this  pro- 
perty, I  might  be  satisfied  that  that  was  his  intention  otherwise 
than  by  the  words  of  the  will ;  but  I  should  be  compelled  to 
come  to  the  same  conclusion  as  I  do  now,  namely,  that  that 
intention  is  not  sufficiently  expressed.  It  is  manifest  that  taking 
either  alternative  proposition  put  forward  by  the  appellants  this 
House,  if  it  is  called  upon  to  give  that  effect  to  the  instrument, 
must  put  words  into  the  will  in  order  to  do  it.  The  thing  has 
not  been  done ;  and  I  am  not  aware  of  any  authority  which  would 
lead  your  Lordships  to  come  to  the  conclusion  that,  because  the 
testator  had  at  some  time  or  other  the  intention  in  his  mind  to 
give  this  property  to  the  person  in  question,  you  are  justified  in 
saying  that  he  has  done  so  by  the  instrument  which  he  has 
executed. 

(1)  3  D.  J.  &  S.  434.  (2)  Law  Rep.  4  C.  P.  159. 

(3)  2  Madd.  449. 
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H.  L.  (E.)      Now  there  are  two  cases  which  have  been  brought  before  your 
1892       Lordships  with  the  view  of  shewing  that,  where  you  cannot 
Scale      Consider  anything  but  the  will,  you  can  add  words  to  give  effect 
Kawlins.  intention  of  the  testator.     First  of  all  it  is  said  that  you 

must  assume  that  the  testator  stated  that  he  gave  an  estate 
limited  for  life  (which  he  did  in  express  terms)  but  did  not 
mean  it — that,  taking  that  with  other  parts  of  the  will,  although 
he  made  the  estate  of  gift  simply  one  for  life,  and  expressly  and 
in  terms  used  those  words,  he  did  not  mean  it.  I  think  it  would 
be  a  very  strong  thing  to  control  and  override  such  words  by  any 
other  part  of  the  will  uuless  it  is  explicit.  But  I  cannot  find 
anything  which  leads  to  that  inference.  Assuming  that  you 
could  override  the  express  words  I  can  find  nothing  to  override 
or  explain  away  those  words.  The  testator  has  expressly  said 
that  he  has  given  an  estate  for  life,  and  I  cannot  get  rid  of 
those  words. 

Then  it  is  said  that  he  intended  to  make  a  gift  to  the  children. 
Again  I  say  that  he  does  not  do  so.  I  cannot  say  that  he  had 
not  the  intention,  but  all  I  can  say  is  that  he  has  not  expressed 
it,  and  your  Lordships  cannot  put  in  words  simply  because  you 
may  have  some  suspicion  that  in  making  his  testamentary  dis- 
position that  was  the  intention  in  his  mind. 

My  Lords,  I  think  that  that  cardinal  proposition  disposes  of 
this  case ;  and  I  cannot  go  into  an  inquiry  as  to  another  case 
where  the  context  is  different,  and  there  are  different  circum- 
stances. That  course  would  be  calculated  to  mislead  in  such  a 
case  as  this.  I  base  my  judgment  simply  upon  the  ground  that 
in  either  of  the  two  alternative  interpretations  which  are  sug- 
gested a  meaning  is  sought  to  be  put  upon  the  words  which  is 
not  justified  by  any  words  that  I  can  find  in  the  will  at  all. 

I  therefore  think  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed,  and  I  move  your  Lordships  accordingly. 

LoKD  Watson 

My  Lords,  I  also  am  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  must  be  affirmed.  We  are  not  at  liberty  to  speculate 
upon  what  the  testator  may  have  intended  to  do,  or  may  have 
thought  that  he  had  actually  done.    We  cannot  give  effect  to 
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Lord  Watson. 


any  intention  which  is  not  expressed  or  plainly  implied  in  the    H.  L.  (E.) 
language  of  his  will.  1892 
I  am  unable  to  concur  in  the  view  taken  in  the  Court  of  first  scale 
instance  by  Kay  L.J.    Even  assuming  that  the  primary  con-  p^^-^^lins. 
struction  of  the  testator's  words  may  lead  to  a  somewhat  absurd 
result,  the  difficulty  cannot  be  got  over  in  this  case  by  attaching 
their  secondary  meaning  to  words  which  occur  in  his  will,  but 
only  by  inserting  in  the  instrument  words  which  are  not  to  be 
found  there. 

LoKDS  Hersohell,  Macnaghten,  Morris  and  Hannen  con- 
curred. 

Order  a;ppealed  from  affirmed  and  ajopeal 
dismissed. 

Lords'  Journals  10th  May  1892. 

Solicitors  for  appellants :  Ferhins  &  Sawyer. 
Solicitors  for  respondent  E.  S.  Eawlins :  Moon,  Gilks,  &  Moon. 


[HOUSE  OF  LORDS.] 
WILLIAM  COWLEY  (Pauper)    ....    Appellant  ;     h.  l.  (e.> 

AND  1S92 

THE  NEWMAKKET  LOCAL  BOAED  .    .    Eespondents.  ^^^9. 

Highiuay — Urban  Authority — Surveyor  of  Highway — Liahility  to  Action  for 
Non-repair  of  Highway — Statutory  Duty,  Breach  of — Public  Health  Act 
1875  (38  &  39  Vict.  c.  55)  ss.  144,  149. 

A  highway  was  by  virtue  of  the  Public  Health  Act  1875  vested  in  and 
under  the  control  of  a  local  board  as  the  urban  authority  for  the  district. 
Sects.  144  and  149  of  that  Act  provide  that  the  urban  authority  shall  have 
and  be  subject  to  all  the  powers  duties  and  liabilities  of  surveyors  of 
highways,  and  shall  from  time  to  time  level  alter  and  repair  the  highways 
vested  in  them  as  occasion  may  require.  An  owner  of  land  adjoining  the 
highway  in  making  an  approach  to  his  land  without  the  sanction  or 
authority  of  the  local  board  made  a  drop  in  the  level  of  the  highway  and 
left  it  in  a  dangerous  condition.  The  appellant  walking  along  the  high- 
way fell  down  the  drop  and  was  injured.  In  an  action  by  him  against  the 
local  board  for  suffering  the  highway  to  be  out  of  repair  and  in  a  dangerous 
A.  C.  1892.  3         2  C 
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H.  L.  (E.)  condition  it  appeared  tliat  the  local  board  was  chargeable  only  with  non- 

feasance and  not  with  misfeasance : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  no  action  lay 
Cowley  against  the  local  board. 

Newmaeket  Gibson  v.  Mayor  of  Preston  (Law  Eep.  5  Q.  B.  218)  approved. 


Local  Board. 


Appeal  from  a  judgment  of  the  Court  of  Appeal  affirming  a 
judgment  of  the  Queen's  Bench  Division. 

The  appellant  brought  an  action  against  the  respondents, 
alleging  in  his  statement  of  claim  that  the  defendants  wilfully, 
wrongfully,  and  negligently  built  and  placed  and  suffered  to 
remain  on  the  footway  of  the  highway  leading  from  Newmarket 
to  Bury  St.  Edmund's,  at  a  point  opposite  to  the  entrance  of  the 
yard  and  stables  of  one  Captain  Machell,  a  brick  wall  and  a 
declivity  formed  thereby,  without  any  guard  or  light  or  means 
to  prevent  persons  from  falling  over  the  same ;  also  that  the 
defendants  wrongfully  suffered  and  permitted  the  footway  to  be 
and  continue  out  of  repair  and  in  a  state  and  condition  danger- 
ous to  foot-passengers  using  the  same ;  and  that  by  means  of 
the  said  wrongful  and  negligent  acts  of  the  defendants,  the 
plaintiff,  while  lawfully  using  and  walking  upon  and  along  the 
footway  after  daylight  had  ceased,  fell  over  the  brick  wall  and 
'down  the  declivity  and  sustained  severe  injuries. 

At  the  trial  before  Denman  J.  and  a  common  jury  at  Ipswich 
i:he  following  facts  were  proved  or  admitted  : — 

The  Bury  Eoad  where  the  plaintiff  was  injured  was  a  portion 
of  a  highway  within  the  district  for  which  the  defendants  were 
the  urban  authority.  In  1873  Captain  Machell  being  the  owner 
of  property  adjoining  the  Bury  Road  made  an  entrance  into  his 
stable  yard  by  cutting  through  the  footpath  which  formed  part 
of  the  highway.  His  property  being  on  a  lower  level  than  the 
highway  the  entrance  sloped  downwards  towards  the  stables, 
and  Captain  Machell  built  two  dwarf  walls  to  sustain  the  foot- 
path on  each  side  of  the  slope,  thus  making  a  drop  of  about 
eighteen  inches  in  the  footpath.  This  was  done  without  the 
authority  or  sanction  of  the  local  authority.  Up  to  1886  the 
footpath  at  the  point  in  question  was  covered  with  grass ;  after 
1886  it  was  gravelled  by  the  defendants.  The  plaintiff  walking 
along  the  footpath  one  evening  after  dark  in  January  1889  fell 
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over  one  of  the  dwarf  walls  into  the  slope  and  was  hurt.  The  H.  L.  (e.) 
nearest  lamp  to  the  spot  where  he  fell  was  about  seventy  yards.  1892 

The  jury  found  a  verdict  for  the  plaintiff  for  £200,  and  in  answer  Cowley 
to  questions  put  by  the  learned  judge  found  that  there  was  no  newmaeket 
negligence  on  the  part  of  the  plaintiff;  that  the  defendants  were  Local  Boaed. 
guilty  of  negligence,  and  that  the  negligence  consisted  of  "  the 
combination  of  leaving  the  dwarf  wall  there  and  not  supplying 
sufficient  light."    Upon  further  consideration  Denman  J.  being 
of  opinion  that  no  cause  of  action  had  been  made  out  entered 
judgment  for  the  defendants.    This  decision  was  affirmed  by  the 
Court  of  Appeal  (Lord  Esher  M.E.,  Lindley  and  Lopes  L.J  J.). 

May  17,  19.  A.  E.  Poyser  SindF.  K.  North  for  the  appellant 

The  decisions  appealed  against  went  upon  the  ground  that  the 
defendants  were  in  the  same  position  as  that  of  a  surveyor  of 
highways  under  the  old  law  and  not  chargeable  with  misfeasance, 
but  only  with  non-feasance.  But  for  several  reasons  those  deci- 
sions are  unsound.  No  doubt  under  the  old  highway  law  it  was 
held  that  no  action  would  lie  by  an  individual  against  the  in- 
habitants of  a  county  for  an  injury  sustained  in  consequence 
of  a  county  bridge  being  out  of  repair :  Russell  v.  The  Men  of 
Devon  (1) ;  nor  against  the  county  sued  in  the  name  of  the  sur- 
veyor :  McKinnon  v.  Penson  (2) ;  nor  against  the  surveyor  for  an 
accident  caused  by  his  neglect  to  repair  the  highway :  Young  v. 
Davis  (8).  But  those  decisions  rested  on  the  grounds  that  the 
surveyor  being  an  individual  it  would  be  highly  inconvenient 
to  have  actions  brought  against  him,  and  that  a  penalty  was 
imposed  on  the  surveyor  by  the  Highway  Act  (5  &  6  Wm.  4 
c.  50).  A  local  board  would  not  be  subject  to  any  penalty,  for 
the  liability  to  specific  penalties  is  not  transferred  by  the 
general  words  of  the  Public  Health  Act  1875.  The  liability  of 
the  defendants  rests  on  the  provisions  of  that  Act  (38  &  39  Vict, 
c.  55).  By  sect.  144  the  urban  authority  is  to  execute  the  office  of 
and  be  surveyor  of  highways  and  to  have  and  be  subject  to  all  the 
powers,  authorities,  duties  and  liabilities  of  surveyors  of  high- 
ways under  the  law  for  the  time  being  in  force.    Sect.  149  creates 

(1)  2  T.  E.  667.  (2)  8  Ex.  319;  9  Ex.  609. 

(3)  2  H.  &  C.  197. 
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H.  L.  (E.)  a  distinction  between  the  old  surveyor  and  the  urban  authority. 
1892  It  enacts  that  highways  shall  vest  in  and  be  under  the  control  of 
Cowley  the  urban  authority.  The  highway  was  not  vested  in  the  sur- 
Newmaeket  "^©yor.  Then  sect.  149  enacts  that  the  urban  authority  shall  from 
Local  Board,  time  to  time  cause  the  highway  to  be  levelled,  paved,  &c.,  altered 
and  repaired  as  occasion  may  require,  with  power  to  cause  the 
soil  of  the  streets  to  be  raised,  lowered  or  altered  as  they  may 
think  fit,  and  to  place  and  keep  in  repair  fences  and  posts  for  the 
safety  of  foot-passengers. 

The  verdict  of  the  jury  finds  that  there  was  a  clear  breach  by 
the  defendants  of  the  duty  imposed  by  sect.  149  in  not  repairing 
this  highway  and  in  leaving  it  in  a  dangerous  condition.  By 
sect.  161  the  urban  authority  has  power  to  contract  with  any 
person  for  the  lighting  of  the  highways,  and  may  provide  such 
lamps  and  other  materials  and  apparatus  as  they  may  think 
necessary  for  lighting  the  same.  And  the  neglect  to  provide  a 
sufficient  light  is  also  found  by  the  verdict.  For  these  breaches  of 
statutory  duties  the  defendants  are  liable  on  the  principle  esta- 
blished by  Couch  v.  Steel  (1).  The  decision  in  Gibson  v.  Mayor 
of  Freston  (2)  no  doubt  seems  adverse  to  this  contention ;  but 
that  case  should  be  overruled ;  it  is  not  consistent  with  Hart- 
nail  V.  Byde  Commissioners  (3)  which  is  a  strong  authority  in 
favour  of  a  right  of  action  for  breach  of  a  statutory  duty.  There 
.the  judgment  went  on  the  ground  that  the  defendants  being 
liable  to  be  indicted  for  the  non-repair,  an  action  lay  by  a  person 
specially  aggrieved.  See  also  Ohrhy  v.  Byde  Commissioners  (4) ; 
and  Bathurst  v.  Macpherson  (5). 

Further,  the  defendants  are  liable  for  leaving  the  highway  in 
a  state  of  danger  of  the  nature  of  a  trap ;  they  caused  the  foot- 
path to  be  gravelled  and  so  invited  the  public  to  walk  on  it  with 
the  risk  of  falling  over  the  dwarf  wall  into  the  slope.  This 
makes  them  liable  (even  though  there  be  no  misfeasance)  upon 
the  principle  of  the  cases  exemplified  by  Barnes  v.  Ward  (6) ; 
and  White  v.  Hindley  Local  Board  (7) ;  and  see  Wandsworth 
Board  of  Worlcs  v.  United  Telephone  Company  (8). 

(1)  3  E.  &  B.  402.  (5)  4  App.  Gas.  256. 

(2)  Law  Eep.  5  Q.  B.  218.  (6)  9  C.  B.  392. 

(3)  4  B.  &  S.  361.  (7)  Law  Rep.  10  Q.  B.  219,  223. 

(4)  5  B.  &  S.  743.  (8)  13  Q.  B.  D.  90  i. 
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Winch  Q.C.  and  W.  Baugh  Aliens  for  the  respondents,  were  not  H.  L.  (E.) 
heard.  1892 


•  •  •  OoWLEY 

The  House  took  time  for  consideration. 


Newmarket 
Local  Board. 


Aug.  9.    LoKD  Halsbuey  L.C.  :— 

My  Lords,  the  effective  part  of  the  plaintiff's  complaint  is  to 
be  found  in  the  third  paragraph  of  the  statement  of  claim: 

That  the  defendants  wilfully,  wrongfully,  and  negligently  built 
and  placed  and  suffered  to  remain  on  the  footway  of  the  high- 
way leading  from  Newmarket  to  Bury  8t.  Edmund's,  at  a  point 
opposite  to  the  entrance  of  the  yard  and  stables  of  one  Captain 
Machell,  a  brick  wall  and  a  declivity  formed  thereby,  without  any 
guard  or  light  or  means  to  prevent  persons  from  falling  over  the 
same."  And  (paragraph  6)  "  that  the  plaintiff  while  lawfully 
using  and  walking  upon  and  along  the  said  footway  after  day- 
light had  ceased  fell  over  the  said  brick  wall  and  down  the  said 
declivity  and  suffered  damage  accordingly.'* 

The  facts  were  that  the  defendants  are  the  Newmarket  Local 
Board  of  Health,  and  the  footway  and  the  highway  referred  to 
were  within  the  limits  and  under  the  care  and  management  of 
the  defendants  as  such  local  board  of  health  ;  and  the  question 
appears  to  resolve  itself  into  whether  the  public  authorities  in 
whom  the  highways  are  vested  by  the  statute  can  be  held  liable 
in  an  action  for  any  defect  in  the  repair.  I  think  in  this  case 
the  liability  would  have  to  be  put  upon  the  ground  that  there 
was  default  in  the  construction  of  the  highways  through  which 
an  accident  happened  to  a  passenger.  The  wide  consequences  of 
the  existence  of  such  a  right  of  action  would  be  very  serious. 

As  long  ago  as  1788  a  question  of  an  analogous  character  was 
raised  in  the  Court  of  King's  Bench ;  and  the  argument  then 
as  now,  was  that  where  one  person  receives  an  injury  by  reason 
of  any  other  person  or  persons  omitting  to  do  that  which  by  law 
he  or  they  are  bound  to  do,  he  may  maintain  an  action  in  the 
circumstances  to  recover  satisfaction  for  the  damage  he  has 
received  in  consequence  of  that  omission. 

In  that  case  it  was  said  (which  seems  to  me  to  be  decisive  of 
this  case)  that  the  principle  which  decides  against  this  kind  of 
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H.  L.  (E.)   action  is  accurately  stated  in  Brooke's  Abridgment,  tit.  Action 
1892      on  the  Case,  pi.  93,  where  it  is  said  that "  if  an  highway  be  out  of 
Q^^Y    repair  by  which  my  horse  is  mired  no  action  lies, '  car  est  populus 
Newmarket      surra  reforme  per  presentment,'  which  must  be  understood  to 
Local  Boaed.  mean  that  as  the  road  ought  to  be  repaired  by  the  public  no 
Lord  Halsbury,  individual  can  maintain  an  action  against  them  for  any  injury 
— .      arising  from  their  neglect  " :  Bussell  Y.  The  Men  of  Devon  (1). 

That  that  has  been  considered  to  be  the  law  for  now  more  than 
a  hundred  years  is  certain,  and  as  has  been  pointed  out  the 
objection  in  point  of  form  to  an  action  against  the  surveyor  of 
the  highways  was  not  only  an  objection  of  form,  but  underlying 
it  there  was  the  objection  of  substance. 

The  question  of  whether  it  was  form  or  substance  came  before 
the  Court  of  Exchequer  in  McKinnon  v.  Penson  (2).  The  effort 
there  had  been  to  argue  that  inasmuch  as  the  county  could  not 
in  point  of  form  be  sued,  and  that  previous  judgments  had  re- 
ferred to  that  fact,  the  43  Geo.  3  c.  59  s.  4,  which  enacted  that 
the  county  might  be  sued  in  the  name  of  its  surveyor,  disposed  of 
the  objection  of  form,  as  indeed  it  did.  But  the  Court  went  on 
to  say  that  that  statute  did  not  give  and  was  not  intended  to 
give  an  action  for  such  an  injury  against  the  county,  but  that  in 
cases  where  rights  could  be  maintained  against  the  county  an 
action  might  be  brought  against  them  in  the  name  of  their  sur- 
veyor. That  was  therefore  a  distinct  authority  that  no  new  right 
of  action  was  intended  to  be  created,  and  so  far  as  I  am  aware 
that  has  continued  to  be  the  state  of  the  authorities  down  to  the 
present  time. 

It  is  true  that  in  the  case  of  Hartnall  v.  Byde  Commissioners  (3) 
a  construction  was  placed  upon  a  particular  local  Act  which 
rightly  or  wrongly  was  assumed  from  its  particular  terms  to  have 
established  and  created  for  the  first  time  a  right  of  action  for  an 
injury  resulting  from  a  breach  of  the  duty  cast  upon  the  Ryde 
Commissioners  to  repair  their  streets.  Whether  that  case  is 
quite  consistent  with  the  principles  upon  which  cases  of  the  class 
now  before  your  Lordships  have  been  decided  or  not  it  is  imma- 
terial to  discuss.  The  language  of  the  statute  was  different  and 
the  ground  of  the  decision  was  that  a  new  and  peculiar  right  had 

(1)  2  T.  R.  667.         (2)  8  Ex.  319 ;  9  Ex.  609.         (3)  4  B.  &  S.  361. 
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been  created.    No  such  question  to  my  mind  arises  here.    With   H.  L.  (E.) 
the  exception  to  which  I  have  last  alluded,  the  principle  has  1892 
been  maintained  for  certainly  more  than  a  century,  and  I  am  of  Cowley 
opinion  that  in  this  case  no  ground  has  been  put  forward  on  j^e^mIrket 
which  the  long  current  of  authorities  should  be  disturbed.  Local  Board. 

I  therefore  move  your  Lordships  that  this  appeal  should  be 
dismissed. 

LoED  Heeschell  : — 

My  Lords,  the  question  which  arises  in  this  action  is  whether 
the  defendants  are  liable  in  respect  of  an  accident  which  happened 
to  the  plaintiff,  owing  to  the  existence  of  a  drop  of  eighteen  inches 
in  the  level  of  a  footway  vested  in  the  defendants,  in  consequence 
of  which  the  plaintiff  fell  and  sustained  considerable  injury. 
The  difference  of  level  in  the  footway  arose  from  a  carriageway 
having  been  made  for  the  purpose  of  access  to  Captain  Machell's 
stable,  the  yard  of  which  adjoined  the  footway.  This  work  was 
executed  by  Captain  Machell  in  the  year  1873.  The  plaintiff  in 
his  statement  of  claim  asserted  that  the  defendants  had  wrong- 
fully suffered  and  permitted  the  footway  to  be  out  of  repair  and 
in  a  condition  dangerous  to  passengers.  It  appeared  clearly  at 
the  trial  that  there  had  been  no  misfeasance  on  the  part  of  the 
defendants.  The  utmost  that  could  be  charged  against  them  was 
non-feasance.  It  was  strongly  urged  at  the  bar  that  the  highway 
including  the  footway  being  vested  in  the  defendants,  they  were 
responsible  if  it  was  not  kept  in  proper  condition  and  repair  to 
any  one  who  was  injured  by  reason  of  its  not  being  so  kept.  In 
support  of  their  contention  they  relied  mainly  on  the  144th  and 
149th  sections  of  the  Public  Health  Act  1875.  By  the  former  of 
those  sections  every  urban  authority  is  to  execute  the  office  of 
surveyor  of  highways,  and  to  exercise  and  be  subject  to  all  the 
powers,  duties,  and  liabilities  of  surveyors.  By  the  latter  it  is 
provided  that  the  urban  sanitary  authority  shall  from  time  to 
time  cause  all  streets  vested  in  them  to  be  levelled,  paved, 
metalled,  flagged,  channelled,  altered,  and  repaired  as  occasion 
may  require.  Amongst  the  duties  thus  imposed  upon  the  urban 
authority  was  undoubtedly  the  duty  of  keeping  this  highway 
in  repair,  and  it  is  said  that  any  person  injured  by  the  non- 
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H.  L.  (E.)  performance  of  a  statutory  duty  is  entitled  to  recover  against  the 
1892  person  on  whom  that  duty  rests.  I  entertain  very  grave  doubts 
Cowley    whether  the  proposition  thus  broadly  stated  can  be  maintained. 

Newmarket  "^^^  principal  authority  in  support  of  it  is  the  decision  of  the 
Local  Board.  Court  of  Queen's  Bench  in  the  case  of  Couch  v.  Steel  (1).  But 
Lord  Eerscheii.  in  the  casc  of  AtMfison  V.  Newcastle  WaterworJcs  Company  (2)  the 
late  Lord  Cairns  and  Cockburn  C.J.  and  the  present  Master 
of  the  Eolls  all  expressed  serious  doubts  whether  the  case  of 
Couch  V.  Steel  (1)  was  rightly  decided,  and  whether  the  broad 
general  proposition  could  be  supported,  that  whenever  a  statutory 
duty  is  created  any  person  who  can  shew  he  has  sustained  injury 
from  the  non-performance  of  that  duty  can  maintain  an  action 
for  damages  against  the  person  on  whom  the  duty  is  imposed. 
I  share  the  doubt  expressed  by  these  learned  judges  and  the 
opinion  expressed  by  Lord  Cairns  that  much  must  "  depend  on 
the  purview  of  the  Legislature  in  the  particular  statute  and 
the  language  which  they  have  there  employed."  In  the  case 
of  Glossop  V.  Eeston  and  Isleworth  Local  Board  (3)  James  L.J. 
made  some  observations  bearing  on  this  point,  which  seem  to  me 
to  be  of  great  weight.  In  that  case  the  plaintiff  claimed  an  in- 
junction to  restrain  a  nuisance  on  the  ground  that  the  defendants 
had  neglected  to  perform  the  statutory  duty  cast  on  them  as  the 
sanitary  authority  of  a  particular  district.  The  learned  Lord 
Justice  said :  "  It  appears  to  me  that  if  this  action  could  be  sus- 
tained, it  would  be  a  very  serious  matter  indeed  for  every  rate- 
payer in  England  in  any  district  in  which  there  is  any  local 
authority  upon  whom  duties  are  cast  for  the  benefit  of  the 
locality.  If  this  action  could  be  maintained,  I  do  not  see  why  it 
could  not,  in  a  similar  manner,  be  maintained  by  every  owner  of 
land  in  that  district  who  could  allege  that  if  there  had  been  a 
proper  system  of  sewage  his  property  would  have  been  very  much 
improved."  And  he  expressed  the  opinion  that  such  a  conten- 
tion was  not  supported  either  by  principle  or  authority.  It  is  to 
be  observed  that  the  Highway  Act,  which  defines  the  duties  of 
surveyors  of  highways,  prescribes  the  mode  of  proceeding  when 
the  duty  of  repairing  the  highway  is  unfulfilled  and  the  liability 


(1)  3  E.  &  B.  402.  (2)  2  Ex.  D.  441. 

(3)  12  Ch.  D.  102,  109. 
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which  is  then  to  attach  to  the  surveyor.    By  sect.  94  he  may  be    H.  L.  (E.) 
summoned  before  the  justices,  and  if  it  appears  either  upon  the  1892 
report  of  a  person  appointed  by  them  to  view,  or  on  their  own  cowley 
view,  that  the  highway  is  not  in  a  state  of  thorough  and  perfect  -^^y^^'^^^^^, 
repair,  they  are  to  convict  the  surveyor  in  a  penalty,  and  to  make  Local  Boabd. 
an  order  on  the  surveyor  to  repair  it  within  a  limited  time ;  and  Lord  Herscheii. 
if  the  repairs  are  not  made  within  the  time  so  limited  the  sur- 
veyor is  to  forfeit  and  pay  to  a  person  to  be  named  and  appointed 
in  a  second  order  a  sum  of  money  equal  to  the  cost  of  repairing 
the  highway.    I  think  it,  to  say  the  least,  doubtful  whether, 
apart  from  the  reasons  to  which  I  am  about  to  refer,  the  conten- 
tion that  an  action  lies  against  the  local  board  for  a  breach  of 
their  statutory  duty  to  repair  the  highways  can  be  maintained. 

It  was  held  as  long  ago  as  the  case  of  Bussell  v.  The  Men  of 
Devon  (1),  that  an  action  could  not  be  maintained  at  common 
law  by  one  of  the  public  in  respect  of  an  injury  sustained 
through  a  highway  being  out  of  repair.  This  decision  was  no 
doubt  largely,  but  it  was  not  exclusively,  founded  on  the  fact 
that  the  inhabitants  of  the  county  are  not  a  corporation,  and  can- 
not be  sued  collectively.  In  the  subsequent  action  of  McKinnon 
V.  Penson  (2)  brought  against  the  county  in  the  name  of  their 
surveyor  for  a  similar  cause,  it  was  urged  that  the  43  Geo.  3 
c.  59  s.  4,  which  enacted  that  the  county  might  be  sued  in  the 
name  of  their  surveyor,  had  removed  the  only  difficulty  in  the 
way  of  the  plaintiff.  It  was  held,  however,  that  the  effect  of  the 
statute  was  not  to  create  a  new  liability,  but  only  a  more  con- 
venient method  of  enforcing  existing  rights.  And  in  Young 
V,  Davis  (3)  it  was  held  in  the  Exchequer  Chamber  that  a 
surveyor  of  highways  was  not  liable  to  an  action  for  iu juries 
resulting  from  the  breach  of  his  duty  to  keep  the  highways  in 
repair.  It  was  argued  in  Gibson  v.  Mayor  of  Preston  (4)  that  the 
Public  Health  Act  1848  did  something  more  than  impose  upon 
the  corporation  the  duties  and  subject  them  to  the  liabilities 
of  surveyors  of  highways,  and  that  under  the  provisions  of  that 
statute  they  were  liable  to  a  person  suffering  through  the  non- 
repair of  a  highway.  The  Queen's  Bench,  however,  in  a  con- 
sidered judgment  rejected  this  argument,  and  held  that  the 

(1)  2  T.  K.  667.  (3)  2  H.  &  C.  197. 

(2)  8  Ex.  319 ;  9  Ex.  609.  (4)  Law  Eep.  5  Q.  B.  218. 
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H.  L.  (E.)  defendants  were  not  liable.  The  provisions  of  the  Public  Health 
1892  Act  1875,  on  which  the  appellant  now  relies,  are  precisely  similar 
Cowley    ^o  those  upon  which  the  judgment  in  Gibson  v.  Mayor  of  Preston  (1) 

Nbwm'abket  P^^c^^^^^*  Your  Lordships  are  asked  to  overrule  that  decision. 
Local  Boaed.  I  am  not  prepared  to  do  so.    The  Legislature  in  1875  re-enacted 

Lord  Herscheii.  Unaltered  the  provisions  upon  which  this  construction  had  been 
placed,  and  I  cannot  think  that  it  was  intended  by  the  Legis- 
lature to  impose  the  liability  now  contended  for.  The  only  case 
which  can  be  relied  on  as  affording  any  support  to  the  appel- 
lant's contention  is  Hartnall  v.  Byde  Commissioners  (2).  But 
the  legislation  on  which  that  case  turned  was  not  precisely  the 
same,  and  the  arguments  which  were  so  carefully  considered 
and  which  prevailed  in  Gihson  v.  Mayor  of  Preston  (1)  do  not 
appear  to  have  been  insisted  upon.  For  it  appears  to  be 
assumed  in  the  judgment  that  if  the  defendants  were  liable  to 
be  indicted  for  the  non-repair  of  the  highway  as  for  a  misde- 
meanour, an  action  would  lie  by  any  one  specially  aggrieved. 
No  reasons  are  given  for  this  conclusion,  which  seems  to  have 
been  treated  as  a  necessary  consequence.  I  think  the  judgment 
appealed  from  ought  to  be  affirmed. 

LoKD  Hannen  : — 

My  Lords,  the  plaintiff  in  his  statement  of  claim  alleges  that 
the  defendants  (the  Newmarket  Local  Board)  negligently  built 
and  placed  and  suffered  to  remain  on  the  footway  of  a  road 
under  their  care,  management,  and  control,  a  brick  wall  and  a 
declivity  formed  thereby  without  any  guard  or  light,  whereby 
the  plaintiff  while  walking  along  the  said  footway  after  daylight 
had  ceased  fell  down  the  declivity  and  sustained  injury. 

The  wall  and  declivity  complained  of  were  not  constructed  by 
the  defendants,  but  were  made  many  years  ago  by  the  owner  of 
premises  adjoining  the  footway  for  the  convenient  access  of  his 
horses  from  the  road  to  his  stables.  This  was  done  without  the 
leave  of  the  local  authority.  The  only  act  done  by  the  defen- 
dants in  connection  with  this  footway  is  that  they  have  gravelled 
a  portion  of  it  in  recent  years.  This  was  a  proper  thing  in 
itself  and  had  nothing  to  do  with  the  accident  complained  of. 

The  question,  therefore,  is  reduced  to  this,  whether  the  defen- 
(1)  Law  Eep.  5  Q.  B.  218.  (2)  4  B.  &  S.  361. 
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dants  in  whom  the  powers  and  liabilities  of  surveyors  of  highways  H.  L.  (E.) 
are  vested  by  statute  have  thereby  imposed  upon  them  a  liability  1892 
to  be  sued  for  a  cause  of  action  which  could  not  have  been  cJowlet 
maintained  against  the  surveyor  of  highways.    This  is  a  subject  j^e^^^^rket 
which  has  engaged  the  attention  of  the  Courts  on  many  occasions.  LocalBoakd. 
The  governing  principle  was  stated  in  the  Exchequer  Chamber  Lord  iiannen. 
as  long  ago  as  1863  in  the  case  of  Young  v.  Davis  (1),  that 
the  surveyor  of  highways  was  not  liable  to  be  sued  for  damage 
resulting  from  the  highway  being  out  of  repair  because  no  action 
could  have  been  brought  against  the  parish,  and  that  the  Act  of 
Parliament  requiring  the  surveyor  to  keep  the  roads  in  repair 
was  not  passed  for  the  purpose  of  creating  a  new  liability,  but 
simply  in  order  to  provide  machinery  whereby  the  duty  of  the 
parish  to  repair  might  be  conveniently  fulfilled. 

This  principle  is  equally  applicable  where  the  duties  and 
liabilities  of  the  surveyor  have  been  transferred  to  other  bodies, 
unless  a  distinct  intention  on  the  part  of  the  Legislature  can  be 
inferred  from  the  particular  statute  under  consideration  to  create 
a  new  liability.  This  was  laid  down  in  1870  in  the  case  of 
Gibson  v.  Mayor  of  Preston  (2),  where  the  previous  authorities 
were  considered ;  and,  unless  this  House  is  prepared  to  overrule 
that  case,  it  governs  the  present.  After  careful  attention  to  the 
arguments  which  have  been  addressed  to  your  Lordships,  I  adhere 
to  the  judgment  given  in  the  case  of  Gibson  v.  Mayor  of  Preston  (2), 
and  I  therefore  think  that  the  judgment  appealed  from  should 
be  affirmed. 

LoED  Macnaghten  : — 

My  Lords,  I  concur,  and  have  nothing  to  add. 

Judgments  appealed  from  affirmed  and  appeal 
dismissed. 

Lords'  Journals  9th  August  1892. 

Solicitor  for  appellant :  F.  B.  Simpson,  for  W.  L  HawJcen, 
Manchester, 

Solicitors  for  respondents :  PurJcis  &  Co.,  for  James  Button, 
Newmarlcet. 

(1)  7  H.  «&  N.  760;  2  H.  &  C.  198.  (2)  Law  Eep.  5  Q.  B.  218. 
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H.L.(E)   LOKD  HENEY  BKUCE,  LOED  EOBEET  ^ 

BEUCE,  LOED   FEEDEEICK  BEUCE    Appellants  ; 

Aug.  9.  AND  OtHEKS  (InFANTS)    .      .      .      .      .  . 

AND 

THE  MAEQUESS  OF  AILESBUEY  and 
a.  B.  LAUEENCE  

Settled  Estate — Mansion  House — Sale — Tenant  for  Life — Consent  of  Court — 
Remaindermen  opposing  Sale — Tenants  on  Estate — Discretion  of  Court  to 
allow  Sale— Settled  Land  Act  1882  (45  &  46  Vict,  c,  38)  ss.  3,  15,  50,  51, 
^Z— Settled  Land  Act  1890  (53  &  54  YicU  c.  69)  s.  10  sul-s,  2.  . 

In  the  Settled  Land  Acts  1882  and  1890  the  paramount  object  of  the 
Legislature  was  the  well-being  of  settled  land. 

An  estate  including  an  old  family  mansion-house  became  vested  under  a 
settlement  in  a  tenant  for  life,  a  young  man  who  had  mortgaged  his  life 
estate  to  a  money-lender  who  had  brought  an  action  for  foreclosure.  The 
tenant  for  life  who  was  too  poor  to  reside  on  the  estate  had  contracted 
under  the  Settled  Land  Acts  to  sell  the  whole  for  a  good  price  to  a  wealthy 
purchaser,  and  petitioned  under  s.  10  of  the  Settled  Land  Act  1890  for  the 
sanction  of  the  Court  to  the  sale  of  the  mansion-house  and  demesne  lands. 
The  remaindermen  opposed  the  petition,  desiring  that  the  mansion-house 
and  demesne  lands  should  remain  in  the  family  : — 

Beld,  affirming  the  decision  of  the  Court  of  Appeal  ([1892]  1  Ch.  506), 
that  the  Court  in  the  exercise  of  its  discretion  under  the  Settled  Land 
Acts  must  have  regard  to  the  well-being  of  the  land  and  the  interests  of  the 
persons  from  whose  industrial  occupation  the  rents  and  profits  were 
derived,  as  well  as  to  the  interests  of  those  entitled  under  the  settlement ; 
and  that  to  refuse  the  sanction  in  such  a  case  would  be  to  defeat  the 
object  of  the  Legislature. 

Appeal  from  an  order  of  the  Court  of  Appeal  reversing  a 
decision  of  Stirling  J.  The  circumstances  and  the  arguments  in 
both  Courts  are  set  out  at  length  in  the  report  of  the  decisions 
below  (1).  The  following  outline  is  enough  for  the  present 
purpose : — 

Under  a  settlement  of  July  1885  the  Marquis  of  Ailesbury 
became  in  1886  tenant  for  life  in  possession  of  the  Savernake 
estate,  without  impeachment  of  waste,  with  remainder  to  his  first 

(1)  [1892]  1  Ch.  506. 
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and  other  sons  in  tail  male,  with  remainder  to  his  uncles  Lord    H.  L.  (i 
Henry,  Lord  Eobert,  Lord  Frederick  and  Lord  Charles  Bruce  1892 
successively  for  life  and  their  first  and  other  sons  successively  in  lopvD  Hex 
tail  male,  with  ultimate  remainder  to  the  Marquis  in  fee.    The  Bruce 
Marquis  who  was  born  in  1863  was  married  in  1884  but  had  no  Marquess 

AlLESBUKY 

issue.   

The  Savernake  estate  comprised  a  mansion-house  and  about 
40,000  acres  of  which  about  7700  consisted  of  pleasure  grounds, 
park  and  lands  usually  occupied  with  the  mansion-house,  includ- 
ing Savernake  Forest.  The  other  lands  were  chiefly  arable, 
down,  and  pasture  farms,  with  timber  of  considerable  value,  many 
cottages,  and  some  house  property  in  Marlborough.  The  net 
yearly  income  of  the  whole,  after  payment  of  outgoings,  join- 
tures, and  interest  on  mortgages,  was  about  £900,  and  rents  were 
falling.  The  life  interest  of  the  Marquis  was  mortgaged  for 
£212,000 :  the  mortgagee  had  brought  an  action  for  foreclosure  : 
and  a  receiving  order  had  been  made.  The  mansion-house  and 
lands  usually  occupied  therewith  were  very  costly  to  keep  up. 

In  June  1891  the  Marquis  entered  into  contracts  with  Lord 
Iveagh  (a  wealthy  man)  under  the  Settled  Land  Acts  1882 
to  1890  to  sell  to  him  the  fee-simple  of  the  whole  estate  for 
£750,000,  £500,000  of  the  purchase-money  to  be  left  upon  mort- 
gage for  five  years  at  4  per  cent.,  the  agreement  being  con- 
ditional upon  an  order  of  the  Court  being  obtained  to  authorize 
the  sale  of  the  mansion-house,  pleasure  grounds,  park,  and 
lands  usually  occupied  therewith,  as  required  by  sect.  10  of  the 
Settled  Land  Act  1890.  The  Marquis  then  presented  a  petition 
under  the  Settled  Land  Acts  praying  the  sanction  of  the  Court 
to  the  sale  of  the  mansion-house,  pleasure  grounds  &c.  and 
to  the  arrangement  for  the  £500,000  to  be  left  on  mortgage. 
The  consent  of  the  trustees  of  the  settlement  could  not  be 
obtained  to  the  sale,  one  being  adverse.  The  petition  was 
opposed  by  Lord  Henry  Bruce,  the  heir-presumptive  to  the  Mar- 
quisate,  and  by  Lord  Kobert  and  Lord  Frederick,  for  several 
reasons,  of  which  those  material  to  the  present  report  were  that 
Savernake  was  now  the  only  residence  of  the  Ailesbury  family, 
had  been  their  principal  residence  since  1675,  and  was  of  great 
value  and  of  historical  and  exceptional  interest,  comprising  as  it 
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H.  L.  (E.)   did  the  beautiful  and  unique  Savernake  Forest.     There  was 
1892      evidence  that  the  price,  £750,000,  was  an  extremely  good  one  : 
LoBD  Henry  much  better  than  could  be  again  expected :  and  that  without  the 
Bruce     mansion-house,  pleasure  grounds,  park  and  lands  usually  occupied 
Marquess  OF  therewith  the  estate  could  not  be  sold  so  advantasreously.  If 

  *  the  sale  were  carried  out  the  income  of  the  Marquis  and  after 

his  death  of  the  remaindermen  would  be  considerably  increased. 

Stirling  J.  made  an  order  dismissing  the  petition.  The  Court 
of  Appeal  (Lindley,  Bowen  and  Fry  L. JJ.)  discharged  that  order 
and  made  an  order  that  the  Marquis  be  at  liberty  to  sell  the 
mansion-house  with  the  pleasure  grounds,  park  and  lands  usually 
occupied  therewith,  and  the  other  lands  comprised  in  the  agree- 
ment, in  accordance  with  the  terms  of  the  contracts  and  that  the 
contracts  be  confirmed  (1). 

Aug.  1.  Sir  H.  JDavey  Q.C.  and  Buckley  Q.C.  {G,  Henderson 
with  them)  for  the  appellants  : — 

The  error  is  in  considering  matters  outside  the  statute.  The 
object  of  the  Settled  Land  Acts  was  to  increase  the  marketable 
quality  of  land :  and  to  enable  settled  lands  to  be  sold  for  the 
benefit  of  all  interested  in  the  settlement :  the  Acts  say  nothing 
about  tenants  or  the  cultivation  of  the  land  or  the  welfare  of  the 
cottagers :  the  only  parties  to  be  considered  by  the  Court  are  those 
interested  in  the  settlement,  and  the  Court  should  act  as  prudent 
trustees  would.  The  tenant  for  life  is  put  in  the  position  of  a 
trustee :  he  must  exercise  a  discretion,  and  as  enacted  by  sect.  53 
of  the  Act  of  1882  have  regard  to  the  interests  of  all  parties 
entitled  under  the  settlement,"  including  the  interests  of  senti- 
ment and  attachment  to  the  family  place.  As  the  trustees  will 
not  consent,  he  must  satisfy  the  Court  of  the  propriety  of  the  sale 
and  that  he  has  had  regard  to  the  interests  of  the  remaindermen. 
Those  interests  he  has  admittedly  disregarded.  Surely  some- 
thing more  is  meant  to  be  secured  than  that  the  tenant  for  life 
shall  have  a  good  price  which  will  make  his  income  larger  and 
his  circumstances  more  comfortable.  The  Court  must  look 
beyond  the  mere  pecuniary,  commercial  question,  and  must 
regard  the  position  in  the  country  of  the  head  of  a  great  house, 

(1)  [1892]  l  Qh.506. 
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largely  dependent  on  ancestral  estates.    A  mansion-kouse  is  not       L.  (E.) 
usually  regarded  as  an  element  of  profit.    If  (as  is  urged)  the  1892 
Acts  were  passed  with  a  view  to  the  improvement  of  estates,  Lord  Henry 
then  let  the  estate  be  sold  but  the  mansion-house  &c.  spared.  ^^^^e 
That  and  the  residential  lands  miffht  be  let  advantageously.  Maequessof 

The  remaindermen  desire  to  retrieve  the  family  fortunes :  the   

next  Marquis  may  succeed  in  doing  so :  why  should  all  possi- 
bility of  their  regaining  their  ancient  position  in  the  county  be 
for  ever  cut  off  ? 

[They  also  referred  to  heirlooms,  sect.  37  of  the  Settled  Land 
Act  of  1882 ;  In  re  Earl  of  Radnor's  Will  Trusts  (1) ;  sect.  10 
of  the  Settled  Land  Act  of  1890 ;  and  the  Settled  Estates  Acts 
1856,  1858,  1864,  1874,  and  1877.] 

I^ig^y,  Q-C.  and  Fossett  Loch  for  the  Marquis  of  Ailesbury ; 
and  Sir  H,  James  Q.C.  and  Muir  Mackenzie  for  the  other  respon- 
dent— one  of  the  trustees — were  not  heard. 

The  House  took  time  for  consideration. 


1892.  Aug.  9.   LoED  Halsbury  L.C.  : — 

My  Lords,  in  this  case  your  Lordships  are  called  upon  to  con- 
sider the  exercise  of  the  discretion  which  has  been  vested  in  the 
Court  by  the  Settled  Land  Act  of  1890,  sect.  10,  sub-sect.  2, 
which  is  in  these  words :  "  (2.)  Notwithstanding  anything  con- 
tained in  the  Act  of  1882,  the  principal  mansion-house  (if  any) 
on  any  settled  land,  and  the  pleasure  grounds  and  park  and 
lands  (if  any)  usually  occupied  therewith,  shall  not  be  sold, 
exchanged,  or  leased  by  the  tenant  for  life  without  the  consent 
of  the  trustees  of  the  settlement  or  an  order  of  the  Court." 
Sect.  3  sub-sect.  1  of  the  Act  of  1882,  of  which  the  sub-section 
I  have  just  recited  is  an  amendment,  but  which  adds  nothing 
which  is  relevant  to  any  dispute  between  the  parties  here,  gives 
an  absolute  power  to  the  tenant  for  life  to  sell  the  settled  land. 

By  sect.  53  of  the  Act  of  1882  it  was  enacted  that  a  tenant  for 
life  in  exercising  any  power  under  the  Act  should  have  regard 
to  the  interests  of  all  parties  entitled  under  the  settlement,  and 

(1)  45  Ch.  D.  402,  416. 
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H.  L.  (E.)   sliould  in  relation  to  the  exercise  thereof  by  him  be  deemed  to 
1892       be  in  the  position  and  to  have  the  duties  and  liabilities  of  a 

LoedHenry  trustee  for  those  parties. 

Beijce        q£  ^-j^Q  40,000  acres  of  which  the  estate  now  in  question 

Maequess  of  consists,  it  cannot  be  denied  that  the  tenant  for  life  has  in  respect 
  '  of  33,000  of  them  at  all  events  an  absolute  right  to  sell ;  that 

Lord  Hajsbury,  bccu  and  couM  not  be  disputed.    The  question  arises 

nnder  the  restriction  as  to  the  mansion-house  and  the  lands, 
pleasure  grounds  and  park  usually  occupied  therewith.  It 
scarcely  requires  argument  to  shew  that  if  the  commercial  interest 
is  alone  to  be  considered  the  withdrawing  from  the  sale  of  the 
mansion-house  and  the  pleasure  grounds  usually  occupied  there- 
with, in  this  particular  case,  would  have  a  very  serious  depre- 
ciatory effect  upon  the  sale  of  the  remainder.  The  7000  acres 
by  themselves,  or  the  odd  33,000  acres  by  themselves,  certainly 
would  not  be  likely  to  realise,  if  sold  separately,  the  gross  sum 
which  would  be  obtained  by  selling  both  as  one  estate.  But 
the  question  your  Lordships  have  to  determine  is  whether,  under 
the  circumstances  of  this  particular  case,  consent  should  be  given 
to  the  sale  of  the  whole. 

It  cannot  be  denied  that  the  tenant  for  life  is  not  in  a 
position  to  do  that  which  may  be  compendiously  described 
as  "keeping  up  the  estate."  If  capital  expenditure,  either  for 
repairs  or  otherwise,  is  required  he  cannot  supply  it.  The  estate 
during  the  period  of  his  life  (and  he  is  still  a  young  man) 
must  pass  into  the  hands  of  his  creditors,  whose  interest  in  it 
would  be  confined  to  realising  their  security.  I  say  nothing  of 
his  own  wishes,  I  say  nothing  of  his  own  conduct.  I  simply 
refer  to  the  dry  facts,  which  render  it  to  my  mind  a  matter  of 
absolute  certainty,  that  if  the  estate  is  to  be  continued  as 
vested  in  him,  neither  improvement,  repair,  nor  profitable  occu- 
pation, either  to  the  estate  or  to  the  individual,  is  likely  to  result 
from  a  continuance  of  the  estate  in  its  present  encumbered  con- 
dition. 

Tinder  these  circumstances  the  tenant  for  life  has  consented  to 
sell,  and  an  offer  has  been  made  for  the  estate,  as  to  which  it  has 
hardly  been  seriously  contended  that  it  is  not  a  good  and  even 
advantageous  offer,  though  not  perhaps,  as  Sir  Horace  Davey 
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sai(l,  an  extraordinarily  lavish  one.    The  trustees  of  the  settle-  H.  L.  (E.) 
ment  have  not  in  this  case  consented,  but  are  divided  in  1892 
opinion,  and  the  Court  therefore  has  to  determine  whether  lord  Henry 
upon  the  facts  of  this  case,  the  consent  ought  or  ought  not  to  be  ^^J^ce 
withheld.  Marquess  of 

Now  the  Act  of  Parliament  itself  contains,  either  by  way  of   

recital  or  preamble,  nothing  to  shew  what  the  meaning  or  ^.c!^^'^^' 
policy  of  the  statute  was ;  but  the  power  given  for  the  tenant  for 
life  to  sell  notwithstanding  that,  by  the  terms  of  the  settlement, 
his  powers  did  not  extend  beyond  his  own  life,  seems  to  me 
(apart  from  every  extraneous  consideration)  enough  to  shew  that 
what  the  statute  intended  to  do  was  to  release  the  land  from  the 
fetters  of  the  settlement — to  render  it  a  marketable  article 
notwithstanding  the  settlement.  And  historically,  one  knows 
very  well  what  were  the  objections  made  to  the  law  of  settle- 
ment in  its  effect  upon  the  cultivation  and  useful  occupation  of 
land. 

Now,  it  has  been  a  very  familiar  canon  of  construction  to  con- 
template what  was  the  cause  and  reason  of  the  Act,  or,  in  other 
words,  the  mischief  requiring  a  remedy.  Thus  in  Heydon's  Case  (1) 
the  common  law  was  that  religious  and  ecclesiastical  persons 
might  have  made  leases  for  as  many  years  as  they  pleased.  It 
has  been  said  that  the  mischief  was  that  when  they  perceived 
their  houses  would  be  dissolved  they  made  long  and  unreason- 
able leases,  and  it  was  in  that  case  the  Barons  of  the  Exchequer 
resolved  among  other  considerations  for  the  construction  of 
statutes,  that  it  should  be  considered  what  was  the  mischief  and  . 
defect  against  which  the  common  law  did  not  provide,  and  what 
was  the  remedy  which  Parliament  hath  resolved  and  appointed 
to  cure  the  disease  of  the  Commonwealth. 

I  can  contemplate  many  cases  where  it  would  be  the  duty  of 
the  trustees  to  withhold  their  consent.  Questions,  however, 
arise  on  which  I  am  reluctant  to  enter,  since  I  might  be 
impliedly  expressing  opinions  upon  the  mode  in  which  the 
discretion  should  be  exercised  in  cases  which  are  not  now 
before  me. 

I  prefer  to  say  that  in  this  case  there  is  every  circumstance 

(I)  3  Rep.  7  b,  8  a. 
A.  C.  1892.  3         2  D 
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H.  L.  (E.)    which  should  induce  the  Court  to  give  its  assent.    The  tenant 
1892       for  life  is  young.    No  one  of  the  persons  who  appear  in  oppo- 
LoRD  Henry  sition  to  the  petition  may  ever  have  any  interest  in  the  pro- 
perty ;  and  in  the  meantime  the  property,  to  whomsoever  it  may 
Marqtjessop  ultimately  belonsr,  would  almost  certainly  be  deteriorated  in 

AlLESBURY  .  ./  o'  t/ 

  value  in  proportion  as  the  status  quo  continues. 

Loui Haisbuiy,  ^j^ether  or  not  what  have  been  called  "the  sentimental  con- 
siderations" are  legitimate  subjects  of  consideration  or  not  it 
is  not  necessary  to  defermine,  since  it  is  manifest  from  the 
whole  structure  of  the  Act — and,  indeed,  from  the  very  cir- 
cumstance that  no  limit  is  laid  down  to  the  discretion — that 
the  Legislature  contemplated  consent  being  given  by  the  Court 
notwithstanding  any  opposition  by  those  who  might  be  next  in 
remainder. 

It  was  said  that  such  a  construction  of  the  discretion  would  be 
to  assume  a  very  strong  act  of  the  Legislature ;  but  it  is  only 
necessary  to  reply  that  the  very  fact  of  setting  aside  the  deter- 
mination of  the  settlement  that  particular  land  should  go  to 
particular  persons  designated  or  capable  of  being  afterwards 
ascertained  is  as  strong  an  act  of  the  Legislature  as  it  is  possible 
to  conceive,  and  certainly  in  respect  of  the  land  not  within  the 
protection  of  the  excepted  portion  that  has  undoubtedly  been 
■done. 

I  notice  that  some  of  the  judges  have  used  the  phrase  that 
this  statute  is  not  an  Incumbered  Estates  Act.  I  think  it  would 
be  more  accurate  to  say  that  it  is  not  soleli/  an  Incumbered 
Estates  Act ;  but  for  myself  I  am  prepared  to  say  that  it  was  in 
many  respects  analogous  to,  and  had  in  part  the  same  objects  as, 
the  Acts  that  are  so  described. 

It  would,  of  course,  be  an  inefficient  and  therefore  an  inaccu- 
rate description  of  this  Act  to  speak  of  it  as  an  Incumbered 
Estates  Act ;  but,  nevertheless,  by  whatever  name  it  is  known,  I 
think  it  undoubtedly  did  contemplate  that  an  incumbered  pro- 
prietor who  was  a  limited  owner  was  unable  to  fulfil  the  duties 
of  proprietorship,  and  that  it  was  not  for  the  good  of  the  State 
that  the  incumbered  proprietor  should  be  compelled  to  continue 
in  a  position  in  which  he  could  do  no  good  either  to  himself  or 
anybody  else. 
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The  Koyal  Commission  on  Agriculture  disclosed  in  more  than  H.  L.  (E.) 

one  part  of  the  evidence  the  evils  incident  to  such  a  condition  of  1892 

things,  and  the  only  difficulty  I  have  had  in  commenting  on  the  lord  Henry 

judgments  of  the  Court  of  Appeal  is,  that  I  think  their  Lord-  ^^^^^ 

ships  have  been  misunderstood  in  treating  the  evidence  which  ^^esbury^ 

shewed  the  injury  to  the  estate  rather  as  if  that  evidence  was   

Lord  Halsbury, 

itself  the  mischief  against  which  the  Act  was  directed,  and  not 
the  injury  to  the  estate  which  I  believe  is  the  key  to  the  enact- 
ments of  the  statute. 

The  provisions  as  to  heirlooms,  I  think,  raise  very  different 
considerations.  I  am  not  certain  that  any  public  considerations 
intervene  when  the  question  of  the  sale  of  heirlooms  arises.  It 
is  enough,  however,  to  say  that  public  considerations  here  do 
very  largely  enter  into  the  policy  of  the  particular  provisions  in 
the  Act  with  which  your  Lordships  are  now  dealing. 

My  Lords,  under  these  circumstances,  I  cannot  doubt  that  the 
appeal  should  be  dismissed,  and  the  order  of  the  Court  of  Appeal 
affirmed,  and  I  move  your  Lordships  accordingly. 

Lord  Hobhouse,  who  is  unable  to  attend,  requests  me  to  state 
that  he  desires  to  concur  in  the  judgment. 


LoED  Watson  : — 

My  Lords,  this  case  would  have  presented  a  different  aspect  if 
the  Settled  Land  Acts  1882  to  1890  had  merely  been  intended 
to  regulate  the  respective  interests  of  tenants  for  life  and  re- 
maindermen. But  the  whole  tenor  of  their  provisions,  as  well 
as  the  title  of  the  principal  j  Act,  indicate  that  the  leading 
purpose  of  the  Legislature  was  to  prevent  the  decay  of  agri- 
cultural and  other  interests  occasioned  by  the  deterioration 
of  lands  and  buildings  in  the  possession  of  impecunious  life- 
tenants. 

In  exercising  the  discretion  committed  to  it  by  sect.  10,  sub- 
sect.  2  of  the  Act  of  1890, 1  venture  to  doubt  whether  the  Court 
can  derive  much  assistance  from  the  provisions  of  sect.  53  of  the 
Act  of  1882.  These  prescribe  the  duty  which  the  life  tenant 
owes  to  his  remaindermen,  in  cases  where  he  has  actually  got 
power  to  sell  at  his  own  hand.    But^  in  cases  like  the  present, 

3        2  D  2 
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H.  L.  (E.)   the  Court  has  to  determine  whether  he  is  to  have  any  power  to 
1892      sell — a  question  which,  in  my  opinion,  involves  other  considera- 
Lor.D  Henry  tions  than  those  arising  from  the  relative  positions  of  the  parties 
Bruce     Jiaving  proprietary  interests,  present  and  expectant,  in  the  estate. 
Marquess  OP  In  solvine:  that  question,  I  think  the  Court  is  bound  to  take 

  *  into  consideration  not  only  the  relative  interests  of  those  parties, 

—  '  but  the  interests  of  the  estate  itself,  including  in  that  expression 
the  well-being  of  the  persons  from  whose  industrial  occupation 
its  rents  and  profits  are  derived. 

Upon  the  facts  of  the  case  I  can  add  nothing  to  what  has  been 
said  by  the  learned  judges  of  the  Court  of  Appeal.  To  refuse 
consent  to  a  sale  of  the  mansion-house  in  such  circumstances 
would,  in  my  opinion,  be  to  defeat  the  main  object  of  the 
statutes. 

My  noble  and  learned  friend.  Lord  Herschell,  who  has  been 
obliged  to  leave  the  House,  requested  me  to  state  that  he  entirely 
concurs  in  the  judgment  proposed. 


Lord  Magna  ghten  : — 

My  Lords,  in  the  course  of  the  argument  your  Lordships  were 
invited  to  turn  to  the  Settled  Estates  Acts  if  you  would  ascertain 
the  rule  which  ought  to  guide  the  Court  in  exercising  the  powers 
entrusted  to  it  by  the  Settled  Land  Act  1882.  Your  Lordships, 
I  think,  would  hardly  be  disposed  to  take  that  course.  The 
Act  of  1882  differs  from  all  previous  legislation  in  regard  to 
settled  land.  It  proceeds  on  different  lines,  and  it  has  a  different 
object  in  view.  The  Settled  Estates  Acts  did  not  confer  or 
enable  the  Court  to  confer  on  a  limited  owner  powers  beyond 
those  ordinarily  inserted  in  a  well-drawn  settlement.  They  were 
no  doubt  very  useful  Acts  in  their  way.  An  application  to  the 
Court  at  a  moderate  cost  was  made  to  serve  the  purposes  of  a 
private  estate  Act.  But  the  Settled  Land  Act  was  founded  upon 
a  broader  policy  and  has  a  larger  scope.  A  period  of  agricul- 
tural depression,  which  shewed  no  sign  of  abatement,  had  given 
rise  to  a  popular  outcry  against  settlements.  The  problem  was 
how  to  relieve  settled  land  from  the  mischief  which  strict  settle- 
ments undoubtedly  did  in  some  cases  produce,  without  doing 
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away  altogether  with  the  power  of  bringing  land  into  settle-  H.  L.  (E.) 

ment.    That  was  something  very  different  from  the  task  to  1892 

which  Parliament  addressed  itself  in  framing  the  Settled  Estates  lord  Henry 

Acts.    In  those  Acts  the  Legislature  did  not  look  beyond  the  ^^^^^ 

interests  of  the  persons  entitled  under  the  settlement.    In  the  Marquess  of 

^  .  AlLESBURY. 

Settled  Land  Act  the  paramount  object  of  the  Legislature  was   

the  well-being  of  settled  land.  The  interests  of  the  persons  Macnaghten. 
entitled  under  the  settlement  are  protected  by  the  Act  as  far 
as  it  was  possible  to  protect  them.  They  must  be  duly  con- 
sidered by  the  trustees  or  by  the  Court  whenever  the  trustees  or 
the  Court  may  be  called  upon  to  act.  But  it  is  evident  I  think 
that  the  Legislature  did  not  intend  that  the  main  purpose  of  the 
Act  should  be  frustrated  by  too  nice  a  regard  for  those  interests. 
Take  the  case  of  heirlooms  as  an  illustration.  The  sale  of  heir- 
looms is  authorized.  The  purchase-money  becomes  capital  money 
arising  under  the  Act,  and  may  be  dealt  with  accordingly.  A 
sale  of  heirlooms,  therefore,  may  seriously  disturb  the  interests 
of  persons  entitled  under  the  settlement.  A  remainderman  who 
would  have  been  absolute  owner  of  heirlooms  if  there  had  been 
no  sale  may  find  the  heirlooms  sold  and  the  purchase-money 
a,pplied  in  paying  off  encumbrances  or  making  improvements  on 
the  settled  land  without  any  special  reservation  in  his  favour. 
Still  the  Act  authorizes  the  sale,  but  it  entrusts  the  power  of 
sanctioning  the  sale  to  the  Court  alone,  as  being,  no  doubt, 
likely  to  take  a  broader  and  more  independent  view  than  the 
trustees  of  the  settlement.  It  seems  to  me,  therefore,  that  the 
learned  counsel  for  the  appellants  were  not  quite  right  in  saying 
that  the  Court  ought  to  put  itself  exactly  in  the  position  of  the 
trustees  and  consider  what  prudent  trustees  would  do.  I  think 
something  more  is  expected  of  the  Court.  Trustees  would  not 
be  to  blame  if  they  were  to  concentrate  their  attention  on  the 
interests  of  the  persons  entitled  under  the  settlement  and  the 
wishes  of  the  settlor.  It  is  the  duty  of  the  Court — a  duty  which 
the  Court  is  not  at  liberty  to  omit — also  to  keep  in  view  the 
main  purpose  of  the  Act  from  which  it  derives  its  powers.  This 
really  is  all  that  the  Court  of  Appeal  has  done,  and  I  think  that 
it  has  done  quite  right. 

I  agree  that  the  appeal  must  be  dismissed  with  costs. 
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H.  L.  (E.)  Lord  Morris  : — 
1892  Lords,  I  concur  in  the  judgment,  which  has  been  moved 


LoKD  Henry  by  the  Lord  Chancellor,  and  m  the  reasons  which  he  has  assigned 
Bruce  „ 
v.        lor  it. 

Marquess  of 

AlLESBURY. 

Lord  Hannen  : — 

My  Lords,  I  also  concur. 

Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs;  cause  remitted  to 
the  Chancery  Division, 

Lords'  Journals  9th  August  1892. 


Solicitors  for  appellants :  Hunters  &  Haynes. 

Solicitors  for  respondents :  Mewhurn-  Walker  &  Laurence. 
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THE  ANGLO-AMEEICAlSr  BRUSH  ELEC- 
TEIC  LIGHT  CORPOEATION     .    .  . 


H.  L.  (Sc.) 


Appellants  ; 


1892 


AND 


April  5. 


KING,  BROWN  &  CO, 


Respondents. 


Patent — Infringement — Prior  Puhlication — Prior  Puhlic  User. 

The  validity  of  a  patent  for  making  dynamo-electric  machines  was 
challenged  on  the  ground  of  prior  publication,  founded  upon  a  description 
in  the  specification  in  an  earlier  patent : — 

Held  (affirming  the  decision  of  the  Court  of  Session  (17  Court  Sess.  Cas. 
4th  Series  (Kettie,  1266)),  that  the  question  whether  the  specification  of 
the  earlier  patent  was  sufficient  to  disclose  the  invention  to  the  public 
did  not  turn  upon  the  sufficiency  or  insufficiency  of  the  specification  for 
the  guidance  of  a  skilled  workman,  for  the  patent  might  be  void  for 
incomplete  directions  to  a  workman  of  ordinary  skill,  and  yet  sufficient  to 
inform  the  public  of  the  invention ;  but  that  the  proper  test  was  whether, 
the  description  in  the  specification  was  sufficient  to  convey  to  men  of 
science  and  employers  of  labour,  information  which  would  enable  them  to 
understand  the  invention,  and  give  a  workman  specific  directions  for  the 
making  of  the  machine ;  and  that,  applying  such  test,  there  had  been  lorior 
publication. 


Appeal  against  an  interlocutor  of  the  First  Division  of  the 
Court  of  Session,  Scotland,  which  affirmed  an  interlocutor  of  the 
Lord  Ordinary,  setting  aside  the  patent  2003  of  1878,  of  which 
the  Anglo-American  Brush  Electric  Light  Corporation,  Limited, 
were  assignees  (1).  The  action  was  brought  in  Scotland  by  King, 
Brown  &  Co.,  the  respondents,  electrical  engineers,  Edinburgh, 
against  the  appellants, — who  had  threatened  the  respondents  and 
their  customers  with  legal  proceedings  in  respect  of  an  alleged 
infringement  of  the  appellants'  series-shunt  winding  machine  (2) 
for  the  generation  and  application  of  electricity  to  lighting, 
plating,  and  other  purposes, — for  the  reduction  as  invalid  of  the 
appellants'  letters  patent. 

(1)  17  Court  Sess.  Cas.  4th  Series  series-shunt  winding  machines  as  se- 
(Eettie),  1266 ;  6  P.  0.  K.  414.  curing  a  "  constant  potential "  or  con- 

(2)  About  1878  the  use  of  the  in-  tinuous  current, 
candescent  light  caused  a  demand  for 
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H.  L.  (Sc.)      The  facts  and  the  material  part  of  Yarley's  specification  suffi- 
1892      ciently  appear  from  the  judgments ;  and  it  is  only  necessary  to  add 
Anglo-     that  the  respondents  contended  in  the  Court  of  Session  that  the 
"^bIujsh^    patent  was  invalid  on  several  grounds,  including  the  discrepancy 
^iTiGH?^    between  the  invention  claimed  after  amendment  and  that  claimed 
CoEPORATioN  before  amendment ;  but  the  only  questions  argued  at  the  bar  were 
King,  Brom'n  whether,  first,  there  had  been  prior  publication  ;  and,  secondly, 
^  prior  public  use.    The  prior  publications  relied  on  were  Samuel 

xilfred  Yarley's  specification  4905  of  1876  ;  Clark's  specification 
4311  of  1875 ;  A  Communication  to  the  Eoyal  Society,  14th  of 
February,  1867,  by  Charles  Wheatstone ;  the  chief  being  Yarley's 
specification.  The  prior  public  use  was  the  use  of  Yarley's 
machine  at  the  manufacturers,  Siebe  &  Gorman;  but  the  evi- 
dence only  established  two  occasions  of  public  use-^once  to 
illuminate  certain  operations  in  a  diving-tank,  and  on  another 
occasion  to  produce  a  light  for  photographing  an  ice-machine. 
Afterwards  the  machine  appears  to  have  been  thrown  aside,  and 
remained  until  this  action  was  commenced  at  Messrs.  Siebe  & 
Gorman's.  Their  Lordships,  who  examined  Yarley's  machine  as 
well  as  an  early  drawing  of  it  by  him,  decided  that  it  was 
undoubtedly  a  series-shunt  winding  machine. 

On  appeal, 

1891.  Dec.  1, 3, 4,  7.  Sir  B.  E.  Webster,  A.G.,  and  Moulton,  Q.C. 
(with  them,  /.  C.  Graham),  for  the  appellants  : — 

On  the  construction  of  Yarley's  specification  they  contended 
it  was  not  a  disclosure  to  the  public  of  the  appellants'  patent. 

As  to  prior  public  use,  they  submitted  that  Yarley's  machine 
never  was  a  developed  nor  completely  used  machine ;  that  its 
trials  never  got  beyond  what  might  be  called  the  purely  ex- 
perimental stage;  that  there  had  not  been  user  which  added 
something  to  the  common  knowledge ;  that  the  machine  had 
been  abandoned  and  thrown  aside ;  and  that  if  the  case  was  to 
be  decided  on  prior  public  user  alone,  such  use  of  Yarley's 
machine  as  had  been  proved  could  not  be  held  to  be  such  a  prior 
public  use  as  would  in  law  invalidate  the  appellants'  invention. 

[They  cited,  on  the  question  of  prior  publication,  Bailey  v. 
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Eoherton  (1) ;  Hills  v.  Evans  (2) ;  Neilson  v.  Betts  (3) ;  Hills  v.  H.  L.(Sc.) 
London  Gaslight  Compani/  (4)  ;  Plimpton  v.  Malcolmson  (5).  Upon  1892 
the  question  of  prior  or  experimental  use :  Jones  v.  Pearce  (6) ;  Anglo- 

Galloivay  v.  Bleaden  (7) ;  J?^  re  Neivall  &  Elliot  (8)  ;  Hancock  v.  ^brush'' 

Somervell  (9) ;  Edison  &  Swan  Electric  Light  Company  v.  .HbZ-  "'^ligh?^ 

land  (10).]       ^  CoRPORATiox 

The  Solicitor-General  for  Scotland  (A,  Graham  Murray,  Q.C.),  ^^^^'q^^^^ 

and  Dr.  Alfred  Baniell  (of  the  Scotch  Bar),  for  the  respondents,   

were  not  called  upon. 

Judgment  after  consideration. 

LoKD  Halsbuky,  L.C.  : — 

My  Lords,  this  is  an  appeal  against  an  interlocutor  of  the 
First  Division  of  the  Court  of  Session  affirming  the  interlocutor 
of  the  Lord  Ordinary,  setting  aside  the  patent,  of  which  the 
appellants  are  the  assignees,  on  the  ground  that  the  portion  of 
the  invention  patented  (with  which,  under  the  circumstances,  it 
is  alone  material  to  deal)  had  been  previously  published. 

The  patent  so  set  aside  is  known  as  Brush's  patent,  and  bears 
date  the  16th  of  November,  1878,  and  the  question  in  debate  is 
whether  a  patent  taken  out  by  Mr.  Samuel  Alfred  Yarley  in  1876 
does  or  does  not  so  anticipate  the  patent  of  1878,  of  which  the 
appellants  are  the  assignees,  as  to  make  the  latter  patent  bad. 

The  patent  has  relation  to  the  particular  form  of  dynamo- 
electric  machines,  all  of  which  have,  and  were  known  to  have 
before  the  date  of  either  patent,  this  principle  in  common,  that 
they  move  magnets  past  coils  of  wire  or  coils  past  magnets  with 
sufficient  velocity  to  produce  the  desired  result. 

It  was  also  familiar  knowledge  before  the  date  of  either  patent, 
that  a  current  of  electricity  sent  round  a  bar  of  soft  iron  would 
render  the  bar  of  iron  magnetic. 

Undoubtedly  the  progress  of  electrical  science  has  given  rise 

(1)  3  App.  Cas.  1055.  (6)  1  W.  P.  C.  122. 

(2)  31  L.  J.  (Ch.)  457,  at  p.  462;        (7)  1  W.  P.  C.  521,  at  p.  526. 

4  D.  F.  &  J.  288.  (8)  4  C.  B.  (N.S.)  at  pp.  276,  294. 

(3)  Law  Kep.  5  E.  &  .1.  at  p.  15.  (9)  39  Newton's  L.  J.  158 ;  John- 

(4)  5  H.  &  N,  312,  at  p.  366.  son's  Pat.  Man.  (4th  ed.)  42. 

(5)  3  Ch.  D.  531.  (10)  6  P.  0.  R.  at  pp.  277,  283. 
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H.  L.  (Sc.)  to  various  forms  of  using  that  energy  in  which  the  two  principles 

1892  to  which  I  have  adverted  have  become  important,  and  the  prac- 

Anglo-  tical  application  of  them  by  means  of  different  mechanical 

^Ss^^  devices  has  for  some  time  past  exercised  the  ingenuity  of 

Electeio    practical  electricians. 

Light 

CoEPORATioN     One  appears  to  have  been  the  idea  of  making  one  wire  go 
King^Beown  round  the  iron  bar,  make  it  and  maintain  it  as  a  magnet,  making 
^  the  same  wire  go  to  perform  whatever  work  it  was  intended  to 

LordHaisbury,  perform,  and  returning  to  the  magnet,  and  thus  the  single 

  current  doing  two  things. 

The  further  step  was  made  when  what  was  called  the  shunt 
apparatus  was  invented.  The  current  of  electricity  was  divided 
into  two.  One  stream,  so  to  speak,  was  made  to  go  round  the 
iron  bar,  keeping  it  magnetic,  while  the  other  was  led  to  do  the 
work  which  it  was  required  to  do,  and  were  rejoined  after  the 
work  had  been  accomplished. 

Mr.  Imray  explains  with  great  clearness  what  are  the  two 
principles  called  Series  and  Shunt-winding. 

On  the  machine  being  revolved,  he  says,  a  wire  wrapped  round 
and  round  the  magnet  crosses  over  to  another  magnet,  proceeds 
to  do  whatever  work  is  required  of  it  in  what  is  called  the 
external  or  working  circuit,  and  goes  back  again  after  doing 
the  work. 

It  is  called  "  Series  "  winding,  because  the  coils  of  the  electro- 
magnet are  in  series  with  the  external  circuit — that  is  to  say,  it  is 
one  continuous  wire.  The  current  goes  straight  from  start  to 
finish.  The  whole  electricity  produced  by  the  machine  goes  to 
excite  the  magnet  and  to  the  external  wire,  and  straight  from 
the  one  to  the  other. 

The  weak  point  of  it  (said  Mr.  Imray)  is  this :  that  as  soon  as 
you  break  the  external  circuit  you  will  cease  to  have  an  electric 
machine,  because  there  is  no  current.  In  electrical  language, 
that  is  spoken  of  as  having  the  external  circuit  opened.  When 
the  external  circuit  is  broken  or  opened,  the  current  ceases  to 
flow,  and  you  do  not  have  the  advantage  of  any  magnetising 
action  by  the  current  going  around  the  magnets  of  the  machine. 

In  the  same  way,  the  more  resistance  you  put  in  your  external 
circuit — that  is  to  say,  the  more  work  you  ask  your  machine  to  do 
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— the  less  current  will  flow  through  the  external  circuit ;  and   H.  L.  (Sc.) 
the  more  work  you  have  the  less  you  will  be  doing  towards  the  1892 
magnetising  of  your  machine.    Kesistance  in  wire  mainly  de-  anglo- 
pends :  first,  upon  the  character  of  the  wire  and  what  metal  it  ^^p^^-gH*^^ 
consists  of ;  secondly,  upon  its  transverse  section ;  and,  thirdly,  Electeio 
upon  its  length.   The  longer  the  wire  the  greater  the  resistance ;  Cokporation 
the  smaller  the  section  the  greater  the  resistance ;  one  kind  of  Kmaf^BEowN 
metal  has  more  resistance  than  another.    Eoughly  speaking,  a 
short  thick  wire  has  much  less  resistance  than  a  long  thin  one.     ^"^^^  Haisbury, 

Another  form  is  what  is  called  "Shunt"  winding,  in  which   

the  difference  is  simply  in  the  disposition  of  the  wires.  The 
current  coming  away  is  split  into  two.  One  portion  of  it  goes 
to  what  has  been  called  the  external  circuit,  doing  whatever  is 
to  be  done,  and  having  done  that  work  returns  to  the  machine, 
but  without  any  actual  contact  with  the  magnets  of  the  machine 
at  all.  The  other  portion  goes  straight  to  the  magnet,  is  wrapped, 
round  it  as  before,  and  then  returns  to  the  brush,  as  it  is  called, 
without  any  contact  with  the  external  circuit  at  all. 

The  strong  point  (says  Mr.  Imray)  of  this  arrangement  is  that, 
whether  the  external  circuit  is  open  or  closed,  there  is  always 
magnetism  in  the  wire  capable  of  producing  electricity,  be- 
cause the  current  is  continually  running  through  the  shunt  to 
the  magnet.  A  defect  in  it  is  that  some  of  the  electricity  is 
taken  away  from  the  external  circuit  which  otherwise  would  go 
through  it. 

One  further  explanation  of  Mr.  Imray's  becomes  necessary  to 
follow  the  question  with  which  your  Lordships  have  to  deal,  and 
that  has  reference  to  what  Mr.  Imray  says  is  variously  known  as 
"  electro-motive  force,"  "  tension,"  "  pressure,"  and  "  potential." 

"  Potential "  seems  to  be  the  word  generally  used,  and  means 
the  intensity  of  pressure  by  which  the  electricity  is  caused  to 
pass  along  a  conductor. 

The  advantage  of  what  is  called  a  compound  winding,  which 
is  neither  more  nor  less  than  a  combination  of  the  two  previously 
described,  the  first  being  known  as  "Series,"  the  second  as 
"  Shunt,"  and  the  one  in  debate  as  "  Series-Shunt,"  or  com- 
pound winding. 

The  advantage  of  the  arrangement  is  in  producing  a  constant 
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H.  L.  (Sc.)  pressure,  or  an  equal  volume,  or  an  even  current.    It  is  difficult, 
1892       except  by  finding  analogies  in  other  subjects  of  physical  research 
Anglo-     th.Sin  electricity,  to  convey  the  exact  idea;  but  the  advantage 
^Brush  ^    attained  at  all  events  is,  that  when  the  work  is  changed  in  the 
Electric    outer  circuit  the  amount  of  current  that  goes  round  the  magnet 
*  Corporation  is  SO  changed  that  one  compensates,  or  nearly  compensates,  for 
King^Brown  tlie  other. 

^  Now  in  the  patent  patented  in  1876,  Mr.  Yarley  says : — 

Lord  Haisbury,     '( p^rt  of  the  elcctricity  developed  by  the  machine  is  diverted  " 

  (and  the  word  is  significant)  "  to  maintain  the  magnetism  of  the 

soft  iron  magnets,  and  the  remaining  portion  is  used  to  produce 
the  electric  light.  There  are  several  well-known  ways  of  doing 
this  "  (this  has  been  the  subject  of  very  violent  comment)  ;  "  but 
the  method  I  prefer  is  to  wrap  the  soft  iron  magnets  with  two 
insulated  wires,  one  having  a  larger  resistance  than  the  other. 
The  circuit  of  larger  resistance  is  always  closed,  and  the  circuit 
of  less  resistance  used  for  the  electric  light. 

"  When  the  electric  light  is  being  produced,  the  greater 
portion  of  electricity  passes  through  the  circuit  of  less  resistance, 
which  I  term  *  the  electric  light  circuit/  maintaining  the  mag- 
netism of  the  magnets  and  producing  the  light.  When  the 
electric  light  circuit  is  opened  from  ^any  cause,  the  electricity 
developed  passes  through  the  circuit  of  greater  resistance  only, 
and  maintains  the  magnetism  of  the  magnets." 

It  is  impossible  to  deny  that  in  the  present  state  of  electrical 
knowledge  dealing  with  dynamos ;  that  the  description  given  un- 
doubtedly does  disclose  to  anybody  familiar  with  the  principle  of 
electro-dynamos  and  the  medium  by  which  the  electric  current 
is  turned  to  account,  the  very  thing  for  which  the  patent  was 
granted  to  Mr.  Brush. 

But  it  is  said  that,  for  the  purpose  of  judging  of  the  novelty  of 
the  invention  of  1876,  one  must,  as  nearly  as  one  can,  apply 
oneself  to  the  knowledge  existing  at  that  date,  and  not  apply 
what  we  have  learned  since,  so  as  to  interpret  the  language  of 
the  patent  of  1876  by  the  light  of  later  discoveries. 

I  am  not  quite  certain  that  I  understand  the  application  to 
this  case  of  that  principle  of  interpretation,  which,  however,  I 
admit  to  be  sound.    The  "  Series "  was  known,  the  "  Shunt  " 
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was  known,  and  the  language  seems  to  me  incapable  of  any  other  h.  l.  (Sc.) 
interpretation  than  that  the  patentee  did  mean  to  combine  the  i892 
two  previously  known  systems.    If  he  did,  and  disclosed  the  anglo- 
mode  of  doing  it,  the  novelty  of  the  later  patent  cannot  be  ^g^^g^^"^^ 
supported.  Electkic 

I  confess  that  I  am  unable  to  entertain  a  doubt  that  it  was  so  corporation 
disclosed.    What  he  intended  was,  I  think,  conclusively  shewn  king^Brown 
by  the  original  rough  sketch  produced.    Distinguished  elec-      &  Co. 
tricians  cavil  at  the  mode  of  its  disclosure,  criticise  the  language  Lord^Haisbury, 

L.C. 

(which  is  not,  perhaps,  the  most  felicitously  chosen),  and  possibly 
suggest  doubts  as  to  what  would  have  been  the  fate  of  Mr.  Yarley's 
patent  if  it  had  been  attacked  upon  the  ground  of  the  insuffi- 
ciency of  the  specification ;  but  that  is  not  the  question  to  be 
determined  here. 

The  question  is  the  disclosure  of  the  invention,  which  con- 
sisted in  the  combination  of  two  known  forms  of  dynamo-electric 
machines. 

I  doubt  whether  there  is  much  to  choose  in  clearness  of 
exposition  between  the  one  patent  and  the  other.  I  think  it  is 
certain  that  neither  the  one  patentee  nor  the  other  had  any  very 
definite  notion  of  the  importance  of  the  invention  until  a  year  or 
two  later. 

The  invention  of  the  Incandescent  light  brought  into  pro- 
minence the  importance  of  an  even,  uniform,  and  continuous 
flow  of  the  electric  energy. 

I  am,  therefore,  of  opinion  that  the  interlocutor  appealed  from 
ought  to  be  affirmed. 

I  have  confined  myself,  however,  in  arriving  at  this  conclusion, 
to  the  specifications  themselves,  aided  by  scientific  witnesses,  in 
interpreting  the  scientific  nomenclature  in  which  the  specifica- 
tions are  couched,  and  the  explanations  of  the  witnesses  as  to 
the  operations  produced  by  the  different  forms  adopted. 

I  designedly  avoid  giving  any  opinion  upon  the  Jquestion  of 
the  user  of  Yarley's  machine.  Many  questions,  to  my  mind, 
arise  as  to  what  publication  there  was  from  the  use  of  that 
machine  as  a  machine  disclosing  the  mode  by  which  the^electric 
light  was  produced.  But  inasmuch  as  I  have  come  to  the  con- 
clusion that  I  have  indicated,  it  is  not  necessary  further  to 


374 


HOUSE  OF  LOEDS 


[1892] 


H.  L.  (Sc.)   discuss  the  extent  to  which  the  use  of  the  electric  light  by 
1892       means  of  Yarley's  machine  for  the  purpose  of  illustrating  some 
^^^Q.     submarine  invention  was  such  an  exhibition  or  publication  of  it 
^^Brus^^   as  would  make  a  subsequent  patent  void. 

Electric  I  therefore  move  your  Lordships,  that  the  interlocutor  ap- 
CoRPOEATioN  pealed  from  be  affirmed,  and  this  appeal  dismissed  with  costs. 

V. 

King,  Browjst 

&  Co.     Lord  Watson  : — 

My  Lords,  The  appellants  are  assignees  of  Brush's  patent  of 
1878,  for  improvements  in  apparatus  for  the  generation  and 
application  of  electricity  for  lighting,  plating,  and  other  purposes. 
The  patent  originally  included  two  different  dynamo-electric 
apparatus,  now  known  respectively  as  the  shunt  and  the  series- 
shunt;  but,  in  1882,  the  appellants,  having  become  aware  of 
the  fact  that  their  shunt-winding  machine  had  already  been 
fully  described  and  claimed  in  Clark's  patent  of  1875,  amended 
their  specification  by  disclaiming  that  part  of  it  which 
related  to  shunt-winding,  and  limiting  their  claim  to  the  series- 
shunt. 

In  this  appeal,  they  complain  of  a  decision  of  the  First  Divi- 
sion of  the  Court  of  Session,  affirming  an  interlocutor  of  the 
Lord  Ordinary  (Trayner),  by  which  he  reduced  and  set  aside 
their  letters  patent  as  amended  by  disclaimer,  on  the  grounds, 
inter  alia,  that  the  series-shunt  apparatus  therein  described  had 
been  published  in  Yarley's  patent  of  1876,  and  also  that  there 
had  been  prior  public  user. 

Dynamo-electric  machines  are  useful  for  various  kinds  of 
work,  but  are  now  chiefly  employed  for  producing  light.  I  shall, 
in  so  far  as  it  may  be  necessary  to  describe  such  machines,  refer 
to  them  as  if  they  were  used  for  the  latter  purpose. 

At  the  date  of  Clark's  patent,  the  only  known  variety  of  self- 
exciting  dynamos  was  the  series-winding  apparatus  in  which  the 
current  of  electricity  generated  in  the  revolving  coils,  after  it 
has  passed  through  the  commutator,  is  conducted  to  and  round 
the  magnets,  and  thence  to  the  lamps,  from  which  it  returns  to 
the  machine,  thus  forming  a  single  electric  circuit,  which  per- 
forms the  double  function  of  magnetising  the  magnets  and  doing 
work.    In  the  shunt  apparatus,  the  volume  of  electricity,  after  it 
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has  passed  the  commutator,  is  divided  into  two  unequal  currents  H.  L.  (Sc.) 
by  means  of  a  shunt,  or  bifurcation  of  the  conducting  wire,  which  1892 
is  in  itself  a  common  device.    The  smaller  current  is  then  made  anglo- 
to  circulate  round  the  magnets,  whilst  the  larger  is  led  to  the  ^brus^^ 
lamps;  and  they  are  again  united  just  before  they  re-enter  the  ^^^^f^^ 
machine.    So  that  these  currents  form  two  separate  circuits,  CoRPORATif)N 
that  of  greater  resistance  maintaining  the  supply  of  electric  king,  Brown 
force  in  the  magnets,  and  that  of  lesser  resistance  producing 

light.  ^^^^  Watson. 

The  series-shunt-winding  apparatus  is,  as  its  name  imports,  a 
combination  of  the  two  systems  already  described.  Its  arrange- 
ments are  practically  the  same  with  those  of  the  shunt-winding 
machine,  subject  to  this  modification,  that,  after  bifurcation,  the 
larger  current,  instead  of  being  taken  direct  to  the  lamps,  is,  in 
the  first  instance,  made  to  encircle  the  magnets.  Accordingly, 
the  smaller  current  serves  for  excitation  only,  as  in  the  shunt 
system  ;  whereas  the  larger  current  serves  both  for  excitation  and 
for  work,  as  in  the  series-winding  system. 

Whether  the  series-shunt  system  was  first  disclosed  to  the 
public  by  Yarley  in  1876,  or  by  Brush  in  1878,  it  seems  to  be 
certain  that  the  real  merit  of  the  arrangement  was  neither  under- 
stood nor  appreciated  until  the  subsequent  discovery  of  the  in- 
candescent lamp.  The  efficiency  of  light  produced  by  the  in- 
candescence of  filaments  of  carbon  depends  upon  the  maintenance 
of  a  uniform  and  steady  flow  of  electricity  in  the  working  circuit, 
which  is  now  termed  a  constant  potential.  In  the  series,  and 
also  in  the  shunt  system,  the  working  current  is  liable  to  con- 
siderable variation ;  with  this  difference,  that  the  same  disturbing 
elements  which  in  the  one  case  cause  a  decrease,  in  the  other 
occasion  an  increase  of  electro-motive  force.  The  combination 
of  these  opposite  tendencies  brings  into  play  the  principle  of 
compensation,  and  makes  it  possible,  by  careful  adjustment,  to 
attain  a  more  constant  potential  with  the  series-shunt  than  with 
either  of  its  component  systems. 

The  terms  of  Brush's  specification  indicate  that  the  patentee 
had  not  in  his  view  the  attainment  of  that  high  degree  of  con- 
stancy in  the  motive  force  which  is  desirable  for  the  purpose  of 
incandescent  lighting.    He  points  out  that  other  machines  were 
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H.  L.  (Sc.)  "  not  well  adapted  for  certain  kinds  of  work,  notably  that  of 

1892  electroplating,"  and  then  proceeds  to  describe  his  own  in  these 

Anglo-  terms  :  "  I  attain  my  object  by  diverting  from  external  work  a 

'^Beush  ^  portion  of  the  current  of  the  machine,  and  using  it  either  alone 

Electeio    or  in  connection  with  the  rest  of  the  current  for  workina*  the 
Light  ^ 
Corporation  field  magnets.    I  prefer  the  latter  plan  of  the  two,  especially  for 

King,^Brown  electroplating  machines."  In  other  words,  he  attains  his  object 
by  using  either  the  shunt  or  the  series-shunt,  but  prefers  the 
Lord  Watson.  Jattcr  for  elcctroplatiug.  For  other  purposes  than  electro- 
plating, he  does  not  suggest  that  the  one  system  is  in  any 
respect  greatly  preferable  to  the  other.  As  matter  of  fact,  it 
appears  to  be  doubtful  which  of  the  two  is  most  suitable  for 
plating.  Mr.  Preece,  one  of  the  appellants'  skilled  witnesses, 
says :  "  Pure  shunt  is  preferred  in  England  for  electro-plating. 
In  America  the  compound  is  preferred." 

In  Yarley's  patent  of  1876  no  claim  is  made  either  for  shunt 
or  for  series  winding.  The  passage  which  has  been  held  by 
both  Courts  below  to  anticipate  the  invention  claimed  by  the 
appellants,  is  merely  descriptive  of  the  machines  to  which  the 
arrangements  claimed  by  Yarley  may  be  usefully  applied,  and  is 
in  these  terms.  [His  Lordship  read  the  portion  given  above  in 
Lord  Halsbury's  opinion  (1).] 

In  estimating  the  real  significance  of  Varley's  specification, 
it  is  necessary  to  consider  what  amount  of  information  with 
respect  to  dynamo-electric  apparatus  ought  to  be  attributed  to 
persons  who  had  an  opportunity  of  reading  it  in  the  year  1876. 
,  The  language  used  by  the  patentee  must  be  construed  with  refer- 
ence to  the  information  then  open  to  the  public,  and  not  in  the 
light  of  subsequent  discoveries.  To  my  apprehension,  it  does  not 
admit  of  doubt  that  a  reader  acquainted  only  with  series- winding 
might  not  attach  the  same  meaning  to  the  words  used  by  Varley 
as  would  naturally  occur  to  one  who  was  also  familiar  with  the 
shunt,  or  with  the  shunt  and  series-shunt  systems  of  winding. 

Since  the  hearing  of  this  appeal,  I  have  carefully  perused  the 
whole  evidence  adduced  by  both  parties,  in  so  far  as  it  has  any 
bearing  upon  the  issue  of  prior  publication.  Of  the  respondents* 
evidence  it  is  sufficient  to  say  that  it  is  in  entire  accordance 

(1)  Ante,  p.  372. 
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with  the  decision  appealed  from.    The  appellants'  evidence  con-  H.  L.  (So.) 

sists  of  oral  testimony  by  electricians  of  great  eminence,  and  is  1892 

directed  mainly  if  not  wholly  to  prove  (1.)  that,  on  a  fair  con-  anglo- 

struction  of  the  specification  of  1876,  the  words  relied  on  by  the  ^^^^^^^ 

Court  of  Session  do  not  disclose  either  shunt  or  series-shunt  Electkic 

Light 

winding,  and,  (2.)  assuming  them  to  do  so,  that  the  specification  Cokpokation 
does  not  contain  explanations  or  directions  which  would  enable  kingJbeotvn 
a  workman  of  ordinary  skill  to  construct  either  a  shunt  or  a 
series-shunt  machine.    I  need  hardly  say  that  is  for  the  Court,  LordWatson. 
and  not  for  the  witnesses,  to  construe  the  terms  of  the  specifica- 
tion ;  and  that  their  evidence  upon  the  first  of  these  points  is 
only  material  in  so  far  as  it  may  supply  scientific  facts  which 
ought  to  be  taken  into  account  in  arriving  at  the  true  construc- 
tion of  the  instrument. 

There  is  one  circumstance  which,  in  my  opinion,  seriously 
affects  the  value  of  the  appellants'  evidence  upon  both  points. 
The  testimony  of  their  witnesses  was  given  upon  the  footing 
that,  in  1876,  Clark's  invention  of  the  previous  year  was  still 
unknown,  and  that  those  who  read  Yarley's  specification  could 
have  no  knowledge  of  any  system  other  than  series-winding. 
Upon  that  assumption,  it  occurs  to  me  that  a  reader,  whether 
man  of  science  or  skilled  workman,  would  probably  have  been  at 
a  loss  to  discover  what  Yarley  meant,  and  might  not  have 
arrived  at  either  shunt  or  series-shunt  winding  without  some 
exercise  of  his  inventive  faculty.  I  am,  however,  unable  to  find 
any  good  reason  for  holding  that  Clark's  shunt  machine  was  un- 
known in  the  year  1876.  It  is  true  that  in  1878,  Mr.  Brush  had 
never  heard  of  Clark's  invention,  and  also  that  shunt-winding 
was  unknown  to  Sir  William  Thomson  before  1879.  But  it 
appears  to  me,  that  Clark's  taking  out  a  patent  for  his  invention 
was,  both  in  fact  and  law,  a  publication  of  it.  I  do  not  suppose 
that  every  electrician,  however  eminent,  is  by  necessity  per- 
sonally cognizant  of  every  invention  patented  within  the  bounds 
of  his  science  ;  and  the  ignorance  of  two  or  more  of  them  is  un- 
availing to  prove  that  the  knowledge  of  others  was  equally 
defective.  I  cannot,  therefore,  avoid  the  conclusion  that,  in 
1876,  Clark's  shunt-winding  machine  had  been  disclosed  to 
the  public,  and  must  have  been  known  to  some,  if  not  to  all 

A.  C.  1892.  3         2  E 
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H.  L.  (Sc.)  electricians  ;  and  consequently  that  the  controverted  passage  in 
1892       Yarley's  specification  ought  to  be  construed  on  the  footing  that 
AifGLo-     shunt-winding  was  known  at  its  date. 

'^Brus^^      I  do  not  think  it  necessary  to  deal  with  the  conflict  of  testi- 
Electric    mony  as  to  the  sufficiency  of  Varley's  specification  for  the 
Corporation  guidance  of  a  skilled  workman.     The  Lord  Ordinary  was  of 
KiiTG  Brown  opinion  that  the  appellants  had  failed  to  prove  that  part  of  their 
^  ^Q-      case.    But  I  agree  with  his  Lordship,  and  with  the  learned 
Lord  Watson,  judges  of  the  First  Division,  in  holding  that  the  sufficiency  or 
insufficiency  of  the  specification  for  that  purpose  does  not  afford 
a  crucial  test  of  prior  publication.    Every  patentee,  as  a  condi- 
tion of  his  exclusive  privilege,  is  bound  to  describe  his  invention 
in  such  detail  as  to  enable  a  workman  of  ordinary  skill  to  practise 
it ;  and  the  penalty  of  non-compliance  with  that  condition  is 
forfeiture  of  his  privilege.    His  patent  right  may  be  invalid  by 
reason  of  non-compliance  ;  but  it  certainly  does  not  follow  that 
his  invention  has  not  been  published.    His  specification  may, 
notwithstanding  that  defect,  be  sufficient  to  convey  to  men  of 
science  and  employers  of  labour  information  which  will  enable 
them,  without  any  exercise  of  inventive  ingenuity,  to  understand 
his  invention,  and  to  give  a  workman  the  specific  directions 
which  he  failed  to  communicate.     In  that  case,  I  cannot 
doubt  that  his  invention  is  published  as  completely  as  if  his 
description  had  been  intelligible  to  a  workman  of  ordinary 
skill. 

Assuming  as,  in  my  opinion,  I  am  bound  to  do,  that  Clark's 
invention  was  known  in  1876,  I  have  no  hesitation  in  holding 
that  Yarley's  specification  sufficiently  describes  both  the  shunt 
and  the  series-shunt  machine.  The  first  sentence  in  the  passage 
already  quoted  contains  an  accurate  representation  of  shunt- 
winding.  The  electricity  developed  by  the  machine  is  to  be 
"  diverted,"  which  is  the  word  used  in  the  appellants'  specifica- 
tion to  denote  bifurcation,  into  two  parts,  one  for  magnetising, 
and  the  "  remaining  portion "  for  producing  light.  These  ex- 
pressions plainly  refer  to  a  single  current  of  electricity  generated 
by  the  machine,  which  is  to  be  split  into  two  currents,  one  for 
excitation  of  the  magnets,  and  one  for  work — an  arrangement 
which,  according  to  the  evidence,  embraces  all  the  essential 


A.  C. 


AND  PKIVY  COUNCIL. 


379 


features  of  a  shunt  machine.    The  sentences  which  follow  appear   H.  L.  (Sc.) 
to  me  to  describe  the  series-shunt  with  equal  accuracy.    They  1892 
commence  with  the  statement  that  there  are  several  ways  of  Anglo- 
"  doing  this  " — that  is,  of  obtaining  a  circuit  of  excitation  and  an  ^br^sh^^ 
electric  lighting  circuit  from  a  single  current  by  dividing  it  ^^^J^^^ 
into  two  portions.     The  method  preferred  is  to  make  both  Coepoeation 
circuits  pass  round  the  magnets,  that  of  greater  resistance  being  king,^Beown 
employed  for  excitation  only,  whilst  that  of  lesser  resistance 
excites  the  magnets,  and  also  does  the  work  of  lighting.    The  ^or^watson. 
series-shunt  is  evidently  treated  as  a  mere  modification  of  the 
shunt  system ;  and  I  think  it  might  be  reasonably  regarded  in 
that  light  by  the  patentee.    The  alteration  in  the  mechanical 
arrangement  of  the  apparatus  is  in  itself  trivial ;  and  the  pos- 
sibility of  thereby  obtainiug  such  a  constant  potential  as  would, 
at  a  future  date,  suffice  for  the  purpose  of  incandescent  lightiug 
was  not  present  to  his  mind.    There  might,  as  one  of  the  wit- 
nesses suggests,  still  remain  room  for  a  patentable  improvement 
upon  the  series-shunt  as  described  by  Yarley,  consisting  in  an 
adjustment  which  would  ensure  a  high  degree  of  constant  poten- 
tial.   No  such  possibility  is  indicated  either  by  Varley  or  in 
Brush's  patent  of  1878. 

In  the  argument  addressed  to  your  Lordships,  counsel  for  the 
appellants  laid  much  stress  upon  these  words  occurring  in  Yarley's 
specification :  "  The  insulated  wire  composing  the  helices  is 
connected  to  the  insulated  wire  surrounding  the  soft  iron  magnets 
of  the  machine,  and  is  usually  inserted  in  the  circuit  of  greater 
resistance."  They  maintained  that  the  necessary  result  of 
giving  effect  to  that  direction  would  be  to  deprive  the  apparatus 
contemplated  by  Yarley  of  all  the  characteristics  of  series-shunt 
winding.  The  point  does  not  appear  to  have  been  pressed  in 
the  Courts  below ;  at  least,  it  is  not  noticed  by  any  of  the  Judges. 
In  the  absence  of  evidence  to  support  the  appellants'  contention, 
I  have  come  to  the  conclusion  that  the  adjustment  thus  indicated 
might  affect  the  constancy  of  the  volume  of  electricity  conveyed 
by  the  electric  light  circuit,  but  that  the  apparatus  would  still 
be  a  series-shunt-winding  machine. 

These  reasons  are  sufficient  to  dispose  of  this  appeal ;  and  I 
desire  to  express  no  opinion  upon  the  matter  of  prior  public  user. 

3        2  E  2 
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H.  L.  (Sc.)  The  argument  of  the  appellants  satisfied  me  that  the  question 

1892  was  one  upon  which  I  should  prefer  not  to  form  any  conclu-^ 

Anglo-  sion  without  hearing  counsel  for  the  respondents.    I  therefore 

^Beush^^  concur  in  the  judgment  which  has  been  moved  by  the  Lord 

Electeic  Chancellor. 

Light 
Corporation 

^-       LoKD  Hekschell  : — 

King,  Brown 

^  My  Lords,  this  is  an  appeal  against  interlocutors  pronounced 

in  an  action  of  reduction  brought  by  the  respondents  for  the 
purpose  of  obtaining  the  revocation  of  certain  letters  patent  then 
vested  in  the  appellants.  The  letters  patent  in  question  bear 
date  the  18th  of  May,  1878,  and  claim  the  invention  of  "  im- 
provements in  apparatus  for  the  generation  and  application  of 
electricity  for  lighting,  plating,  and  other  purposes."  The 
original  specification  concluded  with  sixteen  claims,  to  only  two 
of  which  I  need  now  refer.  The  eighth  claim  is  for  what  is 
termed  in  relation  to  dynamo-electric  machinery  the  "shunt" 
system ;  that  is  to  say,  a  dynamo-electric  machine  wherein  a 
portion  of  the  current  produced  is  diverted  for  the  purpose  of 
maintaining  a  permanent  magnetic  field.  The  ninth  claim  is 
for  what  is  now  termed  the  shunt-series  system  or  compound 
winding.  In  January,  1882,  a  disclaimer  was  filed  by  which 
the  eighth  claim  was  abandoned,  it  having  been  discovered  that 
the  shunt  system  was  not  new  at  the  date  of  the  letters  patent. 
The  main  question,  and  indeed  in  my  opinion  the  only  question 
with  which  your  Lordships  need  concern  yourselves,  is  whether 
the  shunt-series  system  was  a  new  invention  at  that  date.  It  is 
alleged  by  the  respondents  that  it  was  not  only  communicated 
to  the  public  by  the  specification  of  the  letters  patent  granted 
to  Samuel  Alfred  Varley  in  December,  1876,  but  that  a  machine 
was  under  his  instructions  constructed  on  that  system,  and  had 
been  in  actual  use  before  the  date  of  the  patent  now  vested  in 
the  appellants. 

Yarley's  specification  claimed  a  method  of  obtaining  a  high 
degree  of  "  magnetic  potential "  in  the  bobbins  of  an  electric 
machine,  and  the  claim  had  no  reference  to  the  manner  in  which 
the  electricity  generated  was  to  be  employed;  but  there  occurs 
in  the  course  of  the  specification  the  following  passage  : — [His 


A.  C. 


AND  PEIVY  COUNCIL. 


381 


Lordship  read  the  portion  of  the  specification  given  above  in  H.  L.  (Sc.) 
Lord  Halsbury's  opinion  (1).]  1892 

It  is  scarcely  denied  that  to  any  electrician  possessed  of  the  anglo- 
knowledge  of  the  present  day  these  words  would  convey  the  ^^eush^^ 
idea  of  the  series-shunt  system  of  winding.    But  it  is  said,  and  ^^^^^^^ 
with  truth,  that  this  is  not  the  test,  and  that  the  question  is,  Corporation 
what  idea  they  would  convey  to  a  person  reading  them  prior  to  ktng,^Browit 
the  date  of  the  patent  which  is  in  contest  in  the  present  suit. 
The  learned  counsel  for  the  appellants  argued  strenuously  at  the  Lord  Herscheii. 
bar  that  in  the  light  of  the  more  limited  information  then 
available  such  a  reader  would  not  be  led  to  a  knowledge  of  the 
device  described  in  Brush's  patent.    They  contended,  moreover, 
that  in  other  parts  of  Yarley's  specification  statements  are  to  be 
found  which,  taken  in  connection  with  the  passage  relied  on, 
would  lead  the  reader  away  from  the  conception  of  this  scheme 
of  compound  winding.    It  is  necessary,  therefore,  to  inquire 
what  was  the  state  of  knowledge  prior  to  1878.    The  system  of 
series-winding  was  well  known.  By  this  arrangement  the  current 
generated  is  led  round  the  magnets,  and  from  the  magnets  is 
conducted  to  the  lamps,  or  to  serve  the  other  purposes  for  which 
it  is  to  be  employed,  and  then  back  to  the  machine  so  as  to 
complete  the  circuit.    This  device  was  subject  to  the  defect  that 
the  magnetism  of  the  magnets  might  be  diminished  at  the  very 
time  when  it  was  desirable  that  the  current  generated  should  be 
maintained.    In  May,  1876,  letters  patent  were  sealed  bearing 
date  the  11th  of  December  previous,  the  specification  of  which, 
it  is  admitted,  disclosed  the  shunt  system  of  winding,  by  which 
one  part  of  the  current  is  diverted  to  maintain  the  magnetism  of 
the  soft  iron  magnets,  whilst  the  remainder  is  used  to  produce 
the  electric  light,  or  serve  any  other  purpose  for  which  the 
current  is  required.    It  was  urged  on  behalf  of  the  appellants 
that  there  was  no  evidence  that  the  invention  thus  disclosed  had 
become  commonly  known  prior  to  1878,  or  that  it  had  ever  been 
put  in  operation,  and  that  Varley's  specification  ought,  therefore, 
not  to  be  construed  on  the  assumption  that  those  who  read  it 
would  be  acquainted  with  the  shunt  system  of  winding.  I 
cannot  accede  to  this  view.    It  appears  certain  that  at  the  date 

(1)  Ante,  p.  372. 
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H.  L.  (So.)  when  he  took  out  his  patent  Varley  was  acquainted  with  the 
1892  shunt  system,  and,  indeed,  with  the  shunt-series  system  of 
Anglo-  winding,  for  this  is  conclusively  established  by  the  drawing 
Ameeican  made  by  him  which  was  put  in  evidence.  Of  course,  I  do  not 
Electeic    refer  to  this  for  the  purpose  of  construing  his  specification,  but 

CoEPOEATioN  only  as  bearing  on  the  question  whether  the  shunt  system  was 

KiNG^isEowN  ^^own  prior  to  1878.  The  shunt  system  had  been  described  in 
&  Co.      Clark's  specification  of  1875,  and  it  is  impossible  to  say  that 

Lord  Herscheii.  other  elcctriciaus  may  not  have  been,  like  Varley,  acquainted 
with  it.  Under  these  circumstances,  I  cannot  regard  it  other- 
wise than  as  part  of  the  stock  of  public  knowledge,  which  must 
be  taken  into  account  when  approaching  the  construction  of 
Varley's  specification.  Taking,  then,  the  shunt  system  and  the 
series  system  of  winding  as  both  known,  what  information  ought 
the  specification  of  Varley  to  be  regarded  as  conveying  ?  The 
words  with  which  the  important  passage  in  Varley's  specification 
commences  appear  to  me  to  be  apt  to  describe  the  shunt  system. 
It  is  impossible  not  to  be  struck  with  the  similarity  of  the 
language  used  to  that  which  is  to  be  found  in  the  part  of  Brush's 
specification,  which  was  avowedly  describing  that  system.  I 
am  not  much  struck  with  the  suggestion  that  the  words  '^the 
remaining  portion  is  used  to  produce  the  electric  light  "  indicate 
that  the  use  was  to  be  for  that  purpose  alone,  and  that  this 
portion  of  the  current  was  to  play  no  part  in  maintaining  the 
magnetism  of  the  magnets,  and  that  the  description  is  therefore 
inconsistent  with  the  shunt-series  system.  It  seems  to  me  im- 
possible so  to  understand  the  language  employed  when  the 
import  of  the  sentences  which  immediately  follow  is  considered. 
Indeed,  it  is  admitted  by  one  of  the  defendants'  witnesses,  Pro- 
fessor Sylvanus  Thompson,  that  the  criticism  resolves  itself  into 
this,  that  he  finds  in  two  sentences  what  he  might  have  expected 
to  find  in  one.  But  a  passage  such  as  that  with  which  we  are 
dealing,  in  which  each  sentence  is  obviously  connected  with 
those  which  precede  and  follow,  must  be  construed  as  a  whole, 
and  such  a  criticism  as  that  which  has  been  applied  to  it  appears 
to  me  wholly  inadmissible.  Then  it  is  said  that,  although  com- 
pound winding  is  described,  it  would  not  be  understood  at  that 
time  to  refer  to  compound  winding  as  now  understood,  but  to 
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the  winding  on  the  magnets  of  two  wires  the  current  of  electricity  H.  L.  (Sc.) 

in  each  of  which  was  separately  excited.    But  the  fact  that  it  is  1892 

prescribed  that  one  of  the  two  wires  is  to  have  a  larger  resistance  anglo- 

than  the  other,  and  the  statement  that  when  the  electric  light  is  ^brush^^ 

being  produced  "  the  greater  portion  of  electricity "  passes  Electric 

•      •/»!  ♦  Light 

through  the  circuit  of  less  resistance,  appear  to  me  not  to  suggest  Corporation 

the  idea  of  separate  excitation,  but  the  contrary ;  and  when  the  king,*Brown 

whole  passage  is  read  together  this  impression  is  strengthened.  &Co. 

And  it  is  admitted  by  the  defendants'  witnesses  that  there  is  at  ^^^^  Herscheii. 

least  one  passage  in  the  specification  inconsistent  with  the  idea 

that  separate  excitation  was  contemplated.    The  argument  that 

other  parts  of  Varley's  specification  would  lead  the  reader  away 

from  the  conception  of  compound  winding  was  mainly  founded 

upon  this  passage :  "  The  insulated  wire  composing  the  helices 

is  connected  to  the  insulated  wire  surrounding  the  soft  iron 

magnets  of  the  machine,  and  is  usually  inserted  in  the  circuit  of 

greater  resistance."    It  was  argued  that  if  this  were  done  the 

circuit  of  greater  resistance  would  not  be  always  closed.  This 

assertion  is  controverted.    But  whether  it  be  correct  or  nOj  I  do 

not  think  the  words  relied  on  would  lead  any  one  reading  the 

earlier  part  of  the  specification  to  the  conclusion  that  the  circuit 

of  greater  resistance  was  not  intended  to  be  always  closed  in 

face  of  the  express  statement  that  it  was  to  be  so.    The  other 

criticisms  were,  to  my  mind,  of  less  weight,  and  I  do  not  think 

that  any  part  of  the  specification  would  divert  a  reader  of  the 

important  passage  on  which  the  controversy  has  mainly  turned 

from  the  idea  of  shunt-series  winding.    Sir  W.  Thomson,  one  of 

the  defendants'  witnesses,  admits  that  it  is  quite  probable  that 

in  1876  a  workman  might  have  been  led  to  series-shunt  winding 

by  Yarley's  descriptions.    And  Professor  Sylvanus  Thompson 

says :  "  If  a  workman  of  the  present  day  were  to  read  Yarley's 

patent,  I  think  he  would  read  it  as  describing  a  shunt-series 

machine,  because  he  w^ould  read  the  knowledge  of  the  present 

day  into  it,  and  that  would  alter  the  meaning  he  attached  to  the 

language."    Kow,  I  admit  the  difficulty  of  divesting  oneself  of 

existing  knowledge,  and  interpreting  any  description  as  it  would 

have  been  interpreted  when  the  stock  of  knowledge  was  more 

limited.    But  to  any  one  acquainted  with  the  shunt  and  series 
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H.  L.  (Sc.)  systems,  I  think  the  same  idea  would  be  conveyed  as  is  conveyed 
1892      now.    If  to  a  person  cognisant  of  these  two  systems  the  concep- 
Anglo-     tion  of  their  combination  into  the  shunt-series  system  would 
"^Bkus^h  ^   have  constituted  a  new  departure,  the  case  might  have  assumed 
^Lw™^    a  different  complexion ;  but  it  is  clear  that  Yarley  did  not  regard 

OoEPOBATioN  this  combination  as  a  new  discovery.    And  I  think  it  is  im- 

KingJbkown  possible  to  read  Brush's  specification  without  seeing  that  when 
^  once  he  had  arrived  at  the  shunt  system  the  application  of  it  in 

Lord  Herschell.  coujunction  with  the  series  system  appeared  to  follow  as  a 
corollary.  His  object  was  to  secure  a  permanent  magnetic 
field.  He  attained  this  object  by  means  of  the  shunt  system. 
His  words  are  :  "  I  attain  my  object  by  diverting  from  external 
work  a  portion  of  the  current  of  the  machine,  and  using  it  either 
alone  or  in  connection  with  the  rest  of  the  current  for  working 
the  field  magnets."  He  treats  the  shunt-series  system,  in  truth, 
as  a  mere  modification  of  the  shunt  system,  of  which  he  believed 
himself  to  be  the  inventor,  though  he  has  naturally  a  distinct 
claim  to  cover  this  modification. 

The  learned  counsel  for  the  appellants  laid  great  stress  on  the 
fact  that  since  Brush's  specification  the  shunt-series  system  has 
come  largely  into  use,  and  deduced  from  it  the  argument  that 
it  could  not  previously  have  been  known.  But  it  must  be 
remembered  that  the  importance  of  this  system  has  only  become 
very  marked  since  the  incandescent  lamp  has  come  into  use. 
In  connection  with  this  form  of  electric  lighting  it  is  no  doubt 
of  the  highest  importance  to  secure  a  constant  potential.  And 
this  object  is  best  attained  by  the  shunt-series  system;  the 
defects  of  each  of  these  systems  when  used  separately  tending 
to  counteract  one  another  when  they  are  used  in  combination. 
But  there  is  not  a  trace  in  Brush's  specification  of  this  idea  of  a 
constant  potential.  What  he  was  concerned  to  obtain  was  a 
permanent  magnetic  field.  He  expresses  his  preference  for  the 
combined  systems,  "  especially  for  electroplating  machines."  It 
is  true  that  a  certain  number — not,  I  think,  a  very  large  number — 
of  Brush's  machines  were  introduced  into  this  country  for  electro- 
plating purposes  before  the  days  of  the  incandescent  lamp.  It 
is,  however,  regarded  as  an  open  question  whether  pure  shunt 
is  not  better  for  the  purpose  of  electroplating  than  series-shunt 


A.  C.  AND  PKIVY  COUNCIL.  385 

owing  to  the  possibility  that  the  polarity  of  the  magnets  may  be  H.  L.  (So.) 
reversed.    It  would  seem  that  whilst  the  latter  system  is  more  1892 
in  vogue  in  America,  the  former  is  given  the  preference  in  this  anglo- 
country.    I  am  satisfied  that  neither  Yarley  nor  Brush  had  in    '^^ush  ^ 
his  mind  the  importance  of  maintaining  a  constant  potential.  Electeic 
But  for  the  reasons  I  have  given  I  think  that  any  electrician  Cokporatiox 
reading  Varley's  specification  with  a  knowledge  of  the  two  King,^Brown 
systems  of  series  and  shunt  would  have  found  there  a  description, 
which  he  would  have  had  no  difficulty  in  giving  practical  effect  Lord  Herscheii. 
to,  of  the  system  of  compound  winding  known  as  series-shunt. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to  determine 
the  effect  of  the  use  of  the  machine  constructed  under  Yarley's 
instructions,  though  I  think  it  would  be  a  matter  for  serious 
consideration  whether  after  that  use  the  appellants'  patent  could 
be  supported. 

I  think  the  judgment  of  the  Court  below  was  right,  and  ought 
to  be  affirmed. 


LoKD  Macnaghten  : — 

My  Lords,  I  have  had  an  opportunity  of  reading  in  print  the 
opinions  which  have  just  been  delivered,  and  I  only  desire  to 
say  that  I  concur  in  the  judgment  which  has  been  proposed,  and 
in  the  reasons  which  have  been  assigned  by  my  noble  and 
learned  friends. 

LoKD  Field  : — 

My  Lords,  I  have  very  carefully  read  and  considered  the 
evidence  in  this  case,  and  the  authorities  bearing  upon  the 
questions  involved  in  it,  and  I  have  had  the  advantage  of 
perusing  the  opinions  expressed  by  the  Lord  Chancellor  and 
my  noble  and  learned  friends. 

I  entirely  agree  with  them  that  the  appeal  should  be  dismissed, 
and  for  the  reasons  which  they  have  given ;  and  even  if  I  could 
succeed  in  stating  those  reasons  in  different — it  could  not  be  in 
better — language. 

I  entertain,  in  common  with  my  noble  friend  Lord  Watson, 
some  doubt  whether  the  alleged  prior  use  of  the  Varley  machine 
was  such  as  to  avoid  the  appellants'  patent,  and  if  it  had  been 
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H.  L.  (Sc.)  necessary  to  decide  that  point,  I  should  have  wished  to  have 
1892       heard  the  argument  on  behalf  of  the  respondents ;  but,  in  the 

A^o-     '^i^w  I  take  of  the  case,  that  becomes  unnecessary. 

American 

Electric  Interlocutors  ajopealed  from  affirmed,  and  ap;peal 

^  i^iGHT  dismissed  with  costs. 

Corporation 

V. 

King,  Brown  Lords'  Journals,  5th  April,  1892. 

&Co.  J  I-  ? 

Agents  for  appellants :  Bensliaws,  for  Mackenzie,  Innes,  &  Logan, 
W,S.,  Edinburgh. 

Agents  for  respondents :  FaithfuU  &  Owen,  for  Davidson  & 
Syme,  W.8,,  Edinburgh. 
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[PEIVY  COUNCIL.] 

BUCKLEY   .    Plaintiff;      J.  a* 

j^^j,  1892 

EDWARDS  Defendant.  ^<^rf  23  30 ; 

May  21. 

ON  APPEAL  FEOM  THE  COUET  OF  APPEAL  OF  NEW  ZEALAND- 

Law  of  New  Zealand — Sujpreme  Court  Judges  Act,  1858,  s.  2 — Statutory  Limi- 
tation of  Power  to  appoint  Judges. 

The  2nd  section  of  the  Supreme  Court  Judges  Act  of  1858  provides  that 
"the  Supreme  Court  of  New  Zealand  shall  consist  of  one  judge,  to  be 
appointed  in  the  name  and  on  behalf  of  Her  Majesty,  who  shall  be  called 
the  Chief  Justice,  and  of  such  other  judges  as  His  Excellency,  in  the  name 
and  on  behalf  of  Her  Majesty,  shall  from  time  to  time  appoint "  : — 

Held,  that  this  section  can  only  be  construed  consistently  with  other 
parts  of  the  Act  (see  sect.  6  especially)  as  vesting  in  the  Governor  the 
appointment  of  judges  to  whom  an  ascertained  salary  is  payable  by  law  at 
the  time  of  their  appointment ;  and  that  the  Act  of  1882  did  not  affect 
this  limitation  of  the  Governor's  power  of  appointment. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  (May  27, 
1891)  ordering  judgment  for  the  respondent  in  an  action  by  the 
appellant  as  Attorney-General  of  New  Zealand. 

The  question  was  whether  the  respondent  had  been  validly 
appointed  a  puisne  judge  of  the  Supreme  Court  by  virtue  of  a 
commission  dated  the  2nd  of  March,  1890,  under  the  circum- 
stances stated  in  the  judgment  of  their  Lordships. 

The  respondent,  in  answer  to  the  appellant's  motion  (which 
was  removed  into  the  Court  of  Appeal  under  sect.  13  of  the  Act 
of  1882),  claimed  that  he  had  been  duly  appointed  under  the 
said  commission,  and  alleged  that  certain  negotiations  and  cor- 
respondence to  which  he  referred  constituted  a  contract  binding 
on  the  Crown  whereby  his  salary  as  a  judge  was  ascertained  and 
established. 

A  majority  of  the  Court  (Prendergast,  C.J.,  and  ConoUy,  J., 
dissenting)  held  that  the  appointment  was  valid.    The  minority 

*  Present : — The  Lokd  Chancellor,  Lord  Watson,  Lord  Hobhouse,  Lord 
Hebschell,  Lord  Macnaghten,  Lord  Hannen,  and  Sir  Kichard  Couch. 
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J.  C.      held  that,  as  there  was  no  vacancy  on  the  2nd  of  March,  1890, 
1892       by  death,  removal,  or  resignation  of  any  of  the  four  then  existing 
Buckley    puisne  judges ;  and  as  the  General  Assembly  had  not  provided 
Edwards.    ^^^^      revenue  for  the  salary  and  allowances  of  a  fifth  puisne 

  judge,  there  was  no  power  on  the  part  of  the  Crown  to  appoint 

the  respondent.  The  majority  held  that,  under  the  Supreme 
Court  Act  of  1882,  and  other  legislation,  the  Crown  had  power 
to  appoint  an  additional  puisne  judge,  and  that  the  respondent's 
appointment  was  valid. 

Sir  JET.  Davey,  Q.C.,  Bighy,  Q.C.,  and  ButcJier,  for  the  appellant, 
contended  that  the  Grovernor's  power  to  appoint  a  judge  of  the 
Supreme  Court  did  not  arise  until  a  salary  had  been  ascertained, 
established,  and  provided  for  him  by  law.  At  the  date  of  the 
respondent's  commission,  only  four  permanent  puisne  judgeships 
were  created  and  provided  for  by  the  legislature  of  the  colony. 
Reference  was  made  to  an  Ordinance  of  1841,  Session  II.,  No.  1, 
sects.  1  and  8 ;  an  Ordinance  of  1844,  Session  III.,  No.  1,  sects.  1 
and  10,  which  had  been  repealed  by  the  Eepeals  Act,  1878 
(subject  to  numerous  savings) ;  also  to  Imperial  Act  15  &  16 
Vict.  c.  72,  sects.  64,  65;  to  sects.  2,  3,  6,  and  8  of  the  Supreme 
Court  Judges  Act,  1858,  which  repealed  sect.  10  of  the  Ordinance 
of  1844.  The  Acts  now  in  force  are  the  Civil  List  Act  (1863) 
Amendment  Act,  1873 ;  and  the  Supreme  Court  Act,  1882. 
Sect.  2  of  the  former  Act  was  referred  to,  and  Part  I.  of  the 
latter,  sects.  4,  5,  7-14.  Ko  Act  of  the  General  Assembly  had 
been  passed  authorizing  an  increase  to  the  number  of  judges 
authorized  and  provided  for  by  this  legislation.  There  was  no 
vacancy  existing  at  the  date  of  the  respondent's  commission. 
The  respondent's  appointment  was  not  by  way  of  substitution  for 
or  succession  to  any  existing  judge,  nor  did  it  purport  to  be  made 
under  sect.  12  of  the  Act  of  1882.  No  salary  for  him  as  puisne 
judge  had  been  ascertained  and  established  and  provided  for  him 
by  statute  law  or  otherwise.  The  House  of  Eepresentatives  has 
refused  to  vote  him  a  salary  and  refused  leave  to  bring  in  a  Bill 
to  validate  his  appointment.  Reference  was  made  to  Cox  v. 
Hakes  (1). 

(1)  15  App.  Gas.  506. 
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Sir  W.  PMlUmore,  Q.C.,  Banckwerts,  and  Ollivier,  for  the  re-      J.  C. 
spondent,  contended  that,  under  the  legislation  referred  to,  and  1892 
having  regard  to  the  prerogative  of  the  Crown,  the  Governor  buckley 
had  power  to  appoint  the  respondent.    His  authority,  acting  on  j^^^^p^^g 

Her  Majesty's  behalf,  was  not  limited  to  filling  up  vacancies.   

The  2nd  section  of  the  Act  of  1858  enabled  the  Governor  to 
appoint  as  many  judges  as  he  pleased.  The  circumstances  here 
were  that,  after  the  passing  of  the  Native  Land  Courts  Acts 
Amendment  Act,  1889,  the  respondent  was  offered  and  declined 
the  Chief  Commissionership  of  the  Native  Land  Court.  After- 
wards he  was  offered  and  accepted  the  offices  of  a  puisne  judgeship 
and  the  commissionership  at  the  same  salary  as  a  puisne  judge. 
Judges'  salaries  are  paid  by  the  department  of  Justice;  the 
commissioners'  salaries  are  paid  by  the  department  of  the  Native 
Minister.  The  respondent  has  received  his  salary  through  the 
department  of  Justice,  the  same  being  charged  to  unauthorized 
expenditure  under  the  provisions  of  the  Public  Eevenue  Act, 
1878,  ss.  44,  45,  and  46.  The  augmentation  of  the  civil  list, 
or  the  appropriation  of  a  sum  out  of  revenue  to  the  respondent's 
salary,  was  not  a  condition  precedent  to  his  valid  appointment 
as  an  additional  judge.  The  legislation  referred  to  has  not 
created  such  condition  precedent.  There  are  numerous  autho- 
rities to  shew  that  the  number  of  judges  in  England  was  not  a 
fixed  quantity,  and  that  an  addition  thereto  could  be  made  by 
the  Crown.  The  number  has  varied  from  time  to  time.  See 
Coke,  4th  Inst.,  79  and  80 ;  Blackstone's  Commentaries,  bk.  iii. 
c.  4;  Stephen's  Commentaries,  bk.  v.  c.  5.  Salaries  were  not 
settled :  see  32  Geo.  2,  c.  35,  preamble,  ss.  1,  9,  and  13 ;  1 
Geo.  3,  c.  1,  by  which  the  civil  list  was  established  and  the 
judges  paid  out  of  it ;  1  Geo.  3,  c.  23,  ss.  2,  3,  and  4.  [Lord 
Herschell  : — Then,  in  1760,  no  judge  existed  in  England  whose 
salary  was  not  secured  to  him  by  Act  of  Parliament.]  See,  also, 
5  Geo.  3,  c.  47,  s.  9 ;  6  Geo.  4,  c.  82,  83,  84,  and  sect.  6  of  the 
last  Act;  11  Geo.  4  &  1  Will.  4,  c.  70  ;  Be  Bishop  of  Natal  (I) ; 
Bacon's  Abridgment,  tit.  Courts,  p.  387.  The  constitutional 
practice  in  the  colonies  is  to  appoint  as  many  judges  as  the 
Crown  thinks  fit,  to  pay  them  proper  salaries,  and  to  appoint 
(1)  3  Moo.  P.  C.  (N.S.)  152. 
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J.  0.      them  during  pleasure  only.   [Loed  Herschell  : — But,  under  the 
1892       circumstances  of  this  case,  one  question  is  whether  the  respondent 
Buckley  placed  in  the  position  of  independence  contemplated  by  the 

Edwaeds  ^^^^  which  authorized  a  local  appointment.]  See  the  Civil  List 
—  Act,  1858.  Eeference  was  then  made  to  T.  Eaymond's  Eep.  475 ; 
Lord  Eaymond's  Eep.  vol.  ii.  pp.  1317,  1319.  [Loed  Her- 
schell : — What  is  the  date  of  the  last  appointment  of  a  judge 
by  the  Crown  without  parliamentary  arrangement  ?]  By  James  L, 
in  1603  or  1604.  See  Coke's  Eep.,  Part  XIIL  p.  31 ;  Jentleman's 
case.  Coke,  Part  VI.  p4  H  ;  Comyn's  Digest,  Prerog.  D.  28.  In 
New  Zealand  the  practice  is  to  increase  the  number  of  judges  as 
the  growth  of  the  colony  requires.  There  were  three  puisne 
judges  in  office  while  the  schedule  to  the  Civil  List  Act,  1858, 
was  in  force,  which  only  provided  for  two.  Eeference  was  further 
made  to  Yiner's  Abridgment,  Judges  (C),  p.  577,  (L)  p.  582 ; 
Smyth  V.  Latham  (I). 

Bighj,  Q.C.,  replied. 

1892         The  judgment  of  their  Lordships  was  delivered  by 

Loed  Heeschell  : — 

On  the  2nd  of  March,  1890,  His  Excellency  the  Governor  of 
New  Zealand  issued  a  commission  to  the  respondent  appointing 
him  a  puisne  judge  of  the  Supreme  Court  of  New  Zealand,  to 
hold  the  office  during  good  behaviour.  On  the  previous  day  the 
then  Premier  of  New  Zealand  wrote  a  letter  to  the  respondent 
informing  him  that  the  Governor  had  approved  of  his  appoint- 
ment to  the  office  of  a  commissioner  under  the  Native  Land 
Court  Acts  Amendment  Act,  1889,  and  that  it  had  appeared  to 
the  Government  that,  for  an  office  of  such  importance,  the  com- 
missioner should  have  the  status  of  a  judge  of  the  Supreme  Court, 
and  therefore  he  would  be  appointed  to  that  office  also.  The 
letter  added  that  the  demands  on  the  time  of  the  judges  caused 
unavoidable  delay  in  the  despatch  of  business,  and  that  it  was 
hoped  that  this  arrangement,  by  which  the  respondent  would 
afford  occasional  assistance  in  the  Supreme  Court  work,  would 


(1)  9  Bing.  692. 
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temporarily  meet  the  requirements.   On  the  6th  of  March,  1890,      J.  C. 
the  commission  appointing  him  a  judge  was  transmitted  to  the  1892 
respondent,  together  with  an  Order  in  Council  appointing  him  Buckley 
and  Mr.  John  Ormsby  to  be  commissioners  under  the  Native  Edwards. 

Land  Act  above  mentioned.  The  appointment  of  the  respondent   

as  commissioner  came  to  an  end  on  the  31st  of  March,  1891.  No 
salary  had  at  the  time  of  his  appointment,  or  has  since,  been 
provided  for  the  respondent  as  puisne  judge  by  the  General 
Assembly  of  New  Zealand,  nor  was  there  any  parliamentary 
sanction  for  the  appointment  of  an  additional  puisne  judge 
unless  it  is  to  be  found  in  prior  legislation.  It  may  be  added 
that  shortly  after  the  appointment  of  the  respondent  a  change  of 
government  took  place  in  the  colony,  and  that  the  House  of 
Eepresentatives  of  New  Zealand  has  refused  to  vote  any  salary 
for  the  respondent  as  a  judge  of  the  Supreme  Court,  and  that, 
although  a  bill  to  amend  the  Supreme  Court  Act,  1882,  and  to 
provide  for  the  payment  of  an  additional  judge,  was  transmitted 
by  the  Grovernor  to  the  House  of  Eepresentatives,  leave  to  intro- 
duce such  bill  was  not  given. 

Under  these  circumstances  the  appellant,  as  Attorney-General 
of  New  Zealand,  filed  his  statement  of  claim  in  the  Supreme 
Court.  On  the  6th  of  May,  notice  of  motion  was  filed  on  behalf 
of  the  appellant,  calling  on  the  respondent  to  shew  cause  why  he 
should  not  shew  by  what  warrant  and  authority  he  claimed  to 
exercise  the  office  of  judge  of  the  Supreme  Court  of  New  Zealand, 
or  why  his  commission  of  judge  of  the  Supreme  Court  of  New 
Zealand  should  not  be  cancelled.  This  motion  was  heard  by  the 
Court  of  Appeal,  and  judgment  was  pronounced  in  favour  of  the 
respondent  by  three  learned  judges,  the  Chief  Justice  and  one 
other  judge  dissenting. 

The  question  raised  is  one  of  grave  importance,  the  contention 
on  the  part  of  the  respondent  being  that  as  the  law  stands  in 
New  Zealand  the  Governor  has  the  power  of  adding  without 
limit  to  the  number  of  the  judges  of  the  Supreme  Court  of  that 
Colony  without  express  parliamentary  sanction,  and  in  the 
absence  of  any  parliamentary  provision  for  the  salaries  of  the 
judges  so  appointed. 

Both  sides  have  placed  reliance  upon  the  law  which  has 
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J.  C.      prevailed  in  England  governing  the  appointment  of  judges.  Their 
1892      Lordships  do  not  propose  to  deal  with  this  subject  in  detail,  as  it 
Buckley    can  have  only  an  indirect  bearing  upon  the  question  to  be  deter- 
Edwaeds    ^i^®^?  which  must  depend  upon  the  construction  of  certain  New 

  Zealand  statutes.    It  appears  certain  that  since  the  reign  of 

James  I.,  with  two  possible  exceptions,  the  latest  of  which  dates 
back  as  far  as  1714,  no  addition  has  been  made  to  the  number  of 
judges  without  express  parliamentary  sanction.  In  the  Act  of 
Settlement  it  was  provided  that  the  judges'  commissions  should 
be  made  quam  diu  se  bene  gesserint,  "  and  that  their  salaries 
should  be  ascertained  and  established."  The  latter  provision 
was  not  completely  carried  into  effect  until  a  subsequent  period. 
The  remuneration  of  the  judges  was  in  former  times  derived 
partly  from  fees  and  partly  from  the  civil  list  of  the  Sovereign. 
By  several  Acts  passed  prior  to  the  reign  of  George  III.,  the 
salaries  of  the  judges  were  in  part  provided  by  certain  sums 
charged  upon  the  duties  granted  by  those  Acts.  The  Act  of  the 
first  year  of  Geo.  3,  c.  23,  recited  the  provision  of  the  Act  of 
Settlement  to  which  attention  has  been  called.  It  recited  further, 
that  His  Majesty  had  been  pleased  to  declare  from  the  throne  to 
both  Houses  of  Parliament  that  he  looked  upon  the  independence 
and  uprightness  of  the  judges  as  essential  to  the  administration 
of  justice  and  as  one  of  the  best  securities  of  the  rights  and 
liberties  of  his  subjects,  and  that  in  consequence  thereof  His 
Majesty  had  recommended  to  Parliament  to  make  further  pro- 
vision for  the  continuing  judges  in  office  notwithstanding  the 
demise  of  His  Majesty ;  and  that  His  Majesty  had  also  desired 
his  faithful  Commons  that  he  might  be  enabled  to  secure  the 
salaries  of  judges  during  the  continuance  of  their  commissions. 
After  these  recitals,  it  was  enacted  that  such  salaries  as  were 
settled  on  judges  by  Act  of  Parliament,  and  also  such  salaries  as 
had  been  or  should  be  granted  by  His  Majesty,  his  heirs  and  suc- 
cessors, to  any  judge  or  judges,  should  in  all  times  coming  be 
paid  and  payable  to  every  such  judge  and  judges  for  the  time 
being  so  long  as  their  patents  or  commissions  should  remain  in 
force,  and  should,  after  the  demise  of  the  Crown,  be  charged  upon 
and  payable  out  of  such  of  the  duties  and  revenues  granted  for 
the  use  of  the  civil  government  of  His  Majesty,  his  heirs  and 
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successors  as  should  be  subsisting  after  such  demise,  until  further      J.  C. 
provision  was  made  by  Parliament.    By  an  Act  of  the  6  Geo.  4,  1892 
the  salaries  of  the  puisne  judges  were  fixed  at  £5000  a  year,  and  Buckley 
charged  upon  the  Consolidated  Fund.  Edwards 

Their  Lordships  think  that  the  Act  of  the  1  Geo.  3,  c.  23,   

would  render  it  difficult  to  contend  that  the  Crown  could  after 
that  date  appoint  additional  judges  for  the  payment  of  salary  to 
whom  Parliament  had  given  no  sanction.  For  the  salaries  of 
the  judges  were  then,  by  the  authority  of  Parliament,  secured  to 
them  during  the  continuance  of  their  commissions,  and  after 
the  demise  of  the  Sovereign  were  charged  upon  the  revenues 
granted  by  Parliament  for  the  civil  government  of  the  realm. 
The  recital  which  precedes  this  legislation  shews  that,  with  a 
view  to  their  independence,  it  must  have  been  intended  that  all 
the  judges  should  be  in  this  position,  and  it  certainly  cannot 
have  been  the  intention  of  Parliament  to  enable  the  Sovereign 
to  increase  without  its  sanction  the  charges  which  after  the 
demise  of  the  Sovereign  were  to  be  imposed  upon  the  revenues 
of  the  realm. 

Down  to  the  year  1852  New  Zealand  was  a  Crown  Colony ;  it 
was  only  then  that  it  received  complete  representative  institu- 
tions. Whilst  it  was  thus  a  Crown  Colony  an  Ordinance  was 
passed  in  the  year  1841  by  the  Governor,  with  the  advice  and 
consent  of  the  Legislative  Council,  establishing  a  Supreme  Court 
for  New  Zealand,  and  defining  its  jurisdiction,  constitution,  and 
practice.  The  8th  section  is  as  follows:  "The  Court  shall  be 
holden  before  one  judge  who  shall  be  called  the  Chief  Justice  of 
New  Zealand  and  such  other  judges  as  Her  Majesty  or  the 
Governor  shall  from  time  to  time  be  pleased  to  appoint."  This 
provision  was,  with  some  others,  contained  in  the  Ordinance, 
modified  by  another  Ordinance  passed  in  the  year  1844,  the 
10th  clause  of  which  is  in  these  terms :  "  The  Court  shall  con- 
sist of  one  judge  who  shall  be  called  the  Chief  Justice  of  New 
Zealand  and  of  such  other  judges  as  Her  Majesty  shall  from  time 
to  time  be  pleased  to  appoint.  Provided  that  it  shall  be  lawful 
for  his  Excellency  the  Governor  to  appoint  such  judges  provi- 
sionally until  Her  Majesty's  pleasure  shall  be  known.  The 
judges  of  the  Court  shall  hold  their  office  during  Her  Majesty's 
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J.  0.      pleasure."    It  is  clear  that  as  regards  the  Crown  these  were  not 
1892      enabling  provisions.    The  power  of  the  Crown  to  appoint  in  a 
Buckley    Crown  Colony  such  judges  as  might  be  deemed  advisable  could 
Edwaeds         ^®  doubted.    But  whilst  the  earlier  Ordinance  had  conferred 

  upon  the  Governor  power  to  appoint  absolutely,  the  later  one 

gave  him  this  power  provisionally  only,  until  Her  Majesty's 
pleasure  was  known,  and  further  provided  in  terms,  which  the 
previous  Ordinance  had  not  done,  that  the  judges  should  hold 
their  office  during  Her  Majesty's  pleasure. 

By  the  Imperial  Act  of  the  15  &  16  Yict.  c.  72,  a  representa- 
tive constitution  was  granted  to  the  Colony  of  New  Zealand. 
The  64th  section  of  this  Act  is,  so  far  as  material,  as  follows : 
"There  shall  be  payable  to  Her  Majesty  every  year  .  .  .  the 
several  sums  mentioned  in  the  schedule  to  this  Act,  such  several 
sums  to  be  paid  for  defraying  the  expenses  of  the  services  and 
purposes  mentioned  in  such  schedule."  By  sect.  65  the  Greneral 
Assembly  of  New  Zealand  was  empowered  by  any  Act  or  Acts  to 
-alter  all  or  any  of  the  sums  mentioned  in  the  schedule,  and  the 
appropriation  of  such  sums  to  the  services  and  purposes  therein 
mentioned,  but  until  and  subject  to  such  alteration  by  Act  or 
Acts  as  aforesaid  the  salaries  of  the  Governor  and  judges  were 
to  be  those  respectively  set  against  their  several  offices  in  the 
schedule.  In  the  schedule  to  the  Act  occur  these  words,  "  Chief 
Justice,  £1000 ;  puisne  judge,  £800."  The  section  concludes 
with  the  following  proviso  :  "  Provided  always  that  it  shall  not  be 
lawful  for  the  said  General  Assembly,  by  any  such  Act  as  afore- 
said, to  make  any  diminution  in  the  salary  of  any  judge  to  take 
effect  during  the  continuance  in  office  of  any  person  being  such 
judge  at  the  time  of  the  passing  of  such  Act."  It  is  manifest 
that  this  limitation  of  the  legislative  power  of  the  General 
Assembly  was  designed  to  secure  the  independence  of  the  judges. 
It  was  not  to  be  in  the  power  of  the  Colonial  Parliament  to  affect 
the  salary  of  any  judge  to  his  prejudice  during  his  continuance 
in  office.  But  if  the  executive  could  appoint  a  judge  without 
any  salary,  and  he  needed  to  come  to  Parliament  each  year  for 
remuneration  for  his  services,  the  proviso  would  be  rendered 
practically  ineffectual,  and  the  end  sought  to  be  gained  would 
be  defeated.    It  may  well  be  doubted  whether  this  proviso  does 
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Dot  by  implication  declare  that  no  judge  shall  thereafter  be      J.  C. 
appointed  save  with  a  salary  provided  by  law,  to  which  he  shall  1892 
be  entitled  during  his  continuance  in  office,  and  his  right  to  Buckley 
which  could  only  be  affected  by  that  action  of  the  New  Zealand  ej^^^^rds. 

Legislature  which  is  excluded  by  the  Imperial  Act.   

It  appears  from  the  affidavit  of  Mr.  Francis  Harrison  that 
Gresson,  J.,  was  temporarily  appointed  a  puisne  judge  on  the 
Sih  of  December,  1857.    The  affidavit  does  not  state  under  what 
circumstances  this  took  place,  nor  does  it  expressly  state  that 
the  office  of  puisne  judge  was  full  at  that  time ;  but  it  may 
be  presumed  that  the  predecessor  of  Johnston,  J.,  who  was  ap- 
pointed on  the  3rd  of  November,  1858,  then  held  that  office. 
The  appointment  of  Gresson,  J.,  probably  purported  to  be  made 
by  the  G-overnor  under  the  powers  of  the  Ordinance  of  1844 
which  had  not  been  repealed.    Under  these  circumstances  it 
was  only  natural  that  the  whole  subject  of  the  status  of  the 
judges,  and  the  salaries  to  which  they  were  to  be  entitled,  should 
be  brought  under  the  consideration  of  the  legislature.  Accord- 
ingly two  Acts  were  passed  by  the  legislature  in  the  following 
year,  the  one  entitled,  "An  Act  to  regulate  the  appointment 
and  tenure  of  office  of  the  judges  of  the  Supreme  Court,"  the 
other,    An  Act  to  alter  the  sums  granted  to  Her  Majesty  by 
the  Constitution  Act  for  civil  and  judicial  services."    By  the 
Supreme  Court  Judges  Act,  the  10th  section  of  the  Ordinance 
of  1844  was  repealed.  The  2nd  and  3rd  sections  were  as  follows  : 
"2.  The  Supreme  Court  of  New  Zealand  shall  consist  of  one 
Judge  to  be  appointed  in  the  name  and  on  behalf  of  Her 
Majesty,  who  shall  be  called  the  Chief  Justice,  and  of  such  other 
judges  as  His  Excellency  in  the  name  and  on  behalf  of  Her 
Majesty  shall  from  time  to  time  appoint."    3.  "  The  commis- 
sion of  the  present  Chief  J ustice  and  of  every  Chief  Justice  and 
other  judge  of  the  said  Court  to  be  hereafter  appointed  (except 
as  hereinafter  provided)  shall  be  and  continue  in  force  during 
their  good  behaviour,  notwithstanding  the  demise  of  Her  Majesty, 
any  law,  usage,  or  practice  to  the  contrary  notwithstanding." 
The  4th  clause  empowered  the  Governor  at  his  discretion,  in 
the  name  and  on  behalf  of  Her  Majesty,  upon  the  address  of 
both  Houses  of  the  General  Assembly,  to  remove  any  such  judge 
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J.  C.      from  his  office.    It  is  needless  to  comment  upon  the  important 
1892      change  which  the  3rd  clause  made  in  the  status  of  the  judges 
Buckley    thereafter  appointed.    It  is  contended  that  the  2nd  clause  in 
Edwards  enabled  the  Grovernor  to  appoint  as  many  additional  judges 

  as  he  pleased ;  that  though  Parliament  might  not  have  sanctioned 

any  increase  of  the  judiciary,  or  provided  any  salary  for  the 
judges  so  appointed,  the  Governor  might  appoint  any  number  of 
judges  without  salary,  or,  as  in  the  present  case,  with  a  salary 
temporarily  provided  by  Parliament  for  other  services,  whose 
commissions  should  not  be  temporary  but  should  continue  in 
force  during  their  good  behaviour.  It  certainly  would  be  startling 
to  find  that,  when  the  tenure  of  the  judicial  office  was  so  materially 
altered,  this  power  had  been  vested  in  the  Governor  by  the 
advice  of  his  executive,  for  it  is  to  be  observed  that  whilst,  under 
the  Ordinance  of  1844,  the  Governor  could  only  appoint  pro- 
visionally until  Her  Majesty's  pleasure  was  known,  this  Act 
enables  him  to  appoint  absolutely  in  the  name  and  on  behalf  of 
Her  Majesty.  Their  Lordships  need  not  dwell  upon  the  im- 
portance of  maintaining  the  independence  of  the  judges ;  it 
cannot  be  doubted  that,  whatever  disadvantages  may  attach  to 
such  a  system,  the  public  gain  is,  on  the  whole,  great.  It  tends 
to  secure  an  impartial  and  fearless  administration  of  justice,  and 
acts  as  a  salutary  safeguard  against  any  arbitrary  action  of  the 
executive.  The  mischief  likely  to  result  if  the  construction 
contended  for  by  the  respondent  be  adopted  is  forcibly  pointed 
out  by  one  of  the  learned  judges,  who  held  the  appointment  now 
in  question  to  be  valid.  He  said:  "In  the  present  case,  until 
such  time  as  the  matter  may  be  finally  dealt  with  by  Parliament, 
the  position  will  undoubtedly  remain  most  unsatisfactory.  The 
judge  is  absolutely  dependent  upon  the  ministry  of  the  day  for 
the  payment  of  any  salary,  and  has  to  come  before  Parliament  as 
a  suppliant  to  ask  that  a  salary  be  given  him.  It  is  difficult  to 
conceive  a  position  of  greater  dependence.  No  judge  so  placed 
could  indeed  properly  exercise  the  duties  of  his  office.  One  of 
these  duties,  for  instance,  is  the  trial  of  petitions  against  the 
return  of  members  to  Parliament.  How  could  a  judge  in  this 
position  be  asked  to  take  part  in  such  a  trial?  Against  the 
occurrence  of  such  a  state  of  things  obviously  neither  the  power 
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of  the  purse  which  Parliament  has,  nor  the  power  of  removal  by      J.  C. 
address,  can  be  a  sufficient  protection."    Nevertheless,  weighty  1892 
as  these  considerations  are,  if  the  natural  meaning  of  the  general  Buckley 
words  used  be  to  confer  the  power  contended  for,  and  if  there  be  edwaeds 

no  other  provisions  in  the  Act  shewing  that  this  was  not  the   

intention  of  the  legislature,  effect  must  be  given  to  the  enact- 
ment without  regard  to  the  consequences.  But  it  cannot  be 
disputed  that  it  is  legitimate  to  read  every  part  of  an  Act  in 
order  to  see  what  construction  ought  to  be  put  upon  any  par- 
ticular provision  contained  in  it.  Now  the  6th  section  of  the 
Supreme  Court  Judges  Act  provides  that  "a  salary  equal  at 
least  in  amount  to  that  which,  at  the  time  of  the  appointment  of 
any  judge,  shall  be  then  payable  by  law,  shall  be  paid  to  such 
judge  so  long  as  his  patent  or  commission  shall  continue  and 
remain  in  force."  The  language  of  this  section  is  imperative 
and  general.  How  can  its  requirements  possibly  be  complied 
with  in  any  reasonable  sense,  in  the  case  of  a  judge  to  whom  at 
the  time  of  his  appointment  there  was  no  salary  payable  by  law  ? 
Is  this  not  a  clear  indication  of  the  intention  of  the  legislature 
that  there  should  be  no  appointment  of  a  judge  unless  at  the 
time  of  his  appointment  there  was  a  fixed  salary  payable  to  him 
by  law  in  respect  of  his  office  ?  It  is  inconceivable  that  it 
should  have  intended  to  enable  the  creation  of  two  classes  of 
judges,  the  one  entitled  by  law  from  the  time  of  their  appoint- 
ment to  a  salary  unalterable  during  the  continuance  of  their 
commission,  the  other  without  any  legal  right  to  salary  at  all. 
There  was  some  controversy  as  to  what  the  salary  "  then  payable 
by  law  "  referred  to.  Their  Lordships  think  this  is  made  clear 
by  a  reference  to  the  Civil  List  Act  of  the  same  year,  which 
must  be  read  with  the  6th  section  of  the  Supreme  Court 
Judges  Act.  It  was  said  in  the  Court  below  that  this,  and  the 
other  Civil  List  Acts,  to  which  reference  will  have  to  be  made, 
were  mere  money  bills,  but  though  the  parliamentary  incidents 
of  such  bills  are  no  doubt  special,  when  they  pass  into  law,  they 
do  not,  in  their  Lordships'  opinion,  differ  from  any  other  Acts  of 
the  legislature.  The  Civil  List  Act,  1858,  provides  that  there 
shall  be  payable  to  Her  Majesty  the  several  sums  mentioned 
in  the  schedule  to  this  Act,  instead  and  in  lieu  of  the  sums 
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J.  C.  mentioned  in  the  schedule  to  the  Constitution  Act  of  the  15th 
1892       and  16th  Victoria.    The  schedule  to  the  Civil  List  Act  contains 

Buckley    these  words :  "  Chief  Justice,  1400 ;  first  puisne  judge,  1000  ; 

Edwards  ^^^^^^  puisne  judge,  1000."  Eeading  the  two  statutes  together, 
— -  the  effect  of  the  Civil  List  Act  of  1858  clearly  is  to  provide  that 
the  salaries  of  the  Chief  Justice  and  two  puisne  judges  "  shall 
be  those  respectively  set  against  their  several  offices  in  the 
schedule."  This  Act,  though  reserved  for  the  signification  of  Her 
Majesty's  pleasure  on  the  21st  of  August,  1858,  did  not  receive 
the  Koyal  Assent  until  the  25th  of  July,  1859 ;  but  it  is  signifi- 
cant that  its  2nd  clause  provided  that  it  should  "be  deemed  to  take 
effect  on  and  after  the  1st  day  of  July,  1858,"  immediately  prior  to 
the  Supreme  Court  Judges  Act  which  came  into  force  on  July  3 
following.  What  was  meant,  therefore,  in  the  6th  clause  of  the 
Supreme  Court  Judges  Act  by  the  salary  payable  by  law  to  a  judge 
on  his  appointment  does  not  admit  of  doubt.  There  was  a  fixed 
salary  payable  to  the  Chief  Justice  and  one  puisne  judge  under 
the  Constitution  Act,  and  the  Civil  List  Act,  1858,  made  pro- 
vision for  the  payment  of  a  fixed  salary  to  the  Chief  Justice,  and 
to  two  puisne  judges  respectively,  which  could  only  be  altered 
by  fresh  legislation. 

But  the  6th  section  of  the  Supreme  Court  Judges  Act  is  not 
the  only  one  which  throws  light  on  the  construction  to  be  put 
upon  the  2nd  section  of  that  Act.  The  7th  section  empowers 
the  Governor  in  Council,  at  any  time  during  the  illness  or 
absence  of  any  judge  appointed  as  aforesaid,  or  for  any  other 
temporary  purpose,  to  appoint  a  judge  or  judges  of  the  Supreme 
Court  to  hold  office  during  his  Excellency's  pleasure,  and  it 
provides  that  every  such  judge  shall  be  paid  such  salary  "  not 
exceeding  the  amount  payable  by  law  to  a  puisne  judge  of  the 
said  court,"  as  the  Governor  in  Council  shall  think  fit  to  direct. 
This  section  clearly  implies  that  there  will  be  a  fixed  salary 
payable  to  any  person  filling  the  office  of  puisne  judge  of  the 
Supreme  Court.  If  a  puisne  judge  can  be  appointed  to  whom 
there  is  no  amount  payable  as  salary,  what  will  be  the  operation 
of  this  section  ?  The  superannuation  clauses  point  in  the  same 
direction,  though  perhaps  not  so  forcibly.  They  imply,  however, 
that  every  judge  of  the  Supreme  Court  will  be  entitled  to  an 
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annual  salary  at  the  time  of  his  resignation.    Eeturning  now  to      J.  C. 
the  2nd  clause,  which  is  more  immediately  under  consideration,  1892 
it  is  to  be  observed  that  even  if  it  be  confined,  by  reference  to  buckTey 
other  parts  of  the  Act,  to  the  appointment  of  judges  to  whom  a  j^^^^^^^g 

fixed  salary  is  payable  by  law  at  the  time  of  their  appointment,   

every  word  of  the  section,  the  main  object  of  which  was  mani- 
festly to  define  the  constitution  of  the  Supreme  Court,  and  to 
prescribe  the  mode  of  the  appointment  of  the  judges,  would  still 
be  necessary,  and  would  have  full  effect.  In  view  of  the  con- 
siderations to  which  attention  has  been  called,  their  Lordships 
are  of  opinion  that  the  section  can,  consistently  with  other  parts 
of  the  Act,  only  be  construed  as  vesting  in  the  Governor  the 
appointment  of  judges  to  whom  an  ascertained  salary  is  payable 
by  law  at  the  time  of  their  appointment.  None  of  the  judges  in 
the  Court  below  appears  to  have  doubted  the  expediency  of  such 
a  construction  if  it  be  legitimate,  and  their  Lordships  think  that 
it  is  the  only  one  which  will  give  full  and  consistent  effect  to  all 
the  provisions  of  the  Act. 

Their  Lordships  have  dealt  thus  fully  with  the  construction  of 
the  Supreme  Court  Judges  Act  of  1858,  although  it  is  not  the 
statute  which  now  regulates  the  appointment  of  judges,  because, 
if  it  could  have  been  shewn  that  it  bore  the  construction  con- 
tended for,  it  would  not  have  been  possible  to  resist  the  conclu- 
sion, having  regard  to  the  terms  of  the  Act  of  1882,  that  the 
power  which  it  conferred  upon  the  Governor  was  still  vested  in 
him.  If,  on  the  other  hand,  the  Act  of  1858  conferred  no  such 
power,  this  is  a  legitimate  consideration  when  inquiring  into  the 
effect  of  the  later  Act.  Before  proceeding  to  this  inquiry,  it 
will  be  desirable  to  refer  to  the  intermediate  legislation,  as  some 
stress  has  been  laid  upon  it.  The  Civil  List  Act,  1862,  sub- 
stituted for  the  sums  mentioned  in  the  schedule  to  the  Civil 
List  Act  of  1858  the  following :  "  Judges,  £6200."  The  Civil 
List  Act  of  1863  substituted  £7700  for  £6200  as  the  sum  pay- 
able to  the  judges.  Whilst  each  of  these  Acts  increased  the 
sum  payable,  neither  of  them  specified  how  the  respective  sums 
were  to  be  distributed  amongst  the  judges.  It  appears  to  have 
been  afterwards  thought,  not  unnaturally,  that  this  was  objec- 
tionable, and  accordingly  an  Act  was  passed  in  1873  to  amend 
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J.  C.      the  Civil  List  Act,  1863,  which,  after  reciting  that  it  was  ex- 
1892       pedient  that  the  sum  of  £7700  granted  to  Her  Majesty  by  that 
Buckley    ^ct  for  defraying  the  salaries  and  expenses  of  the  judges  of  the 
Edwards    Supreme  Court  should  be  more  definitely  appropriated  to  such 

  service,  enacted  that  this  sum  should  "  be  applied  in  paying  to 

the  judges  of  the  said  Court  respectively  the  annual  salaries 
specified  in  the  first  schedule  "  thereto.  The  schedule  was  in 
these  terms :  "  Annual  salary  of  the  Chief  Justice  of  the  Supreme 
Court,  £1700.  Annual  salaries  of  four  puisne  judges  of  the 
Supreme  Court,  each  £1500 — £6000."  This  enactment  implies 
that,  unless  the  legislature  should  intervene,  "  the  judges  of  the 
Supreme  Court,"  other  than  the  Chief  Justice,  would  be  four  in 
number  only.  This  statute  was  in  force,  unaltered,  at  the  time 
the  Supreme  Court  Act,  1882,  was  passed.  The  object  of  that 
Act  was,  it  is  to  be  gathered,  to  make  certain  alterations  in  the 
practice  and  procedure  of  the  Court ;  but  it  was  evidently  thought 
convenient  that  the  judicature  provisions  should  also  be  found  in 
the  same  Act,  so  as  to  render  it  a  complete  code. 

Part  I.  of  the  Act  consists,  therefore,  in  substance,  of  a  re- 
enactment  of  the  Supreme  Court  Judges  Act,  with  the  addition 
of  a  provision  defining  the  qualifications  requisite  for  appoint- 
ment to  the  office  of  judge.  The  7th  section  of  the  earlier  Act 
is  repeated  with  an  immaterial  verbal  alteration.  For  the  6th 
section,  however,  the  following  is  substituted :  "11.  The  salary 
of  a  judge  shall  not  be  diminished  during  the  continuance  of  his 
commission."  What  was  the  cause  for  this  change  does  not 
appear.  But  it  affords  no  ground  for  the  conclusion  that  it  was 
intended  to  affect  the  limitation  9f  the  power  of  appointing 
judges  which,  in  their  Lordships'  opinion,  was  then  in  force. 
The  11th  section  of  the  Act  of  1882,  as  distinctly  as  the  6th 
section  of  the  earlier  Act,  involves  the  necessity  of  a  salary 
being  fixed  at  the  commencement  of  the  judge's  commission. 

Some  stress  was  laid  in  the  argument  for  the  respondent  upon 
the  interpretation  which  it  was  alleged  had  been  put  upon  the 
Supreme  Court  Judges  Act,  as  evidenced  by  certain  appoint- 
ments made  by  the  Governor.  It  appears  that  Gillies,  J.,  and 
Williams,  J.,  were  appointed  in  1875,  about  a  month  before  the 
resignation  of  the  learned  judges  whom  they  were  to  succeed 
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Edwards. 


was  gazetted.  Eichmond,  J.,  and  Chapman,  J.,  received  their  J.  C. 
appointments  in  1862  and  1864,  before  the  Civil  List  Acts  of  i892 
1862  and  1863,  each  of  which  provided  the  salary  for  an  ad-  buckley 
ditional  judge,  came  respectively  into  force,  though  after  they 
had  passed  the  legislature  and  had  been  reserved  for  Her 
Majesty's  pleasure  to  be  signified.  The  former  Act  provided 
that  it  was  to  take  effect  from  the  1st  of  July,  1862,  a  date  prior 
to  the  appointment  of  Eichmond,  J. ;  but  there  was  no  such  pro- 
vision in  the  Civil  List  Act,  1863.  It  is  manifest  that  all  these 
were  intended  to  be  appointments  of  judges  to  whose  office  a 
salary  was  regarded  as  already  secured  by  the  legislature.  And 
Gresson,  J.,  whose  appointment  was  the  first  made  under  the  Act 
of  1858,  did  not  receive  his  commission  until  the  day  after  the 
Act  providing  a  salary  for  him  had  come  into  force.  Their 
Lordships  cannot  attribute  any  weight  to  the  facts  relied  on  as 
affecting  the  interpretation  of  the  enactments  which  have  to  be 
<ionstrued.  There  may  have  been  irregularity  in  some  of  these 
appointments,  and  it  would  be  contrary  to  sound  principle  to 
allow  the  interpretation  indicated  by  any  such  practice,  even  if 
it  had  been  uniform  and  unequivocal,  to  guide  the  Court  in  the 
construction  of  a  modern  statute. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the 
judgment  of  the  Court  of  Appeal  of  Kew  Zealand  should  be 
reversed,  and  judgment  on  the  motion  entered  for  the  Attorney- 
Oeneral.  Under  the  peculiar  circumstances  of  this  case,  their 
Lordships  do  not  think  that  the  respondent  should  be  ordered  to 
pay  the  costs  in  the  Court  below  or  of  this  appeal. 

Solicitors  for  the  appellant :  Mackrell,  Mafon,  &  Godlee. 
Solicitors  for  the  respondent:  BowcUfes,  Bawle,  Johnstone,  (& 
Gregory,  . 
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J.  C  *  ATTOENEY-GENERAL  AND  EECEIVER- 
1892         GENERAL  FOR  JERSEY  .... 

March  9 ;  ^l^j) 
May  2}.  ^ 

—      LE  MOIGNAN  Defendant. 

ON  APPEAL  FROM  THE  EOYAL  COURT  OF  JERSEY. 

Laiv  of  Jersey — Crown  Fiefs — Lialility  of  Prevot — Rents — Practice  as  to 
Documents  not  hefore  the  Court  heloiu. 

Held,  that  the  Crown  is  entitled  to  demand  of  the  Queen's  Prevot  in  the 
parish  of  St.  John  personally  the  payment  of  the  rents  due  in  respect  of 
its  fief  in  the  said  parish,  whether  or  not  he  has  received  the  contribution 
thereto  of  his  co-tenants  : 

Held,  further,  that  there  is  no  obligation  on  the  Crown  to  furnish  the 
Prevot  with  a  list  of  the  persons  liable  to  contribute  in  respect  of  the  said 
rent. 

It  was  ordered  in  this  case  that  certain  documents  not  before  the  Court 
below  should  be  received  by  the  Registrar  and  produced  at  the  hearing, 
subject  to  objection  as  to  admissibility. 

Appeal  from  the  Royal  Court  (Superior  Number,  May  13, 
1889),  affirming  a  judgment  of, the  Inferior  Number  (Nov.  10, 
1888). 

The  question  in  the  appeal  was  as  to  the  HabiUty  of  Prevots  with 
respect  to  the  rents  and  dues  arising  out  of  Crown  fiefs  in  the 
island,  and  payable  "  par  assemblement "  by  the  Prevot,  whether 
it  was  a  condition  precedent  thereto  that  the  Crown  should 
furnish  him  with  a  list  of  persons  who  owed  rents  and  dues  so  as 
to  enable  him  to  collect  the  same. 

As  a  matter  of  practice  with  regard  to  Jersey  appeals,  it  may 
be  mentioned  that  the  documents  referred  to  before  their  Lord- 
ships were  not  all  referred  to  before  the  Royal  Court.  On  the 
2nd  of  May,  1891,  a  petition  was  presented  by  the  appellants 
praying  that  certain  documents  scheduled  thereto  might  be 
treated  as  part  of  their  case.    It  was  ordered  on  that  date  that 


Plaintiffs  ; 


*  Present: — Lord  Hobhouse,  Lord  Macnaghten,  Lord  Hannen,  Sib 
Richard  Couch,  and  Lord  Shand. 
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some  of  the  said  documents  should  be  transmitted  to  the  Eegistrar      j.  c. 

of  the  Privy  Council,  and  that  the  appellants  should  be  at  liberty  i892 

to  lodge  in  his  office  the  remaining  documents  in  the  schedule,  attoeney- 

and  that  the  same  might  be  referred  to  on  the  appeal,  subject  to  ^^^^^j^j^pf^ 

any  objection  as  to  their  admissibility.  General  for 

Jersey 

The  judgment  of  the  Eoyal  Court  was  based  upon  the  follow-  -y. 
ing  grounds:-  LEMoiaNAx. 

That  it  appears  from  the  extents  exhibited  that  the  rents  or 
dues  claimed  in  the  action  are  due  "  par  assemblage,"  but  that 
the  respondent  alleged  that  he  had  been  unable  to  obtain  from 
Her  Majesty's  Eeceiver-General  the  list  of  the  persons  owing  the 
said  rents  and  dues,  and  that  this  was  not  denied  by  the  appellants ; 
that  this  is  a  Prevote  Eeceveuse ;  that  although  every  Prevot  Ee- 
ceveur  is  charged  with  the  collection  of  the  moneys  due  to  the 
lord  from  his  vassals,  and  is  in  the  first  instance  responsible  for 
the  non-payment  thereof,  it  is  the  lord's  duty  to  give  him  a  list 
or  roll  of  the  rights  which  are  due  to  him  (the  lord),  in  which  list 
or  roll  the  lord  is  bound  to  indicate  the  seignorial  rents  and  dues 
demandable  and  not  disputed,  and  that  in  case  of  any  of  the 
rents  indicated  in  the  roll  being  disputed,  the  lord  is  bound  to 
proceed  for  the  same  on'  the  report  of  the  Prevot,  who  remains 
discharged  therefrom  till  the  refusal  is  determined. 

The  Attorney-General  (Sir  B.  Webster),  Venables  Vernon  {Attor- 
ney-General for  Jersey),  and  Sutton,  for  the  appellants  : — 

The  rents  now  in  question  are  due  as  an  undivided  total  from 
the  respondent  without  regard  to  the  individual  contributions  by 
which  they  are  constituted.  The  tenants  of  the  fief  are  bound 
every  year  to  elect  or  otherwise  furnish  a  Prevot  amongst  them- 
selves to  pay  the  rents  in  question  so  that  the  Crown  may  not 
receive  them  in  morsels.  The  tenants  are  responsible  to  the 
Prevot,  who  is  one  of  the  larger  tenants,  or  his  substitute ;  the 
tenants,  in  case  of  his  insolvency,  are  guarantors  of  his  debt. 
Eeference  was  made  to  the  Eoyal  extents  for  the  island  in  1331, 
1528, 1607,  and  1668,  three  of  which  are  recited  in  the  judgment 
of  their  Lordships.  They  establish  the  liability  of  the  respon- 
dent. There  is  no  law  or  custom  in  Jersey  to  warrant  the  decision 
appealed  from.    It  would  subvert  the  ancient  relations  between 
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J.C.       the  Crown  and  the  Prevots  and  tenants  of  its  fiefs.    The  judg- 
1892       ment  of  the  Eoyal  Court  was  based  on  the  case  of  the  Marquis 
Attoenet-  de  Pirou,  as  quoted  and  commented  on  by  the  commentators 
^Seiver^"^^^  the  seventeenth  century  upon  the  Coutume  Eeformee  of 

General  FOE  Normandy,  which  was  codified  in  1585.    It  was  decided  in  1693, 

Jersey 

V.  after  the  Coutume  Eeformee  had  been  modified  by  Parliament  in 
LeMoignan.  ^g2-g£  q£  Prevots.  But  that  case  and  the  commentaries  are 
not  authorities.  The  regulations  laid  down  by  the  Norman 
Court  in  that  case  only  relate  to  Prevots  upon  whom  a  duty  of 
service  has  devolved,  and  only  deal  with  rents  due  to  the  lord  which 
arise  out  of  particular  lands  and  tenements  within  the  manor. 
They  do  not  refer  to  this  case,  which  is  one  of  a  Prevot  Eeceveur 
liable  himself  as  debtor  for  rents  due  integrally  in  respect  of  the 
whole  fief.  In  the  case  of  the  Marquis,  the  rents  were  due  by 
the  individual  tenants  to  him,  and  not  to  the  Prevot.  Besides, 
the  regulations  only  laid  down  that  a  Prevot  should  be  furnished 
with  a  list  of  the  rents  demandable,  not  of  the  persons  who  owe 
them.  The  Norman  tenure  under  the  Coutume  Eeformee  differs 
in  many  respects  from  the  tenure  of  the  Jersey  Crown  fiefs. 
With  regard  to  Prevote  Eeceveuse  referred  to  in  the  judgment, 
there  are,  according  to  the  Norman  commentators,  (1.)  a  prevot 
commandeur,  whose  duties  are  executive ;  (2.)  a  prevot  receveur, 
who  adds  thereto  the  duty  of  collecting  rents  for  the  lord  and 
making  them  good  to  him ;  (3)  a  "  cotiere."  These  distinctions 
do  not  apply  to  Prevots  in  Jersey.  The  duties  of  a  prevot  of  a 
Crown  fief  are  more  extensive.  Eeference  was  made  to  certain 
Acts  of  the  Eoyal  Court,  dated  April  23rd,  1597,  and  January  19, 
1598;  May  3, 1779;  October  9, 1634;  July  25, 1700;  May  27,1775. 
Poingdestre's  Commentaries  on  the  Coutume  Eeformee,  art.  175 ; 
Diet,  de  I'Ancienne  Langue  Franpaise,  by  Vieweg,  1881,  tit. 
Assemblement ;  Britton,  vol.  2,  p.  29,  sects.  7,  23 ;  Bracton, 
vol.  1,  pp.  612,  613 ;  vol.  2,  pp.  15,  16  ;  Basnage,  Commentaries, 
ed.  Eouen,  1778,  art.  195.  See  also  Yiner's  Abridgement,  vol  v., 
p.  162;  Contribution  and  Average,  para.  16;  Maddox's  Firma 
Burgi,  p.  223,  and  History  of  Exchequer,  vol.  i.  p.  330,  for  in- 
stances of  a  liability  analogous  to  that  of  the  Prevot  in  this  case. 


The  respondent  did  not  appear. 
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1892.  May  21.    The  judgment  of  their  Lordships  was  de-      J.  C. 


This  is  an  action  brought  in  the  Eoyal  Court  of  Jersey  by  Receiver- 

(the  appellants)  the  Attorney-General  and  the  Keceiver-General  ^^jEafEY^^ 

of  that  Island,  to  recover  from  the  respondent,  the  Queen's  ^ 

'  r  »  LeMoignaj 

Prevot  in  the  parish  of  St.  John,  3  livres  16  sous,  old  French   

currency,  and  9  hens,  3  pullets,  4  geese,  and  40  eggs,  being  the 
rent  ,due  annually  to  Her  Majesty  for  the  years  1886,  1887,  and 
1888,  in  respect  of  her  fief  in  the  said  parish. 

The  Prevot,  by  way  of  defence,  stated  that  he  had  always  been 
ready  to  collect  the  rents  which  might  be  due  to  Her  Majesty  for 
the  said  fief,  but  that,  in  spite  of  his  repeated  applications,  he 
had  not  been  able  to  obtain  from  the  Eeceiver-General  the  list 
of  the  persons  who  owed  the  said  rents  to  Her  Majesty. 

Thus  the  only  question  raised  by  the  Prevot  was,  whether  or 
not  it  was  the  duty  of  the  Keceiver-General  to  furnish  him  with 
such  a  list. 

The  Eoyal  Court  held  that  the  appellants  ought,  for  and  in 
the  name  of  Her  Majesty,  to  furnish  to  the  Prevot  a  statement  or 
list  of  the  persons  who  owe  the  rents  and  dues  claimed  in  the 
action,  in  order  to  enable  the  Prevot  to  collect  the  same. 

This  judgment  purports  to  be  based  on  certain  findings  which 
are  of  importance.  First,  that  it  appears  from  the  extent  given 
in  evidence  that  the  rents  and  dues  claimed  are  due  "  par  as- 
semblage "  ;  secondly,  that  the  Prevote  in  question  is  a  "Prevote 
Eeceveuse " ;  thirdly,  that  every  Prevot  Eeceveur  is  bound  to 
collect  the  sums  due  from  the  vassals  to  the  Lord,  and  is  respon- 
sible in  the  first  instance  for  their  non-payment,  but  that  the 
Lord  is  bound  to  give  him  a  list  of  the  seignorial  rents  and  dues 
claimed,  indicating  those  exigible  and  not  disputed;  fourthly, 
that,  in  the  event  of  any  of  the  rents  or  dues  indicated  in  the 
list  being  disputed,  the  Lord  is  bound  to  defend  them  on  notice 
from  the  Prevot,  who  remains  discharged  till  settlement  of  the 
dispute.  This  judgment  was  affirmed  by  a  majority  of  the  Eoyal 
Court  (Superior  Number),  and  the  reasons  (motifs)  of  the  judg- 
ment were  also  adopted. 

The  present  appeal  is  brought  from  the  judgment  of  the 


livered  by 

LoED  Hannen  : — 


Attorney- 
General  AND 


1892 
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J-C.       Superior  Number.    The  respondent  (the  Prevot  of  St.  John's), 
1892       has  not  been  represented  on  the  argument  of  this  appeal. 
Attorney-      The  nature  of  the  tenure  by  which  the  fief  in  question  in  the 
^^Eeceivek^^  parish  of  St.  J ohn  is  held  appears  from  a  series  of  documents, 

Geneealfok  the  earliest  of  which  is  an  inquisition  of  2  Edw.  1. 

Jersey 

V.  In  an  extent  of  1331  (Edw.  III.)  it  is  said :  "  And  it  is 

Le  Moignan.  noted  that  the  tenants  of  this  fief  are  bound  each  year 

to  elect  a  prevot,  who  is  bound  to  collect  all  the  rents  which  are 
due  of  old  to  the  Lord  the  King  in  the  said  fief." 

In  an  extent  of  James  I.  (1607),  after  finding  the  rents  and 
revenues  in  the  fee  of  Esverert,  it  is  said :  "  Also  the  sayd 
tenants  shall  yearly  at  Easter  choose  them  one  head  officer  of 
their  owne  perill  called  a  Prevost,  which  Prevost  ought  to  collect 
the  Kinges  ferme,  and  the  amerciaments  of  the  Kinges  Courts, 
due  within  the  said  parish,  and  the  same  to  deliver  wholy  unto 
the  Kinges  Eeceaver  at  the  due  and  accustomed  termes.  Also 
the  said  Prevost  ought  to  certifie  unto  the  Bailiff  or  Kings 
Clarke  all  sales  of  lands  or  rents  sould  within  the  Kinges  fee  ; " 
and  it  then  proceeds  under  the  heading  of  St.  John :  "  The 
poullage,  &c.,  due  yearly  to  the  King  in  this  parish  in  manner 
and  form  aforesaid."  It  then  enumerates  five  tenants  owing 
"  poullage  to  the  Kings  proper,"  and  continues,  "  the  Kings 
Provost  of  this  parish :  4  geese,  9  hens,  3  chickens,  40  eggs. 
The  Kings  Provost  of  this  parish  oweth  yearly  by  assemblement 
a  grevery  of  50  sous  9  drs."    These  are  the  dues  now  sued  for. 

In  an  extent  of  1668  (Charles  II.),  under  the  heading  of  St. 
Jean,  after  enumerating  the  "  Pains  et  poulages  deubs  au  propre, 
et  payable  come  en  la  paroesse  de  St.  Martin,"  it  is  said,  "  Le 
Prevost  du  Eoy  doit  par  assemblage  quattre  oyes,  nceuf  poulles, 
trois  poucins,  et  quarante  oeufs.  Et  est  choisi  par  tour  par  les 
tenants  du  fief  d'Orville  "  (of  which  St.  John's  is  a  part)  "  entre 
yceux."  ..."  Greverie  deubs  par  assemblages,  et  payables  a  la 
feste  St.  Paul  come  en  St.  Martin.  Le  Prevost  du  Koy  de  ceste 
paroesse  50  sols.  9  denrs."  This  appears  to  have  been  certified 
by  the  governor,  the  bailly,  the  justices  and  officers  of  the  King, 
upon  the  report  of  twelve  of  the  principal  and  best-informed 
men  of  each  of  the  parishes  of  the  island,  sworn  before  the  bailly 
and  justices. 
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These  rents,  thus  ascertained,  appear  to  have  been  paid  with-      J.  C. 
€ut  question  by  the  several  successive  Prevots  from  that  time  to  1892 
the  present.    It  is  to  be  observed  that  throughout  the  long  Attornev- 
period  covered  by  the  documents  in  this  case  no  trace  appears  ^keceiver- 
of  any  list  of  the  persons  from  whom  the  rents,  &c.,  were  to  be  ^^j^^^^^ 
collected  having  been  furnished  by  the  Crown  to  the  Prevot,  or  v. 
demanded  by  him ;  and  in  the  nature  of  things  the  knowledge 
as  to  who  those  persons  liable  to  pay  the  rents,  &c.,  from  time  to 
time  were,  would  not  be  with  the  Crown,  but  would  be  with  the 
Prevot  who  is  elected  by  the  tenants,  and  whose  duty  it  is,  as 
appears  from  the  extent  of  1607,  to  certify  all  sales,  and  who  by 
his  oath  of  office  is  bound  to  declare  all  successions,  forfeitures,  &c., 
in  the  fief. 

As  the  duty  of  the  Crown  to  furnish  this  list  is  asserted  by  the 
respondent,  and  as  no  other  question  is  raised  by  him,  the  total 
absence  of  proof  of  the  sole  fact  on  which  he  rests  his  defence, 
contradicted  by  the  unvaried  usage  of  the  past,  would  be  suf- 
ficient to  dispose  of  the  case :  but  their  Lordships  will  briefly  con- 
sider the  evidence  and  the  grounds  upon  which  they  understand 
the  Eoyal  Court  proceeded. 

The  chief  question  is  as  to  the  meaning  of  the  expressions 
"  assemblement  "  and  "  Le  Prevost  du  Eoy  doit  par  assemblage." 

For  the  appellants  it  is  contended  that  these  phrases  signify 
that  the  Prevot  is  bound  to  pay  to  the  Crown  the  gross  amount 
of  the  rents  "  in  solidum,"  whether  or  not  he  has  collected  in 
full  the  sums  or  dues  which  the  said  rents  represented,  and  that 
they  are  due  from  the  Prevot  as  an  undivided  total,  without 
regard  to  the  individual  contributions  by  which  they  are  con- 
stituted. 

In  support  of  this  contention  the  appellants  rely  on  the  fact 
that  in  the  several  extents  in  which  these  rents  and  dues  are 
mentioned,  they  are  stated  to  be  owing  from  the  Prevot  without 
any  reference  to  the  individual  tenants,  or  holdings  liable  to 
contribute,  and  the  uninterrupted  payment  by  successive  Prevots 
during  so  great  a  length  of  time,  without  any  question  having 
been  raised  as  to  their  liability,  is  referred  to  as  strongly  con- 
firming the  appellant's  construction  of  the  expressions  "  assem- 
blement "  and  "  doit  par  assemblage." 
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J.  C.         On  the  other  hand,  no  interpretation  is  put  upon  these  words 
1892       in  the  judgment  appealed  from,  while  it  holds  that  every  "  Prevot 
Attoeney-  Keeeveur"  (which  the  respondent  is  found  to  be)  is  bound  to 
^Seiyer^^  collect  the  rents  from  the  vassals,  and  is  in  the  first  instance 

General  FOR  responsible  for  their  non-payments.    This  obligation,  however,. 
Jersey  j-  •/  <j 

V.  is  said  to  be  conditional  on  the  Seigneur  furnishing  the  Prevot 
Le  Moignan.  ^-^j^       Yisi  of  rents  and  dues  claimed  before  referred  to. 

Their  Lordships  are  informed  that  the  argument  for  the 
respondent  in  the  Court  below  was  mainly  based  on  the  case  of 
the  Marquis  de  Pirou,  decided  by  one  of  the  Courts  of  ^N'ormandy 
in  the  year  1693,  that  is,  after  the  formation  of  the  "  Coutume 
Eeformee  "  for  Normandy  in  1585. 

This  board  has,  on  more  than  one  occasion,  pointed  out  that 
the  "  Coutume  Reformee  "  and  the  commentaries  on  it,  are  not 
of  any  authority  as  to  what  was  the  law  in  force  in  Jersey  before 
the  final  separation  of  the  Duchy  of  Normandy  from  the  Crown 
of  England,  which  still  remains  the  customary  law  of  Jersey, 
although  the  "  Coutume  Reformee  "  and  the  commentaries  on  it 
may  be  referred  to  to  assist  in  determining  what  the  law  was 
before  the  separation,  in  the  same  way  as  English  decisions  are 
referred  to  in  American  Courts  upon  questions  of  English 
common  law. 

In  the  case  of  the  Marquis  de  Pirou,  as  stated  in  M.  Houard's 
"  Dictionnaire  de  la  Coutume  de  Normandie  "  (ed.  Rouen,  1782), 
it  appears  that  the  Marquis  alleged  that  some  Seigneurs  (of 
whom  he  claimed  to  be  one)  had  made  concessions  in  gross  to 
the  inhabitants  in  general  of  their  fiefs,  who  by  consequence 
were  bound  in  common  for  the  payment  of  the  dues,  subject  to 
the  determination  of  the  contribution  of  each  in  proportion  to 
their  holdings,  and  that  for  the  collection  of  this  contribution 
they  were  bound  to  name  one  of  their  number,  who  was,  as  their 
representative,  bound  to  pay  "  a  leur  garantie  "  the  total  of  the 
Seigneur's  "  droits." 

The  facts  of  the  case  do  not  appear ;  but  the  Court  held  that 
the  Seigneur  de  Pirou  had  failed  to  establish  by  title  this  allega- 
tion. There  is  nothing  to  shew  that  the  Seigneur  de  Pirou  had 
been  for  a  long  course  of  years  accustomed,  as  in  the  present 
case,  to  receive  the  rents,  &c.,  of  his  fief  from  the  Prevot  as  due 
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from  him  "  par  assemblage  "  ;  no  such  expression  occurs  in  the      J.  C. 

notices  of  the  Marquis  de  Pirou's  case.  1892 

Holding,  as  the  Court  did,  that  the  Seigneur  de  Pirou  had  attorney- 

failed  to  give  proof  of  his  claim,  it  proceeded  to  lay  down  ^i^^e^eiver^^ 

certain  ree:ulations  or  ordinances  with  regard  to  "  Pre  votes  Eece-  General  for 

^  ^  °  Jersey 

veuses."    Some  of  these  regulations  have  been  treated  by  the 

Boyal  Court  as  propositions  of  law  applicable  to  the  present 

<jase.    They  appear  to  have  been  adopted  from  the  treatise  of 

Flaust,  in  his  work  on  the  "Coutume  et  Jurisprudence  de 

Normandie"  (ed.  Eouen,  1781),  under  the  heading  "Du  Gage- 

Pleige,  et  du  Service  de  Pre  vote." 

The  material  passages  are  as  follows : — 
La  Cour,  par  son  arret "  (in  Pirou's  case),  "  en  declarant  la 
Prevote  Eeceveuse,  ordonna — 

"1°.  Que  tons  les  hommes  et  tenants  d'icelle  sont  tenus  de 
nommer  chaque  annee  des  Prevots  bons  et  solvables,  chacun  en 
leur  rang  et  degre,  pour  faire  la  recette  des  rentes  et  redevances, 
suivant  le  role  et  charge  qui  leur  seront  bailies  par  le  Seigneur. 

"2°.  Que  dans  ce  role  et  charge  le  Seigneur  ne  pourra 
employer  que  les  rentes  et  redevances  seigneuriales,  exigibles  et 
non  contredites,  dues  par  les  anciennes  fieffes  de  ladite  sei- 
gneurie,  et  reconnues  par  les  vassaux  et  employees  dans  les  aveux 
ou  le  service  de  Prevote  est  avoue,  ou  justifiees  par  les  recettes 
des  comptes  qu'en  ont  rendus  les  precedents  Prevots  depuis 
quarante  ans. 

"4°.  Qu'en  cas  de  contredit  de  quelques-unes  des  rentes  et 
redevances  employees  dans  ledit  role,  le  Seigneur  de  Pirou  sera 
tenu  d'y  defendre  sur  la  denonciation  qui  lui  en  sera  faite  par 
ledit  Prevot-Eeceveur,  qui  en  demeurera  d'autant  decharge 
jusqu'a  la  vuide  dudit  contredit." 

It  is  to  be  observed  that  the  role  "  which  is  referred  to  in 
these  passages  is  one,  not  of  the  tenants,  but  of  the  "  rentes  et 
redevances  exigibles  et  non  contredits."  The  rents  and  dues 
in  this  case  have  never  been  disputed,  and  are  proved  not  only 
by  the  extents,  but  by  the  receipts  of  former  Prevots  for  far  more 
than  the  time  prescribed  in  the  Seigneur  de  Pirou's  case. 

But  even  assuming  that  the  "role"  there  required  was  one 
containing  the  names  of  the  tenants  as  well  as  the  amounts  due, 
A.  C.  1892.  3         2  G 
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J.  0.      there  are  considerations  connected  with  the  Norman  tenures 
1892      under  the  "  Coutume  Eeformee  "  which  are  not  applicable  to  the 
Attorney-  fi^fs  of  J ersey.    In  Normandy  there  was  a  proceeding  in  Court 
^KEcmvEt-^  ^^1^®^  "  Gage-Pleige,"  intimately  connected  with  the  office  of 

General  for  "  Prevote,"  and  treated  together  with  it  in  the  work  of  Flaust 
Jersey  ° 
V.        already  referred  to : — ■ 

LeMoignan.  objects  of  the  '  Gage-Pleige  ' "  (says  Flaust)  "  is 

that  the  vassal  may  acknowledge  the  rent  and  service,  and 

declare  in  particular  the  heritages  for  which  they  are  due. 

This  supposes  (implies)  that  the  vassals  are  bound  to  sign  '  sur 

les  gages-pleiges '  their  declarations  or  acknowledgments  

The  third  obligation  which  is  prescribed  to  the  vassal  is  to 

declare  in  particular  the  heritages  in  respect  of  which  the  rents 

are  due.    This  results  from  the  words  '  declarer  en  particulier.^ 

....  The  last  object  of  the  '  Gage-Pleige/  indicated  in  art.  185, 

is  to  declare  whether  since  the  last '  aveu '  the  vassal  has  sold  or 

acquired  the  heritage,  and  before  whom  the  contract  has  been 

executed." 

The  "  Gage-Pleige  "  therefore  supplies  the  particulars  which 
the  lord  is  to  furnish  in  the  "  role  "  to  be  given  to  the  Prevot. 
No  such  institution  or  proceeding  as  the  "  Gage-Pleige "  is 
known  in  Jersey,  while  on  the  other  hand,  as  has  been  already 
pointed  out,  it  appears,  from  the  extents  and  the  oath  of  office 
taken  by  the  Prevot  in  Jersey,  that  he  is  bound  to  certify  to  the 
bailiff  all  sales  of  lands  or  rents  sold  within  the  King's  fee,  and 
to  make  known  "any  successions,  forfeitures,  denunciations, 
seizins,  disseissins,  and  treasure  trove."  Thus,  in  Jersey  it  is 
the  duty  of  the  Prevot  to  give  that  information  which  in 
Normandy  it  is  the  object  of  the  "  Gage-Pleige "  to  secure. 
Further,  it  appears  on  the  records  of  the  Eoyal  Court  that  there 
is  in  Jersey  a  proceeding  called  "  apperiement,"  for  the  purpose 
of  enabling  the  Prevot  to  have  any  question  as  to  the  tenants,  and 
the  proportions  of  rent  payable  by  them,  determined.  This  is  a 
judicial  proceeding  to  which  the  Sovereign  as  Seigneur  is  not  a 
party.  By  it  the  tenants  are  required  to  bring  in  the  true 
measurement  of  their  lands  in  the  form  of  an  "aveu,"  to  be 
delivered  into  the  hands  of  the  Prevot  "pour  proceder  a  un 
apperiement  des  Prevotes,"  and  in  case  of  default  their  lands 
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are  liable  to  seizure.    The  "  apperiement  "  is  signed  on  behalf      J.  0. 
of  the  Court  "  to  serve  as  a  guide  for  the  future  amongst  the  1892 
tenants  of  the  fief."  Attorney- 
There  are  other  differences  between  the  law  of  Normandy  ^gjf^^^^^  ^^'^ 


•ER- 


relating  to  Prevotes  and  that  of  Jersey ;  but  as  these  differences  (General  for 

....  Jersey 

relate  to  matters  not  relevant  to  the  present  inquiry,  it  is  v. 
unnecessary  to  touch  upon  them.    The  distinction  also  drawn  ^oignan. 
between  "  Prevotes  Eeceveuses  "  and  those  called  "  Tournoy antes 
ou  Commanderesse,"  and  others,  need  not  be  discussed,  as  the 
Prevote  of  St.  John  is  admittedly  "  Eeceveuse." 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
Crown  has  established  its  right  to  demand  of  the  Prevot  per- 
sonally the  payment  of  the  rents  due  in  respect  of  the  fief, 
whether  or  not  he  has  received  the  contributions  thereto  of  his 
co-tenants,  and  that  there  is  no  obligation  on  the  part  of  the 
Crown  to  furnish  the  Prevot  with  a  list  of  the  persons  liable  to 
him  for  contribution  in  respect  of  the  said  rents,  and  they  will 
humbly  advise  Her  Majesty  that  the  judgment  appealed  from* 
be  reversed,  and  that  judgment  be  entered  for  the  Crown  in  the 
terms  of  the  claim. 

The  respondents  must  pay  the  costs  in  the  Court  below,  and 
also  the  costs  of  the  preparation  by  the  Greffier  of  the  record 
and  of  the  transcript  forwarded  by  him  to  the  Privy  Council. 
There  will  be  no  costs  of  this  appeal. 

Solicitor  for  appellants  :  Solicitor  to  the  Treasury, 
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^'^■*      EAMSAY  Defendant; 

1892 

x-n^  AND 

GILCHKIST  AND  Others     .  Plaintiffs. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

27  Miz.  c.  4 —  Voluntary  Charitahle  Gifts — Subsequent  Conveyance  for  Value. 

Held,  that  a  voluntary  gift  for  charitable  purposes  is  not  to  be  treated 
as  covinous  within  the  meaning  of  27  Eliz.  c.  4,  and  is  not  avoided  by  a 
subsequent  conveyance  for  value. 

Appeal  from  a  decree  of  the  Supreme  Court  (Aug.  4,  1890) 
reversing  a  decree  of  the  Primary  Judge  in  Equity  (Feb.  17, 
1890). 

The  question  in  the  appeal  was  whether  a  voluntary  convey- 
ance in  trust  for  charitable  purposes  in  connection  with  the 
Presbyterian  Church  in  New  South  Wales  was  void  under 
27  Eliz.  c.  4,  as  against  a  subsequent  purchaser  for  value  with 
notice  of  the  voluntary  conveyance. 

By  an  indenture  dated  the  11th  of  August,  1869,  one  Sarah 
Ann  Eamsay  conveyed  certain  lands,  mentioned  in  three  separate 
schedules  thereto,  to  the  defendants  David  Eamsay  and  Margaret 
Eamsay,  upon  trusts  to  be  declared,  which  trusts  had  for  their 
general  object  the  devotion  of  the  lands  mentioned  in  the  second 
schedule  to  educational  purposes,  and  the  devotion  of  the  lands 
mentioned  in  the  third  schedule  to  the  purposes  of  a  minister's 
dwelling  in  connection  with  the  Presbyterian  Church  of  New 
South  Wales.  A  school  had  been  erected  on  a  portion  of  the 
land  mentioned  in  the  second  schedule  to  the  deed;  but  a 
minister's  dwelling  had  not  been  erected  upon  the  land  mentioned 
in  the  third  schedule  to  the  deed.  By  an  indenture  dated  the 
12th  of  February,  1887,  the  said  Sarah  Ann  Eamsay,  in  considera- 
tion of  £500  alleged  to  be  paid  to  her  by  her  son  the  defendant. 


*  Present : — The  Earl  of  Selboene,  Lord  Watson,  Lord  Macnaghten, 
Lord  Morris,  Sir  Richard  Cotrcii,  and  Lord  Shand. 
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John  Simeon  Eamsay,  purported  to  convey  to  him  2a.  31p.,  J.  C. 

being  part  of  the  lands  which  were  included  in  the  second  and  1892 

third  schedules  to  the  deed  of  the  11th  of  August,  1869,  and  ramsay 

it  was  admitted  that  at  the  time  of  the  making  of  this  convey-  qi^christ 

ance  John  Simeon  Eamsay  was  well  aware  that  his  mother  had   

previously  conveyed  the  said  2a.  31p.  for  the  purpose  of  a 
school  and  a  minister's  dwelling. 

Cozens-Hardy,  Q.C.,  and  A.  Young,  for  the  appellant,  contended 
that  the  effect  of  27  Eliz.  c.  4  was  to  render  the  voluntary  con- 
veyance void  in  favour  of  the  appellant  on  his  obtaining  a 
conveyance  for  value.  It  appeared  from  the  judgment  of  the 
Full  Court  that  their  judgment  would  have  been  to  that  effect, 
but  for  43  Eliz.  c.  4,  which  had  not  been  referred  to  in  the 
hearing  before  the  Primary  Judge.  But  the  later  Act  is  not 
applicable  to  the  colony  at  all.  If  applicable,  it  applies  only  to 
cases  of  a  purchase  from  or  through  trustees  holding  for  a  charity, 
and  not  to  a  case  like  this  where  the  voluntary  settlor  is  also  the 
vendor  for  value.  Keference  was  made  to  Doe  v.  Manning  (1) ; 
Be  Mestre  v.  West  (2) ;  Harding  v.  Hoivell  (3) ;  Attorney -General 
V.  Corporation  of  Newcastle  (4) ;  Dart's  Vendors  and  Purchasers, 
6th  ed.  p.  1008 ;  Sugden's  Vendors  and  Purchasers,  14th  ed. 
p.  719 ;  Trye  v.  Corporation  of  Gloucester  (5) ;  Gooch's  Case,  Coke's 
Keports,  5th  part,  p.  60. 

CracJcanthorjoe,  Q.C.,  and  Serrell,  for  the  respondents,  were  not 
heard. 

The  judgment  of  their  Lordships  was  delivered  by 

The  Earl  of  Selborne  : — 

Their  Lordships  have  before  them  a  very  well-considered  and 
able  judgment  of  the  Full  Court,  consisting  of  the  Chief  Justice 
and  two  puisne  judges  ;  and  it  might,  perhaps,  have  been  suflS- 
cient  for  their  Lordships  to  say,  that  they  are  satisfied  with  that 
judgment,  and  with  the  reasons  given  for  it;  but  they  will 

(1)  9  East,  71.  (3)  14  App.  Cas.  307. 

(2)  [1891]  A.  C.  264,  267.  (4)  5  Beav.  307 ;  12  CI.  &  F.  402. 

(5)  14  Beav.  181. 
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J.  C.  make  a  few  observations  upon  the  principal  points  raised  in  the 
1892  argument. 

Ramsay  Their  Lordships  have  been  told  by  counsel  for  the  appellant, 
that  they  will  for  the  first  time  be  taking  charitable  gifts  out  of 
the  statute  27  Eliz.  c.  4,  if  they  affirm  the  judgment  appealed 
from.  Had  their  Lordships  heard  counsel  for  the  respondents, 
they  would  undoubtedly  have  been  told  that  if  they  did  other- 
wise they  would  for  the  first  time  be  laying  down  the  law  that 
voluntary  charitable  gifts  are  within  the  statute  of  27  Eliz. 
On  which  side  does  the  argument  from  novelty  preponderate  ? 
It  seems  to  their  Lordships  that  if  for  nearly  300  years  since  the 
passing  of  that  statute,  taking  into  account  the  great  severity  of 
its  application  by  the  Courts,  there  has  been  no  example  of  its 
being  applied  to  this  particular  class  of  cases,  that  is  strong  evi- 
dence to  shew  that  it  never  was  supposed  so  to  apply ;  for  the 
cases  have  been  frequent  in  which  the  statute  has  been  the  sub- 
ject of  litigation  and  decision ;  charitable  gifts  have  also  been 
extremely  frequent ;  and  there  might  very  often  have  been 
motives  for  seeking  to  defeat  such  gifts  in  the  lifetime  of  the 
donor,  if  that  had  been  understood  to  be  law. 

Their  Lordships  cannot  help  thinking  that  the  reason  why 
there  has  been  no  decision  on  the  subject  up  to  the  present  time, 
is  because  no  person  supposed  that  the  statute  did  apply  to  such 
a  case.  In  the  absence  of  any  such  decision,  the  first  duty  of  a 
Court  is  to  consider  what  the  statute  says  ;  and  on  the  face  of  it 
their  Lordships  think  that  no  reasonable  person  would  suppose  it 
to  apply  to  charitable  gifts  ;  not  only  because  it  would  be  a  very 
strong  proposition  to  suggest  that  all  voluntary  gifts  to  charities 
are  prima  facie  fraudulent  and  covinous,  but  because  it  appears 
on  the  face  of  the  statute  that  all  persons  who  might  be  parties 
to  the  gifts  comprised  under  the  words  "covinous  and  fraudu- 
lent "  are  treated  as  wrong-doers,  who  may  be  penally  proceeded 
against. 

The  third  section  of  the  statute  makes  any  one  who  maintains 
a  title  under  such  a  conveyance  liable  to  forfeit  "one  year's 
value  "  of  the  property  in  question,  and  also  to  suffer  "  imprison- 
ment for  one  half  year,  without  bail  or  mainprize."  It  would  be 
extravagant  to  suppose  that  all  trustees  of  voluntary  charities 
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maintaining  their  title  were  meant  by  the  Legislature  to  be  j.  a. 
treated  as  wrong-doers  in  that  sense.  All  the  subsequent  deci-  i892 
sions  have  reference  to  cases  where  no  public  interest  was  in  r^^^y 
question.  Where  two  circumstances  were  found  united,  an  ori- 
ginal voluntary  gift  to  a  private  person,  and  then  a  contrary  and 
inconsistent  sale  by  the  author  of  that  gift,  the  judges,  straining 
the  language  of  the  statute,  raised  from  those  circumstances  a 
presumption  of  the  fraudulent  intent  struck  at  by  the  statute. 
Though  those  decisions  might  not  commend  themselves  to  their 
Lordships  if  the  matter  were  new,  it  is  necessary  for  them  to 
adhere  to  the  law,  now  so  well  established.  Would  it,  however, 
be  reasonable,  without  any  precedent  or  authority  for  the  appli- 
cation of  that  law  to  charities,  now,  for  the  first  time,  after  a 
lapse  of  nearly  300  years,  to  make  such  a  precedent?  Their 
Lordships  think  that  it  would  not  be  reasonable,  bearing  in  mind 
that,  under  a  strained  interpretation  of  the  statute,  a  presumption 
of  what  the  statute  calls  fraud  and  covin  was  made  in  the  cases 
to  which  the  authorities  do  apply.  In  this  case  the  presumption 
is  the  other  way.  The  presumption,  which  there  is  nothing  in 
those  authorities  to  repel,  is,  that  a  charity  is  charitable  and  not 
fraudulent,  and  therefore  prima  facie  not  to  be  treated  as  covi- 
nous. It  is  in  the  last  degree  improbable,  that,  either  at  the 
lime  when  the  statute  27  Eliz.  c.  4  was  passed,  or  during  the 
sixteen  years  which  elapsed  between  that  time  and  the  passing  of 
the  statute  43  Eliz.  c.  4  any  such  view  was  or  could  have  been 
taken  of  gifts  given  to  charities  as  would  bring  them  prima  facie 
within  the  earlier  statute. 

But  the  matter  does  not  rest  there ;  because  it  is  impossible 
to  doubt  that  it  was  the  intention  of  the  Legislature,  when 
passing  the  statute  43  Eliz.  c.  4,  to  recognise  as  good  and  valid 
all  charitable  gifts  which  were  not  taken  out  of  that  statute  by 
the  provisoes  contained  in  it,  relating  to  purchasers  for  valuable 
consideration.  If  there  had  been  no  exceptions  made,  the  statute 
would  have  operated  upon  all  voluntary  gifts  for  charitable 
purposes,  shewing  that  in  point  of  law  they  were  presumed,  not 
to  be  covinous  or  fraudulent,  but  the  reverse.  Of  course,  there 
might  be  an  actual  fraud  taking  the  form  of  a  pretended  gift  to 
charity.    With  that  their  Lordships  have  nothing  to  do  ;  but  in 
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J.  C.      the  absence  of  any  evidence  of  actual  fraud,  all  charitable  gifts, 
1892      without  exception,  voluntary  or  not,  were  treated  by  that  statute 
Eamsay        proper  to  be  protected  by  law.    Various  cases  were  excepted 
hLCHRisT    ^^^^       statute.     One  of  them  was  the  case  of  a  man  who  had 

  purchased  "  upon  valuable  consideration  of  money  or  land,  any 

estate  or  interest  of,  in,  to,  or  out  of,  any  lands  .  .  .  given,  limited  ^ 
or  appointed  to  any  the  charitable  uses  above-mentioned,  without 
fraud  or  covin,  having  no  notice  of  the  same  charitable  use." 
If,  therefore,  the  purchaser,  though  for  value,  had  notice  of  the 
charitable  use,  the  purchase  was  not  taken  out  of  the  statute,  but 
was  to  be  treated  as  a  valid  gift  to  charity  within  the  protection 
and  provisions  of  the  1st  section ;  and  that  proviso  was  absolute, 
without  reference  to  the  manner  in  which  the  purchaser  had 
purchased,  or  to  the  person  from  whom  he  purchased,  whether 
the  case  might  be  that  of  a  conveyance  by  the  original  grantor, 
or  by  a  trustee  breaking  his  trust.  The  succeeding  words,  dealing 
with  the  persons  by  whose  act  in  making  a  conveyance  to  a 
purchaser  for  valuable  consideration  without  notice,  the  charity 
might  lose  the  lands,  made  those  persons  liable  to  pay  the  value 
to  the  commissioners  or  to  the  charity.  So  far  from  treating  the 
charity  as  one  which  can  be  avoided  by  the  donor  for  his  own 
benefit,  the  enactment  is,  that  when  the  purchaser  without  notice 
is  safe,  the  persons  who  put  him  in  that  situation  are,  as  far  as 
they  can,  to  make  good  the  loss  to  the  charity.  It  was  suggested 
that  this  applied  only  to  breaches  of  trust  by  trustees.  Their 
Lordships  find  nothing  in  the  words  of  the  statute  which  can 
lay  any  sufficient  foundation  for  that  argument.  The  latter 
part  of  the  section  relates,  not  only  to  a  person  who  "  being  put 
in  trust  hath  or  shall  break  the  same  trust,"  but  to  any  one 
who  shall  do  so,  "having  notice  of  the  charitable  use  "above- 
mentioned;  "  and  again,  not  only  to  one  who  "shall  break  the 
same  trust,"  but  to  any  one  who  shall  defraud  the  same  uses,  by 
any  "  conveyance,  gift,  grant,  lease,  demise,  release,  or  conversion 
whatsoever." 

Their  Lordships  think  that  if  before  the  passing  of  the  Act  of 
1601  the  earlier  [statute  could  have  been  held  to  strike  at  gifts 
to  charitable  uses,  the  subsequent  statute  would  for  the  time  to 
come  have  prevented  such  a  construction.     But  the  subsequent 
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statute  is  cogent  evidence  that  the  earlier  statute  was  never  so  J.  C. 

intended  or  understood.  1892 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm  the  Eamsay 

decree  appealed  from,  and  to  dismiss  the  appeal  with  costs.  Gilchrist 

Solicitors  for  appellant :  Walker,  Martineau  &  Co, 
Solicitors  for  respondents :  P.  /.  Gordon  &  Son. 


[PKIYY  COUNCIL.] 

BOYEE   Appellant;      J- c.* 

THE  BISHOP  OF  NORWICH      ....    Respondent,  ^^yjf^ 

ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 
13  A^mey  c.  13 — Nomination  hy  Boman  Cafliolic  Patron — Void  Presentation. 

Held,  that  a  presentation  to  a  benefice  made  by  a  college,  on  the  nomi- 
nation of  a  Roman  Catholic  patron,  and  appearing  on  the  face  of  it  to  have 
been  made,  not  in  right  of  the  college,  but  in  trust  for  the  Roman  Catholic, 
was  absolutely  void  under  13  Anne,  c.  13.  ' 

Appeal  from  an  interlocutory  decree  of  the  Official  Principal 
of  the  above  Court  (Nov.  25,  1891),  whereby  he  rejected  the 
appellant's  libel  in  a  cause  of  duplex  querela  (1). 

Sir  W,  Fhillimore,  Q.C.,  and  Kem;pe,  for  the  appellant,  con- 
tended that  the  decree  was  wrong.  It  was  immaterial  that  Sir 
A.  Dixie  was  a  Eoman  Catholic,  for  his  nomination  was  not  a 
nomination  within  the  meaning  of  13  Anne,  c.  13,  s.  1 ;  which 
meaning  ought  not  to  have  been  extended  beyond  that  to  which 
in  terms  it  was  restricted  in  3  Jac.  1,  c.  5,  and  1  Wm.  &  Mary, 
c.  26.  Such  nomination  must  be  coupled  with  the  subsequent 
presentation  by  the  college,  and  taken  together  there  was  neither 

*  Present : — The  Lord  Chancellor,  The  Earl  of  Selborne,  Lord  Watson, 
Lord  Herschell,  and  Lord  Shand.  Ecclesiastical  Assessors : — The  Arch- 
bishop OF  Canterbury,  The  Bishop  of  Gloucester  and  Bristol,  and  The 
Bishop  of  Hereford. 


(1)  See  [1892]  P.  at  p.  41. 
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J.  C.      nomination  nor  presentation  by  a  Papist  within  the  meaning  of 
1892       the  Act.    The  appellant's  fitness,  within  the  meaning  of  the 
BoTER     statutes  of  the  college,  is  not  denied.    [The  Aechbishop  of 
Bishop  of    Oanteebuey  : — Would  not  the  right  to  give  or  withhold  presenta- 
NoRwicH.    tion  carry  with  it  a  jurisdiction  to  decide  fitness  ?  Lord  Shand  : — 
The  objection  is  that,  assuming  fitness,  there  was  a  void  nomi- 
nation.]   Nomination  in  Queen  Anne's  time  meant  something 
different  from  nomination  now.   See  the  old  cases  on  nomination : 
Hare  v.  BicUey,  decided  in  28  Eliz.  (1) ;  Sherley  v.  UnderhiU  (2), 
decided  in  16  Jac.  1 ;  Phillimore's  Eccl.  Law,  p.  348  ;  Watson's 
Complete  Incumbent,  4th  ed.  1747,  c.  15;  Bex  v.  Marquis  of 
*        Stafford  (3).    As  respects  the  disability  of  Eoman  Catholics,  see 
3  Jac.  1,  c.  5,  s.  13 ;  1  Wm.  &  Mary,  c.  26 ;  13  Anne,  c.  13 ; 
11  Ceo.  2,  c.  17,  s.  5.    Even  if  the  nomination  was  void,  the 
presentation  by  the  college  at  the  date  when  it  was  made  was 
a  good  presentation  in  its  own  right. 

Dihdin,  and  Hansell,  for  the  respondent,  were  not  heard. 

The  judgment  of  their  Lordships  was  delivered  by 

The  Earl  of  Selborne  : — 

The  question  in  this  appeal  is,  whether  the  presentation  of  the 
appellant  to  the  benefice  of  Brantham,  in  the  diocese  of  Norwich, 
made  by  the  master,  fellows,  and  scholars  of  Emmanuel  College, 
Cambridge,  on  the  22nd  of  November,  1890,  was  void  under  the 
statute  of  the  13th  year  of  Queen  Anne,  c.  13.  If  so,  the  respon- 
dent, the  Bishop  of  Norwich,  was  not  only  justified  in  his  refusal 
to  act  upon  it,  but  he  had  no  option  to  do  otherwise ;  for  not  only 
any  presentation,  but  any  admission,  institution,  and  induction 
to  be  made  thereon  is  by  the  statute  (in  the  cases  to  which  it 
applies)  rendered  "  utterly  void  and  of  no  effect,  to  all  intents, 
constructions,  and  purposes  whatsoever." 

The  statute  makes  "  every  Papist,  or  person  making  profession 
of  the  Popish  religion,"  and  every  "  mortgagee,  trustee,  or  person 
anyways  intrusted,  directly  or  indirectly,  mediately  or  imme- 
diately, by  or  for  any  such  Papist  or  person  ....  incapable  to 

(1)  Plowd.  526  a,  529.  (2)  Sir  F.  Moore's  Cases,  894. 

(3)  3  T.  E.  64G  ;  S.  C.  3  Ves.  77. 
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present,  collate,  or  nominate,  to  any  benefice,  prebend,  or  eccle-  J.  0. 
siastical  living,  school,  hospital,  or  donative  "  ;  and  it  gives  his  1892 
right  of  presentation,  &c.,  to  one  of  the  Universities  of  Oxford  boyek 
and  Cambridge.  The  presentation  of  the  22nd  of  November,  Bishop  of 
1890,  appears,  on  the  face  of  it,  to  have  been  "  on  the  nomina-  Nowich. 
tion  of  Sir  Alexander  Beaumont  Churchill  Dixie,  baronet,"  who 
(though  it  does  not  so  appear  on  the  face  of  that  instrument)  is 
admitted  to  have  been  a  Koman  Catholic.  He  was  heir  of  Sir 
Wolstan  Dixie,  the  founder  of  certain  fellowships  and  scholar- 
ships in  the  college ;  and,  as  such  heir,  he  would  have  been 
entitled,  under  a  decree  made  by  Lord  Keeper  Wright,  to  certain 
rights  of  nomination  to  those  fellowships  and  scholarships,  or 
exhibitions  (or  some  of  them),  and  to  some  of  the  benefices  in 
the  gift  of  the  college,  if  new  statutes  had  not  been  made,  by 
the  authority  of  Parliament,  for  the  college  and  for  the  Dixie 
Foundation,  in  the  year  1880.  By  those  new  statutes,  all  the 
prior  rights  of  the  heir  of  Sir  Wolstan  Dixie  were  abolished,  with 
the  reservation  only  (contained  in  the  3rd  clause)  to  the  heir 
for  the  time  being,  of  "the  perpetual  right  of  nominating  to 
the  college  a  fit  person"  to  each  of  three  rectories,  of  which 
Brantham  was  one,  subject  to  provisoes — (1.)  that  each  person 
so  nominated  should  be  a  graduate  of  Emmanuel  College,  who 
should  either  be  of  the  kin  of  Sir  Wolstan  Dixie,  or  have  been 
educated  at  Market  Bosworth  School ;  and  (2.)  that  the  nomina- 
tion should  be  communicated  in  an  attested  form  to  the  master 
of  the  college  within  three  calendar  months  of  the  voidance  of 
the  benefice  to  which  it  referred.  If  there  should  be  no  such 
nomination  within  three  calendar  months,  the  benefice,  for  that 
turn,  was  to  be  subject  to  the  rules  of  nomination  and  presenta- 
tion which  applied  to  the  benefices  in  the  general  patronage  of 
the  college. 

The  rectory  of  Brantham  became  vacant  in  June,  1890,  and  in 
the  following  month  Sir  Alexander  Beaumont  Churchill  Dixie, 
by  writing  under  his  hand  (duly  communicated  to  the  master  of 
the  college),  nominated  the  appellant,  to  be  presented  by  the 
college  to  the  benefice  so  vacant.  The  appellant  was  a  fit 
person,  and  had  the  qualifications  required  by  the  statutes  of 
1880. 
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J.  C.         The  question  of  the  nature  of  the  right  of  Sir  Wolstan  Dixie's 
1892       heir  must  be  determined  in  the  same  way  as  if  he  had  not  been 
BoYER     a  Koman  Catholic,  in  order  to  see  whether  it  does  or  does  not 
Bishop  op  within  the  provisions  of  the  Act  of  Queen  Anne.    So  con- 

NoRwicH.  sidered,  it  was,  upon  the  nomination  in  due  time  of  a  person 
properly  qualified,  an  absolute  legal  right,  to  which  the  college 
(but  for  the  statute)  would  have  been  absolutely  bound  to  give 
effect,  excluding  all  exercise  of  discretion  on  their  part.  If  there 
had  been  no  conditions,  the  case  would  have  been,  in  their  Lord- 
ships'judgment,  undistinguishable  from  those  cited  by  Sir  Walter 
Phillimore,  in  one  of  which  an  advowson  was  vested  in  an  abbot 
and  convent,  subject  to  the  right  of  a  stranger  to  the  convent 
and  his  heirs  to  nominate  the  clerk  to  be  presented  ;  and  in  the 
other  in  a  lay  rector,  holding  under  a  Crown  grant  made  on  the 
dissolution  of  the  monasteries,  subject  to  a  similar  right  of 
nomination.  The  person  who  had  such  a  right  of  nomination 
was  held  to  be  the  real  patron,  and  those  in  whom  the  legal  title 
to  the  advowson  was  vested  were  held  to  have  no  more  than  a 
ministerial  duty  to  perform :  a  doctrine  in  accordance  with  good 
sense  and  the  substance  of  the  case,  and  recognised  by  modern 
authorities  on  ecclesiastical  law.  In  their  Lordships'  judgment, 
it  makes  no  difference  in  principle  that  the  presentee  must  have 
(besides  the  ordinary  qualification  of  fitness)  some  special  quali- 
fication, and  that  the  nomination  must  be  made  within  a  limited 
time,  leaving  the  right  of  presentation  absolute  in  the  college  if 
this  is  not  done.  If  the  conditions  are  complied  with  within  due 
time,  the  right  of  the  nominator  to  have  his  nominee  presented 
is  not  less  absolute  than  if  it  had  been  from  the  first  uncondi- 
tional. The  Act  of  Queen  Anne  operates  upon  the  rights  to 
which  it  is  applicable,  in  favour,  not  of  any  patron,  but  of  one  or 
other  of  the  Universities  of  Oxford  and  Cambridge. 

Their  Lordships  agree  with  the  learned  Dean  of  Arches,  that 
this  is  a  right  upon  which  the  statute  does  operate.  It  was 
argued,  that  in  the  earlier  Acts  of  3  Jac.  1,  c.  5,  and  1  Wm.  &  Mary, 
c.  26,  the  only  rights  of  "nomination"  struck  at,  eo  nomine, 
were  rights  "  to  nominate  to  any  free  school,  hospital,  or  donative 
whatsoever,"  which  would  not  apply  to  such  a  case  as  this  ;  and 
that  the  same  words  in  the  Act  of  Queen  Anne  (in  pari  materia, 
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referring  to  the  earlier  statutes,  and  expressed  to  be  in  furtherance 
of  the  same  policy)  ought  to  receive  an  equally  limited  construc- 
tion. If  it  had  appeared  to  their  Lordships  that  the  decision  of 
the  present  appeal  ought  to  depend  upon  the  words  "  nominate  " 
and  "  nomination,''  as  used  in  the  Act  of  Queen  Anne,  they  might 
probably  have  desired  to  hear  that  point  fully  argued  on  both 
sides  before  coming  to  a  conclusion  upon  it.  But  there  are  other 
words  in  the  Act  of  Queen  Anne  (not  found  in  the  earlier  Acts), 
which  go  directly  to  the  presentation  by  the  college,  and  not 
merely  to  the  nomination  by  the  heir  of  Sir  Wolstan  Dixie.  If 
the  master,  fellows,  and  scholars  of  Emmanuel  College  were,  as 
to  the  presentation  to  the  benefice  of  Brantham  under  the 
circumstances  of  this  case,  "  intrusted,  directly  or  indirectly, 
mediately  or  immediately,"  for  Sir  Alexander  Beaumont  Churchill 
Dixie,  theif  were  (as  long  as  that  obligation  continued,  or  would 
have  continued  if  Sir  Alexander  had  not  been  a  Eoman  Catholic) 
incapacitated  to  present.  Their  Lordships  are  of  opinion  that 
the  college  was  so  "  intrusted  "  within  the  meaning  of  the  statute. 

It  is  no  part  of  their  Lordships'  duty  to  enter  into  any  ques- 
tion which  may  arise  between  the  University  of  Cambridge  (to 
whom  the  Act  of  Queen  Anne  gave  the  right  of  patronage  from 
the  exercise  of  which,  directly  or  indirectly  through  the  college, 
the  Eoman  Catholic  heir  of  Sir  Wolstan  Dixie  was  disabled)  and 
Emmanuel  College.  It  must  be  understood  that,  if  any  such 
question  should  arise,  its  decision  (except  so  far  as  depends  upon 
the  application  of  the  statute  to  this  case,  and  the  consequent 
avoidance  of  the  presentation  which  has  been  made)  is  to  be 
regarded  as  unprejudiced  by  anything  which  has  been  said. 

There  was  a  contention  (of  which  their  Lordships  may  shortly 
dispose)  that  the  presentation  of  the  22nd  of  November,  1890, 
having  been  made  after  the  lapse  of  three  months  from  the 
occurrence  of  the  vacancy  in  the  benefice  of  Brantham,  ought  to 
be  taken  as  made  by  the  college  in  its  own  right,  and  not  in  right 
of  Sir  Alexander  Beaumont  Churchill  Dixie.  Their  Lordships 
think  it  unnecessary  to  enter  into  any  question  which  that 
argument  might  possibly  raise  beyond  what  appears  on  the  face 
of  the  presentation  itself.  That  presentation,  on  the  face  of  it, 
is  made  on  the  nomination  of  Sir  Alexander  Beaumont  Churchill 
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J.  0.      Dixie,  and  therefore  not  by  the  college  as  in  its  own  right.  If 
1892      the  absolute  right  of  patronage  had  become  vested  in  the  college 
BoYEE     for  want  of  a  nomination  by  any  person  entitled  to  nominate 
Bishop  of    within  three  months  from  the  vacancy,  their  right  would  have 
Norwich,    i^een  to  present,  not  on  the  nomination  of  Sir  Alexander  Beau- 
mont Churchill  Dixie,  but  in  accordance  with  "  the  same  rules  of 
nomination  and  presentation  as  apply  to  the  benefices  in  the 
general  patronage  of  the  college."    This,  it  is  clear,  they  have 
not  done.    Their  Lordships  will  humbly  advise  Her  Majesty  to 
affirm  the  judgment  appealed  from,  and  to  dismiss  the  appeal 
with  costs. 

Solicitors  for  appellant :  Wild  &  Wild. 
Solicitors  for  respondent :  Brooks,  Jenkins  &  Co, 


1892, 
May  19. 


[PRIYY  COUNCIL.] 

J.  C  *  Ex  i^arte  DEEMING. 

ON  APPEAL  FROM  THE  COLONY  OF  VICTORIA. 

Practice  in  Criminal  Cases — Petition  for  Special  Leave  to  Ajppeal. 

Her  Majesty  will  not  be  advised  to  grant  leave  to  appeal  in  criminal 
cases,  where  it  is  not  even  suggested  or  surmised  that  substantial  and  grave 
injustice  has  been  done,  either  through  a  disregard  of  the  forms  of  legal 
process,  or  by  some  violation  of  the  principles  of  natural  justice. 

This  was  a  petition  by  Deeming,  a  prisoner  under  sentence  of 
death  at  Melbourne,  in  Victoria,  praying  for  such  order  and 
relief  as  Her  Majesty  might  think  fit,  and  that  the  sentence  might 
be  respited  pending  his  appeal.  It  was  treated  as  a  petition  of 
special  leave  to  appeal  from  the  decision  of  a  specified  criminal 
court. 

It  alleged  a  conviction  on  the  2nd  of  May,  1892,  after  trial  at 
Melbourne,  for  the  murder  of  Emily  Mather,  at  Windsor,  near 
Melbourne,  about  Christmas  last ;  that  the  conviction  was  against 

*  Present: — The  Lord  Chancellor,  Lord  Watson,  Lord  Herschell, 
Lord  Macnaqhten,  Lord  Morris,  Lord  Hannen,  Sib  Richard  Couch  and 
Lord  Shand. 
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evidence ;  that  the  petitioner  was  and  is  insane  ;  that  there  was 
no  fair  trial  or  time  for  defence.  It  further  alleged  that  important 
statutory  declarations  to  the  effect  that  he  was  insane  were  on 
the  way  to  Melbourne,  but  would  not  arrive  before  the  date  fixed 
for  execution  ;  that  there  were  many  important  facts  which  could 
not  be  inserted  in  the  petition  until  further  instructions  were 
received  from  Australia ;  that  the  medical  evidence  of  insanity 
was  incomplete  at  the  trial,  but  that  his  insanity  had  since  been 
confirmed. 

Geoghegan,  and-  Lawless,  for  the  petitioner. 

The  judgment  of  their  Lordships  was  delivered  by  the 

LoED  Chancellok: — 

The  application  in  this  case  assumes  a  twofold  character.  One 
form'  of  it  is  that  there  are  certain  affidavits  containing  addi- 
tional evidence  which  are  on  their  way  from  this  country  to  the 
Colony,  which  might  induce  the  Colonial  authorities  there  to 
advise  Her  Majesty  to  exercise  her  prerogative  of  mercy.  That 
is  a  question  with  which  this  Committee  has  no  concern. 

The  other  part  of  the  application  appears  to  apply  itself  to  the 
right  which  Her  Majesty  possesses  of  setting  right  any  clear 
departure  from  justice  in  the  administration  even  of  the  criminal 
law  in  a  colony.  But  that  right,  to  whatever  extent  it  exists,  has 
been  in  the  ordinary  and  usual  practice  of  this  tribunal  confined 
within  certain  limits.  In  the  case  of  Abraham  Mallory  Billett  (1), 
the  following  passage  occurs,  which  their  Lordships  here  agree 
to :  "  The  rule  has  been  repeatedly  laid  down,  and  has  been  in- 
variably followed,  that  Her  Majesty  will  not  review  or  interfere 
with  the  course  of  criminal  proceedings,  unless  it  is  shewn  that, 
by  a  disregard  of  the  forms  of  legal  process,  or  by  some  violation 
of  the  principles  of  natural  justice,  or  otherwise,  substantial  and 
grave  injustice  has  been  done." 

Kow,  it  was  impossible  here  not  to  see  that,  in  the  application 
which  has  been  made  with  great  decorum  and  propriety  by  the 
learned  counsel,  there  is  nothing  suggested  or  surmised,  and 

(1)  12  App.  Cas.  467. 
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J.  C.  certainly  nothing  actually  yerified  by  affidavit  of  any  person 
1892  familiar  with  the  facts  themselves — because  the  distance  from  the 
Ex  parte  Colony  would,  no  doubt,  render  that  difficult  to  obtain — which 
Deeming,  j^j-iugg  near  any  of  the  cases  in  which  this  Board  has  thought 
it  right  to  interfere  with  the  administration  of  criminal  justice. 
On  the  contrary,  so  far  as  can  be  gathered  from  what  is  surmised, 
it  is  a  question  as  to  whether  or  not  the  evidence  was  sufficiently 
convincing  to  the  minds  of  the  jury,  under  the  direction  of  the 
learned  judge,  upon  the  question  of  the  guilt  or  innocence  of  the 
prisoner,  including  in  that  proposition  the  allegation  that  he  was 
not  responsible  for  his  actions.  It  is  impossible,  therefore,  to 
suppose  that  any  such  application  as  the  present  one  could  be 
successful.  If  it  were,  it  would  be  easy  for  any  person  in  any 
distant  colony  to  stay  execution  and,  which  would  be  a  very 
serious  and  grave  misfortune,  to  interpose  a  long  delay  between 
the  vindication  of  justice  by  a  verdict  and  execution  of  the  sen- 
tence, simply  by  sending  over  such  materials  as  are  suggested  to 
be  the  sole  foundation  for  argument  here. 

Under  these  circumstances,  their  Lordships  have  not  the 
smallest  doubt,  and  will  so  humbly  advise  Her  Majesty,  that  this 
is  not  a  case  in  which  leave  to  appeal  ought  to  be  granted. 

Solicitors  for  appellant :  Wilson  &  WalUs. 
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SMAET  Eespondent.  July  15,  30. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL,  ONTARIO. 

Husband  and  Wife — Oustody  of  Children — Paternal  Authority  controlled  hy 
External  Considerations. 

On  the  application  of  a  husband  against  his  wife  for  a  writ  of  habeas 
corpus  in  respect  of  their  three  children,  two  of  them  being  above  twelve 
years  of  age,  and  therefore  not  within  the  discretion  as  to  custody  given 
by  a  local  statute  framed  on  the  principle  of  Talfourd's  Act,  it  appeared 
that  the  wife  had  twice  left  him,  taking  her  children  with  her,  on  account 
of  his  habitual  drunkenness ;  that  on  each  occasion  he  agreed  that  she 
should  maintain  and  educate  the  children  apart  from  him  ;  that  after  the 
second  separation  he  publicly  and  falsely  alleged  on  oath  against  his  wife 
charges  so  injurious  that  she  could  not  be  expected  ever  to  live  with  him 
again;  that  the  wife  had  ample  means,  while  the  husband  had  only  a 
narrow  income : — 

Heldj  that  the  Courts  below  exercised  a  right  discretion  in  discharging 
the  writ  and  remanding  the  children  to  the  custody  of  their  mother. 

The  father's  legal  power  was  controlled,  as  to  the  youngest  child,  by  a 
statute  which  gave  absolute  authority  to  the  Court;  it  was  materially 
affected  as  regards  the  other  two  by  breach  of  marital  duty,  by  considera- 
tion with  respect  to  their  welfare,  and  the  objection  to  separating  them 
from  each  other. 

Appeal  from  an  order  of  the  Court  of  Appeal  (May  12, 1891), 
confirming  an  order  of  Ferguson,  J.  (Feb.  25,  1890),  to  the 
effect  that  the  infant  children  of  the  above-named  parties  should 
be  remanded  to  the  custody  of  the  respondent  to  remain  in  her 
care  and  custody  until  further  order ;  the  respondent  undertaking 
to  maintain  and  educate  them  in  accordance  with  the  religion  of 
the  Church  of  England,  not  to  remove  them  beyond  the  jurisdic- 
tion without  the  Court's  order,  and  to  provide  for  the  appellant's 
access  to  them. 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

*  Present:— liOi&D  Watson,  Lord  Hobhouse,  Lord  Morris,  Sir  Eichard 
Couch,  and  Lord  Shand. 
A.  C.  1892.  3         2  H 
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J.  0.         The  decision  of  the  Court  of  Appeal  was  by  a  majority. 
1892  Hagarty,  C  J.,  held  that  the  Statute  of  Canada,  18  Yict.  c.  126 

Smart  (which  is  similar  in  its  terms  to  Serjeant  Talfourd's  Act,  2  &  3 
Smaet      ^ict.  c.  54,  except  that  by  the  Canadian  statute  jurisdiction  over 

  the  child  is  given  up  to  the  age  of  twelve  instead  of  seven  years), 

applied  to  the  case,  inasmuch  as  one  of  the  children  was  then 
under  the  age  of  twelve  years,  that  the  point  to  be  considered  was 
the  interests  of  the  children,  and  that  Ferguson,  J.,  had  exercised 
a  discretion  in  the  matter  which  should  not  be  interfered  with. 
He  also  expressed  an  opinion  that  the  covenants  of  the  husband 
as  to  the  custody  of  the  children  contained  in  previous  deeds  of 
separation  were  an  answer  to  the  application.  Osier,  J. A.  (with 
whose  opinion  Meredith,  J.,  concurred)  agreed  in  the  conclusion 
arrived  at  by  Hagarty,  C.  J.,  upon  the  ground  that  the  Court  had 
an  absolute  discretion  in  the  matter  which  should  be  exercised 
exclusively  in  the  interests  of  the  children.  Burton,  J. A.,  the 
dissenting  judge,  held  that  both  in  1883  and  1885  the  respon- 
dent left  her  home  without  any  legal  justification,  that  a  cove- 
nant on  the  part  of  the  father  agreeing  to  give  up  the  right  to 
the  custody  of  his  children  was  not  binding  in  law  and  could  be 
revoked,  and  that  no  case  was  made  out  under  the  statute  for 
interference  with  the  rights  of  the  father.  He  held  that  the 
statements  elicited  from  the  appellant  in  cross-examination  did 
not  amount  to  cruelty  on  his  part,  nor  to  such  unfitness  as  would 
justify  the  Court  in  interfering  with  his  rights  as  a  father. 

Bighj,  Q.C.,  Kerr,  Q.C.  (of  the  Canadian  bar),  and  Gore,  for  the 
appellant : — 

The  appellant,  being  the  father  of  the  children,  has  a  legal 
right  to  their  care  and  custody.  His  misconduct  is  not  of  that 
character  and  degree  which  entitle  the  Court  to  disregard  that 
legal  right  and  practically  declare  that  he  has  forfeited  it.  The 
Canadian  statute  18  Yict.  c.  126  is  not  applicable  at  all ;  cer- 
tainly not  to  the  two  elder  children  who  are  above  the  statutory 
age.  If  it  applies  it  does  so  only  in  the  case  of  the  youngest 
of  the  three  children  until  it  attains  the  age  of  twelve.  The 
evidence  was  discussed,  and  the  nature  of  the  charges  made  by 
the  appellant  against  his  wife,  the  circumstances  under  which 
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they  were  made,  and  the  alleged  sufficiency  thereof  to  establish  a      J-  C. 
case  for  depriving  him  of  the  custody  of  his  children,  were  inves-  1892 
tigated.   Upon  the  extent  of  the  father's  legal  power  and  the  Smabt 
grounds  on  which  the  Court  will  interfere  with  it  reference  was  g^^T 

made  to  In  re  Agar  Ellis  (1) ;  Be  Fynn  (2)  ;  Warde  v.  Warde  (3)  ;   

Be  Spence  (4) ;  Be  Halliday  (5) ;  Bex  v.  Greenhill  (6)  ;  In  re 
Taylor  (7) ;  Eldertons  Case  (8) ;  Wellesley  v.  Buhe  of  Beaufort  (9) ; 
In  re  Goldsworthy  (10)  ;  Symmington  v.  Symmington  (11). 

Sir  H.  Bavey,  Q.C.,  Blake,  Q.C.  (of  the  Canadian  bar),  and 
Lawrence,  for  the  respondent,  were  not  heard. 

The  judgment  of  their  Lordships  was  delivered  by  1892 

LOKD  HoBHOUSE: —  JulySO. 

This  case  belongs  to  a  class  in  which  Courts  of  justice  have 
repeatedly  expressed  their  reluctance  to  interfere,  by  reason  of 
the  great  difficulty  of  knowing  what  arrangements  are  best  for  a 
family  where  the  normal  family  arrangements  have  been  dis- 
turbed, and  yet  in  which  interference  is  sometimes  found  neces- 
sary to  prevent  injury  to  wives  or  children.  Their  Lordships 
approach  it  with  a  strong  sense  of  the  delicacy  of  the  jurisdiction, 
though  the  facts  are  such  as  to  leave  no  material  doubt  of  the 
duty  which  lies  upon  them. 

The  appellant  and  respondent  are  husband  and  wife.  They 
were  married  on  the  4th  of  June,  1874.  There  are  three  children 
of  the  marriage  :  a  girl,  born  on  the  10th  of  April,  1875  ;  another 
girl,  born  on  the  19th  of  July,  1877  ;  and  a  boy,  born  on  the 
13th  of  October,  1880.  Up  to  the  year  1883  the  family  resided 
at  Port  Hope,  a  town  in  Ontario,  where  the  husband  practised  as 
a  solicitor  and  barrister. 

In  July,  1883,  the  wife  left  her  home,  taking  her  children 
with  her,  to  take  up  a  residence  in  Toronto.  She  had  then, 
and  has,  a  handsome  fortune  in  possession,  and  a  larger  one  in 

(1)  24  Ch.  D.  317,  337.  (6)  6  Nev.  &  M.  244 ;  S.  C.  4  A.  &  E.  624. 

(2)  2  De  a.  &  Sm.  457.  (7)  4  Ch.  D.  159. ' 

(3)  2  Ph.  786.  (8)  25  Ch.  D.  220. 

(4)  2  Ph.  247.  (9)  2  Kuss.  1. 

(5)  17  Jur.  56.  (10)  2  Q.  B.  D.  75. 

(11)  Law  Kep.  2  H.  L.,  Sc.  415. 
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J.  c.  expectancy.  The  reason  she  assigned  for  leaving  her  husband's 
1892  roof  was  habitual  intoxication  on  his  part,  and  the  many  dis- 
Smart     tressing  incidents  common  to  such  a  habit. 

Negotiations  took  place  between  the  parties  and  their  friends 
for  a  resumption  of  the  family  relations,  and  on  the  2nd  of  May, 
1884,  a  written  agreement  was  signed  by  the  husband  and  wife, 
in  pursuance  of  which  the  wife  returned  home  to  Port  Hope. 
The  recitals  of  the  agreement  are  as  follows : — 
"  Whereas  unhappy  differences  have  arisen  between  the  said 
David  Smart  and  Emilie  Ardelia  Smart. 

"  And  whereas  the  said  David  Smart  and  Emilie  Ardelia  Smart 
have  been  living  separate  and  apart  for  some  time  on  account  of 
such  unhappy  differences. 

"  And  whereas  the  said  unhappy  differences  have  arisen  from 
the  habits  of  intemperance  of  the  said  David  Smart. 

"  And  whereas  the  said  David  Smart  has  determined  to  abandon 
such  habits,  and  in  consideration  of  that  and  for  the  other  causes 
and  considerations  in  this  instrument  mentioned,  the  wife  of  the 
said  David  Smart,  Emilie  Ardelia  Smart,  has  agreed  to  return 
and  live  with  him  the  said  David  Smart." 

It  was  then  agreed  that  the  wife  should  advance  8000  dollars 
to  pay  the  husband's  debts,  and  that  she  should  out  of  her  own 
estate  maintain  the  household  and  family  at  Toronto ;  that  if  at 
any  time  thereafter  the  husband  should  again  give  way  to  in- 
temperate habits,  the  wife  should  be  at  liberty  to  live  apart  from 
him,  and  should  have  the  exclusive  care  of  the  children,  under 
the  obligation  to  maintain  them ;  and  that  the  husband  should 
convey  to  the  trustees  of  a  previous  settlement  of  land  owned  by 
him,  other  property  described  as  the  remainder  of  the  property 
owned  by  him  and  adjacent  to  the  land  already  conveyed. 

In  October,  1884,  Mr.  and  Mrs.  Smart  went  to  California  for  a 
visit  of  some  duration ;  and  when  there,  the  husband,  who 
appears  to  have  kept  himself  sober  in  the  meantime,  relapsed 
into  drunken  habits.  Arrangements  were  made  for  their  return 
to  Toronto ;  but  when  the  moment  arrived  the  husband  did  not 
appear,  being  in  fact  too  drunk  to  travel,  and  the  wife  journeyed 
back  to  Toronto  in  the  company  of  a  relative.  This  took  place 
in  September,  1885. 
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The  wife  then  instituted  a  suit  to  have  the  care  of  the  children      J.  C. 
secured  to  her  according  to  the  agreement  of  May,  1884,  and  1892 
that  led  to  a  second  agreement,  which  was  made  on  the  23rd  of  smart 
November,  1885.  That  agreement  was  stated  to  be  supplemental  gji^RT. 
to  the  earlier  one,  and  it  recited  that,  under  the  terms  of  the  — 
earlier  agreement,  the  wife  claimed  the  possession  of  her  three 
children,  and  that  the  husband  had  requested  her  to  give  him 
a  covenant  as  to  her  dealing  with  them.    The  wife  thereupon 
covenanted  to  maintain  and  educate  the  children  at  her  own 
expense,  with  provisions  for  their  religious  training  and  for  their 
residence  in  Toronto,  and  for  the  husband's  access  to  them. 

In  June,  1886,  the  husband  applied  for  a  writ  of  habeas  corpus 
in  respect  of  the  three  children,  which  the  wife  resisted.  In 
the  course  of  the  proceedings  it  was  arranged  that  the  husband 
should  also  present  a  petition  for  the  custody  of  the  children, 
and  that  the  questions  in  both  proceedings  should  be  tried 
simultaneously.  A  great  quantity  of  evidence  was  gone  into, 
and  in  the  course  of  it  the  husband  made  some  charges  against 
his  wife  which  had  great  influence  on  the  decision  of  the  case. 
It  appears  that  in  April,  1884,  he  had  hinted  at  his  wife's 
unchastity  without  any  specific  charge,  and  in  a  letter  written  to 
the  wife's  solicitor  in  June,  1886,  he  said  that  she  had  confessed 
to  having  married  him  by  fraud,  and  for  her  own  base  purposes, 
and  suggested  that  she  herself  was  the  cause  of  the  trouble.  In 
April  and  May,  1887,  he  entered  into  more  detail.  A  medical 
lady,  Mrs.  Ballard,  who  had  attended  the  wife,  was  then  under 
examination,  and  the  husband  put  to  her  several  questions  to 
shew  that  his  wife  had  contracted  depraved  habits.  This  he  did 
against  the  protest  of  the  wife's  counsel.  He  insisted,  too,  that 
his  drunken  habits  were  not  the  only  cause  of  her  leaving  him, 
as  stated  in  the  agreement  of  May,  1884,  but  that  there  were 
other  causes.  When  he  came  under  cross-examination  in  October, 
1887,  the  wife's  counsel  insisted  on  knowing  what  he  meant  by 
his  several  insinuations ;  and  he  then  made  specific  and  detailed 
allegations,  which,  if  true,  would  shew  that  his  wife  was  a  person 
of  abnormal  depravity.  In  that  condition  the  cause  came  on  to 
be  heard  before  Ferguson,  J. 

That  learned  judge  found,  without  hesitation  as  he  says,  that 
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J.  0.  the  charges  so  introduced  had  no  foundation  in  fact,  and  that 
1892  the  wife's  answer  to  the  petition  had  been  proved.  He  held  that 
Smaet  husband  had  made  it  impossible  for  his  wife  to  live  with  him 

again,  and  that  he  had  been  guilty  of  cruelty.  He  ordered  that 
the  writ  of  habeas  corpus  should  be  discharged  with  costs,  and 
that  the  three  children  should  be  remanded  to  the  custody  of 
the  wife,  with  provisions  for  their  education  and  residence,  and 
for  the  husband's  access  to  them. 

The  husband  appealed.  In  his  reasons  for  appeal,  he  seeks  to 
deaden  the  effect  of  his  accusations  which  had  so  recoiled  upon 
him,  by  saying  that  he  had  not  set  them  up  on  his  application 
for  the  writ  of  habeas  corpus,  and  that  the  only  occasions  on 
which  he  had  mentioned  them  were  privileged. 

Three  judges  of  the  Court  of  Appeal  accepted  the  findings  of 
Ferguson,  J.,  on  the  matters  of  fact  in  issue.  They  therefore 
held  that  the  wife  was  not  in  fault,  and  that  after  the  accusations 
her  husband  had  made  against  her,  she  could  not  be  expected  to 
live  with  him  again.  They  felt  difficulty  in  saying  that  his 
drunken  habits,  which  on  the  evidence  he  was  shewn  to  have 
abandoned,  were  by  themselves  a  justification  for  depriving  him 
of  his  children ;  but,  having  regard  to  his  false  accusations,  they 
had  no  difficulty  in  affirming  the  judgment  of  the  first  Court. 
Burton,  J.,  who  was  the  fourth  judge,  took  a  different  view.  He 
considered  that  the  wife  was  not  justified  in  leaving  her  husband 
on  account  of  his  drunkenness.  With  respect  to  his  accusations, 
the  learned  judge  thought  it  unnecessary  to  express  any  opinion 
as  to  their  truth  or  falsehood ;  but  he  declined  to  hold  that 
evidence  given  by  the  husband  in  a  Court  of  justice,  especially 
when  elicited  by  the  wife's  counsel^,  should  be  regarded  as  an  act 
sufficient  to  warrant  the  Court  in  refusing  to  give  the  custody  of 
his  children  to  him.  The  result  was  that  the  husband's  appeal 
was  dismissed. 

Their  Lordships  may  say  at  once  that  they  cannot  concur  in 
Burton,  J.'s,  view  of  the  husband's  conduct.  They  cannot  under- 
stand why  accusations  made  on  oath  in  a  Court  of  justice  should, 
irrespectively  of  their  truth  or  falsehood  (as  to  which  the  learned 
judge  does  not  inquire),  be  treated  with  more  indulgence  than 
accusations  made  elsewhere,  unless  the  accuser  is  in  duty  bound 
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to  make  them.    Here  the  husband  had  no  duty  to  make  them.      J.  C. 
It  is  true  that,  if  he  did  not,  the  vague  and  dark  insinuations  he  1892 
had  previously  thrown  out  would  be  taken  as  groundless,  and  Smaet 
would  tell  against  him  ;  but  that  is  the  position  in  which  a  man  ^jiIrt 

places  himself  by  throwing  out  insinuations  which  he  must  sub-   

stantiate  or  withdraw.  He  might  have  withdrawn  these,  or  he 
might  have  said  that  he  preferred  to  be  silent  on  the  subject. 
He  did  prefer  to  support  his  insinuations  by  detailed  statements 
which  have  been  found  to  be  false.  Being  false,  the  occasion  on 
which  they  were  made,  so  far  from  palliating  his  offence,  aggra- 
vates it. 

The  law  applicable  to  the  case  is  the  common  law  of  England, 
as  modified  by  a  statute  framed  on  the  principle  of  what  is  known 
as  Serjeant  Talfourd's  Act.  It  is  thereby  enacted  that  the  Court 
may,  if  it  sees  fit,  on  the  petition  of  the  mother  of  an  infant  in 
the  custody  of  its  father,  make  order  for  the  delivery  of  such 
infant  to  the  petitioner,  to  remain  in  her  care  and  custody  until 
such  infant  attains  the  age  of  twelve  years.  In  this  case  it  was 
the  mother  who  had  possession  of  the  children,  and  the  father 
who  was  seeking  to  get  it;  but  the  Court  considered,  and 
rightly,  that  the  result  ought  to  be  the  same  as  if  the  parts  were 
reversed. 

On  the  22nd  of  June,  1886,  when  tTie  writ  of  habeas  corpus 
was  sued  out,  all  the  children  were  under  twelve  years  of  age. 
On  the  25th  of  February,  1890,  when  Ferguson,  J.'s,  order  was 
made,  the  two  girls  were  more  than  twelve  years  of  age.  The 
boy  has  not  quite  attained  that  age  at  the  present  moment. 
Therefore,  when  the  two  orders  below  were  made,  the  large  dis- 
cretion given  by  statute  existed  only  in  relation  to  the  boy.  The 
girls  had  to  be  dealt  with  under  the  common  law,  in  which  their 
Lordships  mean  to  include  the  ordinary  jurisdiction  of  the  Court 
of  Chancery. 

Their  Lordships  have  been  very  much  pressed,  as  the  Courts 
below  were,  with  broad  judicial  statements  of  the  father's  legal 
power  over  his  children,  and  of  the  amount  of  misconduct  which 
it  requires  to  induce  the  Court  of  Chancery  to  interfere  with 
him.  Their  Lordships  are  disposed  to  think  that  the  facts  of 
this  case  are  such  that,  even  if  it  had  occurred  early  in  this 
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J.  0.      century,  the  Court  would  have  been  induced  to  give  the  custody 
1892       of  the  children  to  their  mother.    But  they  remarked  during  the 
Smaet     argument,  and  wish  to  remark  again,  that  no  one  has  stated  or 
Qmaut  state  in  other  than  elastic  terms  the  grounds  on  which  the 

  Court  should  think  fit  to  interfere.    There  must  be  a  sufficient 

amount  of  peril  to  the  welfare  of  the  children.  But  that  suffi- 
cient amount  can  hardly  be  fixed  for  one  age  by  the  standard  of 
another.  Drunkenness,  for  instance,  is  looked  upon  as  a  much 
graver  social  offence  now  than  was  the  case  two  or  three  genera- 
tions ago,  and  its  effect  upon  the  welfare  of  a  family  must  be 
judged  of  accordingly.  For  many  years  the  tendency  of  legisla- 
tive action  and  of  judicial  decision,  as  well  as  of  general  opinion, 
has  been  to  give  to  married  women  a  higher  status  both  as 
regards  property  and  person;  and,  in  family  questions,  to  bring 
the  marital  duty  of  the  husband  and  the  welfare  of  the  children 
into  greater  prominence ;  in  both  respects  diminishing  the 
powers  accorded  to  the  husband  and  the  father.  This  change 
must  necessarily  affect  the  views  of  judges  upon  the  welfare  of 
families  when  they  are  called  on  to  exercise  their  discretion ;  or, 
what  is  not  a  very  different  thing,  to  decide  what  is  sufficient 
cause  for  taking  children  out  of  the  custody  of  the  father. 

The  case  of  Fynn,  before  Knight  Bruce,  Y.C.,  in  the  year 
1848  (1),  was  much  relied  on  both  in  the  Courts  below  and  at 
this  Bar.  Viewed  as  a  decision,  that  case  cannot  be  said  to  afford 
any  guidance.  The  petition  presented,  not  under  Talfourd's  Act, 
in  the  names  of  the  infant  children  by  their  grandmother  as  next 
friend,  and  supported  by  their  mother,  was  dismissed.  But  the 
reasons  of  the  Court,  as  reported,  leave  it  in  doubt  whether  it 
was  dismissed  merely  for  the  practical  reason  that  the  grand- 
mother and  mother  had  not  the  means  of  supporting  the 
children,  or  because  the  Vice-Chancellor  thought  ultimately, 
after  two  adjournments,  that  the  very  strong  grounds,  which  he 
stated  with  great  force,  for  taking  the  children  out  of  the  custody 
of  the  father,  were  not  strong  enough  to  prevail  against  his  legal 
powers,  which  he  stated  also  with  great  force;  or  because  the 
parties,  having  had  the  serious  difficulties  on  both  sides  clearly 
exhibited  to  them,  were  weary  of  the  dispute.  Viewing  the 
(1)  2  De  G.  &  Sm.  457. 
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report  as  an  exposition  of  the  law  by  a  very  eminent  judge,  their      J.  C. 
Lordships  do  not  dissent  from  the  terms  in  which  the  legal  1892 
position  of  the  father,  apart  from  statute,  is  stated.   But  it  seems  Smart 
to  them  that  the  Vice-Chancellor,  while  acknowledging  that  the  smart. 
effect  of  Talfourd's  Act  ought  to  be  considered,  has  not  stated 
its  effect  in  any  adequate  manner. 

In  the  next  year,  the  case  of  Warde  v.  Warde  (1)  was  decided 
by  Lord  Cottenham,  and  it  illustrates  both  the  direct  and  the 
indirect  effect  of  Talfourd's  Act.    There  the  wife  had  left  home, 
taking  her  children  with  her,  on  account  of  her  husband's  mis- 
conduct. He  applied  to  the  Court  to  have  the  children  delivered 
up  to  him,  which  Shadwell,  V.C.,  ordered  to  be  done.  There 
were  four  children,  two  above  and  two  under  seven  years  of  age, 
which  was  the  line  drawn  by  Talfourd's  Act.    On  appeal,  Lord 
Cottenham  pointed  out  that  the  Court  had  now  an  absolute 
authority  over  the  younger  children,  and  a  larger  power  over  the 
elder  than  it  possessed  when  Wellesley  v.  Buke  of  Beaufort  (2) 
was  decided.    Afterwards  he  said :  "  Children  are  by  nature 
entitled  to  the  care  of  both  their  parents ;  but  when  the  conduct 
of  one  or  both  of  the  parents  has  been  such  as  to  render  it  im- 
possible that  they  can  live  together,  and  the  Court  has  therefore 
the  painful  duty  cast  upon  it  of  deciding  whether  the  children 
shall  be  brought  up  by  one  parent  or  the  other,  all  that  it  can 
do  is  to  adopt  that  course  which  seems  best  for  the  interests  of 
the  children."    He  then  decides  as  to  the  eldest  child,  a  girl  of 
eleven,  that  she  is  likely  to  be  injured  by  remaining  with  her 
father.    As  to  the  next,  a  boy  of  nine.  Lord  Cottenham  thinks  it 
unnecessary  to  decide  whether,  if  that  boy  stood  alone,  he  ought 
to  be  removed  from  his  father's  custody,  because  he  says : 
"When  I  am  compelled  on  such  a  ground  to  take  one  child 
from  its  father,  I  must  not  accompany  that  measure  with  the 
great  evil  and  danger  to  the  children  of  separating  one  portion 
of  the  family  from  the  other."    As  to  the  younger  ones,  he  re- 
peated that  "  the  Court  has  an  absolute  control  over  them, 
without  regard  to  the  peculiar  common  law  right  of  the  father  to 
the  custody  of  all  his  children."    The  result  was,  that  all  the 
children  were  given  to  their  mother. 

(1)  2  Ph.  786.  (2)  2  Euss.  1. 
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J.  C.         Independently  of  the  principles  explicitly  laid  down  in  this 
1892       case,  it  shews  how  inevitably  a  change  of  law  brings  about  a 
Smart     further  change  in  the  mind  of  the  judge  on  such  a  subject  as  the 
Smakt      welfare  of  families.   If  the  Court,  having  a  discretion  in  the  case 

  of  younger  children,  decides  to  remove  them  from  their  father, 

that  must  influence  its  judgment  with  respect  to  older  ones, 
because  it  brings  in  the  question  whether  it  is  right  to  break  up 
the  family  by  separating  brothers  and  sisters. 

In  the  Case  of  Halliday  (1),  decided  in  the  year  1852,  the  wife 
petitioned  under  Talfourd's  Act  for  the  custody  of  a  child  four 
years  old.  The  particular  decision  is  not  so  important  as  the 
instructive  way  in  which  Turner,  Y.C.,  expounds  the  law,  and 
which  is  frequently  referred  to.  He  specifies  three  main  features 
as  belonging  to  Talfourd's  Act.  First,  it  does  not  destroy  the 
father's  common  law  right,  but  assumes  it,  and  introduces  new 
elements  and  conditions  under  which  it  is  to  be  exercised ; 
secondly,  it  connects  his  right  with  his  marital  duty,  and  im- 
poses the  marital  duty  as  the  condition  of  recognising  the 
paternal  right ;  thirdly,  it  regards  the  interest  of  the  child.  And 
he  founded  his  judgment  in  favour  of  the  wife  on  the  husband's 
breach  of  marital  duty. 

These  principles  were  restated  by  Sir  George  Jessel  in  the 
year  1876  in  the  Case  of  Taylor  (2),  and  applied  to  the  Act  of 
1873,  which  extended  the  power  of  the  Court  to  all  children 
under  sixteen. 

In  the  Case  of  Elderton  (3),  Pearson,  J.,  considered  that  there 
was  no  ground  for  depriving  the  father  of  his  children  indepen- 
dently of  his  behaviour  to  his  wife ;  but,  as  he  had  been  guilty 
of  a  breach  of  marital  duty,  and  had  made  it  impossible  for  the 
children  to  have  the  care  of  both  parents,  the  mother  was 
entrusted  with  the  care  of  them. 

In  the  present  case  we  have  the  following  circumstances  :  The 
wife  has  twice  left  her  husband,  taking  her  children  with  her,  on 
account  of  his  habitual  intoxication,  with  its  disgusting  incidents 
and  degrading  example.  On  each  occasion  he  agreed  that  she 
should  maintain  and  educate  the  children  apart  from  him ;  and 

(1)  17  Jur.  56.  (2)  4  Ch.  D.  157. 

(3)  25  Ch.  D.  220. 
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though  those  agreements  are  not  enforceable  against  him  by  the      j.  c. 

law  of  Ontario,  they  serve  to  shew  the  then  opinion  of  himself  as  i892 

well  as  others  as  to  the  arrangements  which  were  most  fitting  ^^^^ 

under  the  circumstances.    Since  the  second  separation  he  has,  to  ^ 

^      .  Smari 

all  appearance,  irrevocably  broken  up  the  family  by  falsely   

alleging  against  his  wife  charges  so  injurious  that  she  cannot  be 
expected  ever  to  live  with  him  again.  And  the  wife  has  ample 
means  to  bring  up  and  provide  for  the  children,  while  the  hus- 
band has  only  a  very  narrow  income. 

All  the  authorities  above  cited  from  Warde  v.  Warde  (1)  down- 
wards apply  to  the  case  of  the  boy  who  was  born  in  October, 
1880,  and  leave  no  doubt  that  in  committing  him  to  the  care  of 
his  mother  the  Court  below  did  what  was  strictly  legal,  as  well 
as  what  was  expedient  for  him  and  just  between  husband  and 
wife. 

As  to  the  girls,  it  is  true  that  the  cases  before  Sir  G-eorge 
Turner,  Sir  George  Jessel,  and  Pearson,  J.,  all  related  to  children 
under  the  age  specified  by  statute.  But,  as  intimated  above,  it 
is  probable  that  even  prior  to  the  passing  of  Talfourd's  Act,  in 
such  a  case  as  this,  the  children  would  not  have  been  left  in  their 
father's  care.  How  can  there  be  any  substantial  doubt  about  it 
now  ?  It  has  been  shewn  that  Talfourd's  Act  at  once  introduced 
a  new  class  of  considerations  when  some  of  the  children  are 
below  and  some  above  the  statutory  age.  But  besides  this,  the 
course  of  legislation  shews  distinctly  a  growing  sense  that  the 
power  formerly  accorded  by  law  to  fathers  of  families  was  exces- 
sive, and  that  the  welfare  of  the  children  required  that  it  should 
be  cut  down.  That  was  done  here  in  1839  by  Talfourd's  Act, 
which  gave  to  the  Court  a  discretion,  judicial  no  doubt,  but  still 
a  very  large  discretion,  over  children  less  than  seven  years  old. 
The  sense  of  the  community  was  so  satisfied  of  the  benefit  of  the 
change,  and  also  of  its  insufficiency,  that  in  1873  the  limit  of 
seven  years  was  raised  to  sixteen.  In  Ontario  it  has  been  fixed 
at  twelve.  But  it  is  impossible  to  measure  by  arbitrary  limits 
of  age  the  change  of  view  which  underlies  the  positive  legis-  • 
lation.  That  change  must  also  affect  the  question  what  is  re- 
quired for  the  welfare  of  the  older  children  when  their  father's 

(1)  2  Ph.  786. 


436 


HOUSE  OF  LOKDS 


[1892] 


J.  0.  misbehaviour  has  made  it  impossible  that  they  should  have  the 
1892  care  of  both  parents.  A  judgment  on  such  a  question  always 
Smart  must  be  in  its  essence  a  discretionary  judgment,  viz.,  one 

Smart     giii^^^  ^7  views  on  social  and  domestic  matters  absolutely  in- 

  capable  of  being  brought  under  legal  rules  and  definitions. 

Doubtless  it  is  exercised  within  stricter  limits  and  under  greater 
pressure  than  in  cases  when  the  legislature  has  in  express  terms 
given  a  discretion.  Their  Lordships  are  now  acting  under  that 
pressure.  But  the  welfare  of  a  family  is  powerfully  affected  by 
the  opinion  of  relatives,  friends,  and  neighbours,  which  no  judge 
has  a  right  to  disregard ;  and  that  opinion  will  be  the  opinion 
of  the  day,  not  of  a  bygone  day.  And  whatever  might  have 
been  the  view  taken  prior  to  the  year  1839,  it  is  quite  impossible 
at  the  present  day  to  say  that  under  such  circumstances  as  are 
disclosed  by  the  present  case  it  would  not  be  seriously  prejudicial 
to  the  children  to  take  any  of  them  away  from  their  mother  in 
order  to  place  them  in  the  custody  of  their  father. 

The  result  is  that  the  appeal  fails ;  and  their  Lordships  will 
humbly  advise  Her  Majesty  to  dismiss  it.  The  appellant  must 
pay  the  costs. 


Solicitors  for  appellant :  Bomms,  Bischoff  &  Co, 
Solicitors  for  respondent :  Norton,  Bose,  Norton  &  Go, 


A.  C. 


AND  PKIVY  COUNCIL. 


437 


[PRIVY  COUNCIL.] 

THE  LIQUIDATORS  OF  THE  MARITIME)  j.  c* 

BANK  OF  CANADA  |  Appellants  ;  ^ 

AND  May  11,  12. 

July  2. 


THE   RECEIVER  -  GENERAL    OF  NEW) 
BRUNSWICK  ( 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CANADA. 

British  North  America  Act,  1867 — Relations  between  Crown  and  Provinces — 
Winding-up  of  Bank — Priority  of  Provincial  Government  over  other  Simple 
Contract  Creditors — Prerogative  of  the  Croivn, 

The  British  North  America  Act,  1867,  has  not  severed  the  connection 
between  the  Crown  and  the  provinces ;  the  relation  between  them  is  the 
same  as  that  which  subsists  between  the  Crown  and  the  Dominion  in 
respect  of  the  powers  executive  and  legislative,  public  property  and 
revenues,  as  are  vested  in  them  respectively.  In  particular,  all  property  and 
revenues  reserved  to  the  provinces  by  sects.  109  and  126  are  vested  in  Her 
Majesty  as  sovereign  head  of  each  province. 

Held,  affirming  a  judgment  of  the  Supreme  Court  of  Canada,  that  the 
provincial  government  of  New  Brunswick,  being  a  simple  contract  creditor 
of  the  Maritime  Bank  of  the  Dominion  of  Canada  in  respect  of  public 
moneys  of  the  province  deposited  in  the  name  of  the  Receiver-General  of  the 
province,  is  entitled  to  payment  in  full  over  the  other  depositors  and  simple 
contract  creditors  of  the  bank,  its  claim  being  for  a  Crown  debt  to  which, 
the  prerogative  attaches. 

Appeal  from  a  judgment  of  the  Supreme  Court  of  Canada 
(Dec.  14,  1889),  affirming  a  judgment  of  the  Supreme  Court  of 
New  Brunswick  (Oct.  19,  1888)  upon  a  special  case  submitted. 

Two  questions  were  raised  by  the  case,  the  material  facts  in 
which  are  stated  in  the  judgment  of  their  Lordships :  first,  was 
the  provincial  government  entitled  to  payment^  in  full  by  pre- 
ference over  the  noteholders  of  the  bank;  second,  if  not,  was 
the  provincial  government  entitled  to  payment  in  full  over  the 
other  depositors  and  simple  contract  creditors  of  the  bank. 

The  first  Court  answered  both  questions  in  favour  of  the 

*  Present: — Lord  Watson,  Lord  Hobhouse,  Lord  Macnaghten,  Lord 
Morris,  Sir  Kichard  Couch,  and  Lord  Shand, 
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proyincial  government.  The  second  Court  decided  the  first 
question  by  a  majority  in  favour  of  the  appellants,  by  reason  of 
the  provisions  of  the  79th  section  of  the  Bank  Act  (Eevised 
Statutes  of  Canada,  c.  120).  It  decided  the  second  question  in 
favour  of  the  respondent,  holding  in  effect  that  the  prerogative 
rights  of  the  Crown  could  be  invoked  and  exercised  by  and 
on  behalf  of  the  provincial  government,  which  was,  therefore, 
entitled  to  the  priority  claimed. 

The  Attorney- General  (Sir  B.  Webster)^  Stochton,  Q.C.  (of  the 
New  Brunswick  bar),  and  B.  Brown,  for  the  appellants : — 

The  prerogative  rights  of  the  Crown  cannot  be  invoked  and 
exercised  by  the  provincial  government,  as  distinguished  from 
the  Dominion  Grovernment.  There  is  no  section  in  the  British 
North  America  Act  of  1867  which  gives  this  Crown  right  to  the 
province.  Accordingly,  if  the  province  possesses  that  right  it 
must  be  on  the  general  principle  that  the  Lieutenant-Governor  is 
entitled  to  exercise  the  prerogative  of  the  Crown.  But  the  effect 
of  the  Act  of  1867  is  that  the  Dominion  G-overnment  represents 
the  four  provinces  existing  at  the  time  of  the  Union  and  other  pro- 
vinces which  were  thereafter  to  be  constituted ;  and,  consequently, 
the  direct  connection  between  the  Crown  and  the  provinces  has 
ceased.  The  Governor-General  of  Canada  is  the  real  represen- 
tative of  the  Crown  as  the  Dominion  is  at  present  constituted ; 
and  the  Lieutenant-Governor  of  each  province  is  not.  Certain 
portions  of  prerogative  are  given  to  the  Lieutenant-Governors, 
and  that  is  inconsistent  with  their  representing  the  Crown 
entirely.  Otherwise,  if  the  Dominion  and  the  provinces  both 
possess  full  prerogative  rights  you  might  have  the  Crown  as 
representing  the  one  contending  with  the  Crown  as  representing 
the  other.  The  judgment  of  Gwynne,  J.,  in  the  Supreme  Court 
was  read  and  the  reasoning  therein  contained  adopted,  it  being 
suggested  that  sect.  92  of  the  Act  should  have  been  more 
emphatically  relied  on.  Eeference  was  also  made  to  Beg.  v. 
BanJc  of  Nova  Scotia  (1) ;  Exchange  Bank  of  Canada  v.  The 
Queen  (2) ;  Mercer  v.  Attorney-General  of  Ontario  (3) ;  St.  Cathe- 


(1)  11  Sup.  Ct.  Rep.  1. 

(2)  11  App.  Gas.  157. 


(3)  5  Sup.  Ct.  Rep.  538;  S.  C. 
8  App.  Gas.  767. 
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rine's  Milling  and  Lumber  Company  v.  The  Queen.  (1)  If  the 
province  as  constituted  under  the  Act  of  1867  possesses  all  the 
rights  which  existed  in  the  government  of  the  colony  before  the 
Act,  it  is  admitted  that  then  it  would  have  the  same  right  of 
priority  as  the  government  had  before  the  Act.  But  if  the 
scheme  of  that  Act  was,  as  contended  by  the  appellants,  to 
establish  a  local  executive  and  legislature  under  a  lieutenant- 
governor  who  is  appointed  by  the  Governor-General,  and  not  by 
the  Queen,  with  functions  different  from  the  old  government 
and  legislature,  and  with  powers  limited  and  defined  by  statute 
and  municipal  in  their  general  character,  there  is  no  reason 
why  they  should  possess  all  the  privileges  and  prerogatives  as 
claimed,  to  be  exercised  concurrently,  and  sometimes  it  may  be 
in  conflict  with,  the  government  of  the  Dominion. 

Sir  H.  Bavey,  Q.C.,  Blair,  Q.C.  {Attorney -General  for  Neiv 
Brunswick),  and  Inyle  Joyce,  for  the  respondent : — 

Sect.  64  of  the  British  North  America  Act  of  1867  enacts  that 
"  the  constitution  of  the  executive  authority  in  each  of  the  pro- 
vinces of  Nova  Scotia  and  New  Brunswick  shall,  subject  to  the 
provisions  of  this  Act,  continue  as  it  existed  at  the  Union  until 
altered  under  the  authority  of  this  Act."  Before  the  Act  of  1867 
each  provincial  government  exercised  the  prerogatives  of  the 
Crown.    They  are  reserved  to  them  by  the  Act.    Sects.  64  and 
65  read  together  mean  that  the  powers  and  authorities  vested  in 
and  exercised  by  the  provincial  government  at  the  time  of  the 
Union  should  continue.  These  powers  cannot  be  cut  down  except 
by  express  enactment,  and  there  is  nothing  either  in  the  Act  of 
1867  or  in  any  subsequent  Act  which  abolishes  or  alters  them. 
According  to  the  true  effect  of  that  Act  the  provincial  govern- 
ments and  legislatures  are  within  their  respective  spheres 
supreme.    They  are  not  made  in  any  way  subordinate  to  the 
legislature  and  government  of  the  Dominion.    The  intention 
was  that  the  Dominion  and  the  provinces  should  have  co- 
ordinate authority  within  their  respective  spheres,  all  subject 
to  the  control  of  the  Imperial  Parliament.    Sect.  72  provides 
that  Lieutenant-Governors  should  appoint  their  councils  in  the 

(1)  14  App.  Cas.  46. 
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Queen's  name,  and  fill  up  vacancies  therein  in  the  same  way 
(sect.  75).  Further,  the  provincial  legislatures  are  summoned  in 
the  name  of  the  Queen  (sect.  82).  Keference  was  also  made  to 
sects.  3  and  5  and  to  109  and  126  of  the  Act  of  1867  ;  to  Eodge 
V.  The  Queen  (1) ;  Powell  v.  Apollo  Candle  Company  (2) ;  Theberge 
V.  Laudry.  (3) 

Stockton,  Q.C.,  replied. 

1892.  July  2.  The  judgment  of  their  Lordships  was  de- 
livered by 

LoED  Watson  : — 

This  appeal  is  brought  by  special  leave  in  a  suit  which 
followed  upon  a  case  submitted  for  the  opinion  of  the  Supreme 
Court  of  the  province  of  New  Brunswick,  by  the  appellants,  the 
liquidators  of  the  Maritime  Bank  of  the  Dominion  of  Canada,  in 
the  interest  of  unsecured  creditors  of  the  bank,  on  the  one  side, 
and  by  the  Eeceiver- General  of  the  Province,  claiming  to  repre- 
sent Her  Majesty,  on  the  other.  The  only  facts  which  it  is 
necessary  to  refer  to  are  these:  that  the  bank  carried  on  its 
business  in  the  city  of  St.  J ohn,  New  Brunswick ;  and  that,  at 
the  time  when  it  stopped  payment  in  March,  1887,  the  provincial 
government  was  a  simple  contract  creditor  for  a  sum  of 
$35,000,  being  public  moneys  of  the  province  deposited  in  the 
name  of  the  Receiver-General.  The  case,  as  originally  framed, 
presented  two  questions  for  the  decision  of  the  Court;  but, 
owing  to  the  condition  of  the  bank's  assets,  the  first  of  these  has 
ceased  to  be  of  practical  importance,  and  it  is  only  necessary  to 
consider  the  second,  which  is  in  these  terms :  "  Is  the  provincial 
government  entitled  to  payment  in  full  over  the  other  depositors 
and  simple  contract  creditors  of  the  bank  ?  " 

The  Supreme  Court  of  New  Brunswick  unanimously,  and,  on 
appeal,  the  Supreme  Court  of  Canada  with  a  single  dissentient 
voice,  have  held  that  the  claim  of  the  provincial  government  is 
for  a  Crown  debt  to  which  the  prerogative  attaches,  and  therefore 
answered  the  question  in  the  affirmative. 

(1)  9  App.  Cas.  117.  (2)  10  App.  Gas.  282. 

(3)  2  App.  Cas.  102. 
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The  Supreme  Court  of  Canada  had  previously  ruled,  in  Beg.      J.  C. 
V.  Bank  of  Nova  Scotia  (1),  that  the  Crown,  as  a  simple  contract  1892 
creditor  for  public  moneys  of  the  Dominion  deposited  with  a  Liquidators 
provincial  bank,  is  entitled  to  priority  over  others  creditors  of  mJritqie 
equal  degree.    The  decision  appears  to  their  Lordships  to  be  in  ^f^^^l 
strict  accordance  with  constitutional  law.    The  property  and  v. 
revenues  of  the  Dominion  are  vested  in  the  Sovereign,  subject  to  General 
the  disposal  and  appropriation  of  the  legislature  of  Canada ;  and  b^^n&wiok 

the  prerogative  of  the  Queen,  when  it  has  not  been  expressly   

limited  by  local  law  or  statute,  is  as  extensive  in  Her  Majesty's 
colonial  possessions  as  in  G-reat  Britain.  In  Exchange  Bank  of 
Canada  v.  The  Queen  (2),  this  Board  disposed  of  the  appeal  on 
that  footing,  although  their  Lordships  reversed  the  judgment  of 
the  Court  below,  and  negatived  the  preference  claimed  by  the 
Dominion  Government  upon  the  ground  that,  by  the  law  of  the 
province  of  Quebec,  the  prerogative  was  limited  to  the  case  of 
the  common  debtor  being  an  officer  liable  to  account  to  the 
Crown  for  public  moneys  collected  or  held  by  him.  The  appel- 
lants did  not  impeach  the  authority  of  these  cases,  and  they  also 
conceded  that,  until  the  passing  of  the  British  North  America 
Act,  1867,  there  was  precisely  the  same  relation  between  the 
Crown  and  the  province  which  now  subsists  between  the  Crown 
and  the  Dominion.  But  they  maintained  that  the  effect  of  the 
statute  has  been  to  sever  all  connection  between  the  Crown  and 
the  provinces  ;  to  make  the  government  of  the  Dominion  the  only 
government  of  Her  Majesty  in  North  America ;  and  to  reduce 
the  provinces  to  the  rank  of  independent  municipal  institutions. 
For  these  propositions,  which  contain  the  sum  and  substance  of 
the  arguments  addressed  to  them  in  support  of  this  appeal,  their 
Lordships  have  been  unable  to  find  either  principle  or  authority. 

Their  Lordships  do  not  think  it  necessary  to  examine,  in 
minute  detail,  the  provisions  of  the  Act  of  1867,  which  nowhere 
profess  to  curtail  in  any  respect  the  rights  and  privileges  of  the 
Crown,  or  to  disturb  the  relations  then  subsisting  between  the 
Sovereign  and  the  provinces.  The  object  of  the  Act  was  neither 
to  weld  the  provinces  into  one,  nor  to  subordinate  provincial 
governments  to  a  central  authority,  but  to  create  a  federal 

(1)  11  Sup.  Ct.  Kep.  1.  (2)  11  App.  Cas.  157. 
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J.  C.  government  in  which  they  should  all  be  represented,  entrusted 
1892  with  the  exclusive  administration  of  affairs  in  which  they  had  a 
Liquidators  common  interest,  each  province  retaining  its  independence  and 
autonomy.  That  object  was  accomplished  by  distributing,  be- 
tween the  Dominion  and  the  provinces,  all  powers  executive  and 
legislative,  and  all  public  property  and  revenues  which  had 
previously  belonged  to  the  provinces;  so  that  the  Dominion 
Grovernment  should  be  vested  with  such  of  these  powers,  property, 
and  revenues  as  were  necessary  for  the  due  performance  of  its 
constitutional  functions,  and  that  the  remainder  should  be  retained 
by  the  provinces  for  the  purposes  of  provincial  government. 
But,  in  so  far  as  regards  those  matters  which,  by  sect.  92,  are 
specially  reserved  for  provincial  legislation,  the  legislation  of 
each  province  continues  to  be  free  from  the  control  of  the  Domi- 
nion, and  as  supreme  as  it  was  before  the  passing  of  the  Act.  In 
Hodge  v.  The  Queen  (1),  Lord  Fitzgerald,  delivering  the  opinion 
of  this  Board,  said :  "  When  the  British  North  America  Act 
enacted  that  there  should  be  a  legislature  for  Ontario,  and  that 
its  legislative  assembly  should  have  exclusive  authority  to  make 
laws  for  the  province  and  for  provincial  purposes  in  relation  to 
the  matters  enumerated  in  sect.  92,  it  conferred  powers  not  in 
any  sense  to  be  exercised  by  delegation  from  or  as  agents  of  the 
Imperial  Parliament,  but  authority  as  plenary  and  as  ample 
within  the  limits  prescribed  by  sect.  92  as  the  Imperial  Parlia- 
ment in  the  plenitude  of  its  power  possessed  and  could  bestow. 
Within  these  limits  of  subject  and  area,  the  local  legislature  is 
supreme,  and  has  the  same  authority  as  the  Imperial  Parliament, 
or  the  Parliament  of  the  Dominion."  The  Act  places  the  consti- 
tutions of  all  provinces  within  the  Dominion  on  the  same  level ; 
and  what  is  true  with  respect  to  the  legislature  of  Ontario  has 
equal  application  to  the  legislature  of  New  Brunswick. 

It  is  clear,  therefore,  that  the  provincial  legislature  of  New 
Brunswick  does  not  occupy  the  subordinate  position  which  was 
ascribed  to  it  in  the  argument  of  the  appellants.  It  derives  no 
authority  from  the  Government  of  Canada,  and  its  status  is  in 
no  way  analogous  to  that  of  a  municipal  institution,  which  is  an 
authority  constituted  for  purposes  of  local  administration.  It 

(1)  9  App.  Gas.  117. 
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possesses  powers,  not  of  administration  merely,  but  of  legislation, 
in  the  strictest  sense  of  that  word ;  and,  within  the  limits  assigned 
by  sect.  92  of  the  Act  of  1867,  these  powers  are  exclusive  and 
supreme.  It  would  require  very  express  language,  such  as  is 
not  to  be  found  in  the  Act  of  1867,  to  warrant  the  inference  that 
the  Imperial  Legislature  meant  to  vest  in  the  provinces  of 
Canada  the  right  of  exercising  supreme  legislative  powers  in 
which  the  British  Sovereign  was  to  have  no  share. 

In  asking  their  Lordships  to  draw  that  inference  from  the 
terms  of  the  statute,  the  appellants  mainly,  if  not  wholly,  relied 
upon  the  fact  that,  whereas  the  Governor-Greneral  of  Canada  is 
directly  appointed  by  the  Queen,  the  Lieutenant-Governor  of  a 
province  is  appointed,  not  by  Her  Majesty,  but  by  the  Governor- 
General,  who  has  also  the  power  of  dismissal.    If  the  Act  had 
not  committed  to  the  Governor-General  the  power  of  appointing 
and  removing  Lieutenant-Governors,  there  would  have  been  no 
room  for  the  argument,  which,  if  pushed  fco  its  logical  conclusion, 
would  prove  that  the  Governor- General,  and  not  the  Queen, 
whose  Viceroy  he  is,  became  the  sovereign  authority  of  the  pro- 
vince whenever  the  Act  of  1867  came  into  operation.    But  the 
argument  ignores  the  fact  that,  by  sect.  58,  the  appointment  of 
a  provincial  governor  is  made  by  the  "  Governor-General  in 
Council  by  Instrument  under  the  Great  Seal  of  Canada,"  or,  in 
other  words,  by  the  Executive  Government  of  the  Dominion, 
which  is,  by  sect.  9,  expressly  declared  "to  continue  and  be 
vested  in  the  Queen."    There  is  no  constitutional  anomaly  in  an 
executive  ofScer  of  the  Crown  receiving  his  appointment  at  the 
hands  of  a  governing  body  who  have  no  powers  and  no  functions 
except  as  representatives  of  the  Crown.    The  act  of  the  Governor- 
General  and  his  Council  in  making  the  appointment  is,  within  the 
meaning  of  the  statute,  the  act  of  the'  Crown  ;  and  a  Lieutenant- 
Governor,  when  appointed,  is  as  much  the  representative  of  Her 
Majesty  for  all  purposes  of  provincial  government  as  the  Governor- 
General  himself  is  for  all  purposes  of  Dominion  government. 

The  point  raised  in  this  appeal,  as  to  the  vesting  or  non-vesting 
of  the  public  property  and  revenues  of  each  province  in  the 
Sovereign  as  supreme  head  of  the  State,  appears  to  their  Lordships 
to  be  practically  settled  by  previous  decisions  of  this  Board. 
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J.  C.  The  whole  revenues  reserved  to  the  provinces  for  the  purposes 
1892  of  provincial  government  are  specified  in  sects.  109  and  126  of 
Liquidators  ^^t.  The  first  of  these  clauses  deals  with  "  all  lands,  mines, 
minerals,  and  royalties  belonging  to  the  several  Provinces  of 
Canada,  Nova  Scotia,  and  New  Brunswick  at  the  Union,"  which 
it  declares  "shall  belong  to  the  several  Provinces  of  Ontario, 
Quebec,  Nova  Scotia,  and  New  Brunswick,  in  which  the  same 
are  situate  or  arise."  If  the  Act  had  operated  such  a  severance 
between  the  Crown  and  the  provinces,  as  the  appellants  suggest, 
the  declaration  that  these  territorial  revenues  should  "  belong  " 
to  the  provinces  would  hardly  have  been  consistent  with  their 
remaining  vested  in  the  Crown.  Yet,  in  Attorney -General  of 
Ontario  v.  Mercer  (1) ;  St.  Catherine's  Milling  and  Lumber  Com- 
jpany  v.  The  Queen  (2) ;  and  Attorney -General  of  British  Columbia 
V.  Attorney -General  of  Canada  (3),  their  Lordships  expressly 
held  that  all  the  subjects  described  in  sect.  109,  and  all  revenues 
derived  from  these  subjects,  continued  to  be  vested  in  Her 
Majesty  as  the  sovereign  head  ^of  each  province.  Sect.  126, 
which  embraces  provincial  revenues  other  than  those  arising 
from  territorial  sources,  and  includes  all  duties  and  revenues 
raised  by  the  provinces  in  accordance  with  the  provisions  of  the 
Act,  is  expressed  in  language  which  favours  the  right  of  the 
Crown,  because  it  describes  the  interest  of  the  provinces  as  a 
right  of  appropriation  to  the  public  service.  And,  seeing  that 
the  successive  decisions  of  this  Board,  in  the  case  of  territorial 
revenues,  are  based  upon  the  general  recognition  of  Her  Majesty's 
continued  sovereignty  under  the  Act  of  1867,  it  appears  to  their 
Lordships  that,  so  far  as  regards  vesting  in  the  Crown,  the  same 
consequences  must  follow  in  the  case  of  provincial  revenues  which 
are  not  territorial. 

Being  of  opinion  that  the  decisions  of  both  Courts  below  were 
sound,  and  agreeing  with  the  reasons  assigned  by  the  learned 
judges,  their  Lordships  will  humbly  advise  Her  Majesty  to  affirm 
the  judgment  appealed  from,  and  to  dismiss  the  appeal.  The 
appellants  must  pay  to  the  respondent  his  costs  of  this  appeal. 

Solicitors  for  appellants  :  Linldater  &  Co, 
Solicitors  for  respondent :  Fields  Boscoe,  <&  Go. 
(1)  8  App.  Gas.  767.        (2)  14  App.  Gas.  46.        (3)  14  App.  Gas.  295. 
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[PRIVY  COUNCIL.] 

CITY  OF  WINNIPEG  Appellant  ;       J.  C* 

BAEEETT  Eespondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CANADA. 

CITY  OF  WINNIPEG  Appellant; 

AND 

LOGAN   Eespondent. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR 
MANITOBA. 

Law  of  Canada — Province  of  Manitola — Dominion  Statute,  33  Vict.  c.  3 — 
Manitoba  FuUic  ScJiools  Act,  1890 — Denominational  Schools — Powers  of 
Provincial  Legislature. 

According  to  tlie  true  construction  of  the  Constitutional  Act  of  Mani- 
toba, 1870,  33  Vict.  c.  3  (Dominion  Statute),  having  regard  to  the  state  of 
things  which  existed  in  Manitoba  at  the  date  thereof,  the  legislature  of 
that  province  did  not  exceed  its  powers  in  passing  the  Public  Schools 
Act,  1890. 

Sect.  22  of  the  Act  of  1870  authorizes  the  provincial  legislature  exclu- 
sively to  make  laws  in  relation  to  education  so  as  not  to  "  prejudicially 
affect  any  right  or  privilege  with  respect  to  denominational  schools  which 
any  class  of  persons  have,  by  law  or  practice  in  the  province,  at  the 
Union  "  :— 

Heldy  that  the  Act  of  1890,  which  abolished  the  denominational  system 
of  public  education  established  by  law  since  the  Union,  but  which  did  not 
compel  the  attendance  of  any  child  at  a  public  school,  or  confer  any 
advantage  in  respect  of  attendance  other  than  that  of  free  education,  and 
at  the  same  time  left  each  denomination  free  to  establish,  maintain, 
and  conduct  its  own  schools,  did  not  contravene  the  above  proviso ;  and 
that  accordingly  certain  by-laws  of  a  municipal  corporation  which 
authorized  assessments  under  the  Act  were  valid. 

A.PPEAL  in  the  first  case  from  a  judgment  of  the  Supreme 
Court  (Oct.  28,  1891),  reversing  one  of  the  Court  of  Queen's 
Bench  for  Manitoba  (Feb.  2,  1891) ;  in  the  second  case  from  a 


*  Present: — Lord  Watson,  Lord  Macnaqhten,  Lord  Morris,  Lord 
Hannen,  Sir  Kichard  Couch,  and  Lord  Shand. 
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judgment  of  the  Court  of  Queen's  Bench  (Dee.  19,  1891),  which 
followed  that  of  the  Supreme  Court. 

The  province  of  Manitoba  joined  the  Union  in  1870,  upon  the 
terms  of  the  Constitutional  Act  of  Manitoba,  1870,  33  Vict.  c.  3 
(Dominion  Statute).  Sect.  22  is  the  material  section,  and  is  set 
out  in  their  Lordships'  judgment.  In  1890  the  provincial  legis- 
lature passed  two  statutes  relating  to  education — chaps.  37  and 
38 — the  latter  of  which  is  intituled  "  The  Public  Schools  Act, 
1890."    Its  validity  was  the  subject  of  this  appeal. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

In  the  first  case  the  application  was  for  a  summons  to  shew 
cause  why  the  by-laws  in  question,  which  were  passed  under 
the  Act  for  levying  a  rate  for  school  and  municipal  purposes  in 
the  city  of  Winnipeg,  should  not  be  quashed  for  illegality  on 
the  ground  that  the  amounts  levied  for  Protestant  and  Eoman 
Catholic  schools  were  therein  united,  and  that  one  rate  was 
levied  upon  Protestants  and  Catholics  alike  for  the  whole  sum, 
in  a  manner  which  but  for  the  Act  of  1890  would  have  been 
invalid,  according  to  the  Education  Acts  thereby  repealed. 

Killam,  J.,  dismissed  the  summons,  holding  that  the  rights  and 
privileges  referred  to  in  the  Dominion  Statute  were  those  of 
maintaining  denominational  schools,  of  having  children  educated 
in  them,  and  of  having  inculcated  in  them  the  peculiar  doctrine 
of  the  respective  denominations.  He  regarded  the  prejudice 
effected  by  the  imposition  of  a  tax  upon  Catholics  for  schools 
to  which  they  were  conscientiously  opposed  as  something  so 
indirect  and  remote  that  it  was  not  within  the  Act. 

The  Court  of  Queen's  Bench  affirmed  this  order.  Taylor, 
C.J.,  and  Bain,  J.,  held  that  "  rights  and  privileges  "  included 
moral  rights,  and  that  whatever  any  class  of  persons  was  in  the 
habit  of  doing  in  reference  to  denominational  schools  should 
continue,  and  not  be  prejudicially  affected  by  provincial  legis- 
lation, but  that  none  of  those  rights  and  privileges  had  been 
in  any  way  affected  by  the  Act  of  1890.  Dubree,  J.,  dissented, 
holding  that  the  right  or  privilege  existing  at  the  Union  was  the 
right  of  each  denomination  to  have  its  denominational  school, 
with  such  teaching  as  it  might  think  fit,  and  the  privilege  of  not 
being  compelled  to  contribute  to  other  schools  of  which  members 
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of  such  denomination  could  not  in  conscience  avail  them-  J.  C. 
selves ;  and  that  the  Act  of  1891  invaded  such  privilege,  and  was  1892 


The  Supreme  Court  reversed  the  order.  wnraiPEc 
Eitchie,  C.  J.,  held  that  as  Catholics  could  not  conscientiously  Baerett. 
continue  to  avail  themselves  of  the  public  schools  as  carried  City  of 
on  under  the  system  established  by  the  Public  Schools  Act,  1890,  ^^^^^^ 
the  effect  of  that  Act  was  to  deprive  them  of  any  further  l^^n. 
beneficial  use  of  the  system  of  voluntary  Catholic  schools  which 
had  been  established  before  the  Union,  and  had  thereafter  been 
carried  on  under  the  State  system  introduced  in  1871.  Pat- 
terson, J.,  pointed  out  that  the  words  "  injuriously  affect "  in 
sect.  22,  sub-sect.  1,  of  the  Manitoba  Constitutional  Act,  would 
include  any  degree  of  interference  with  the  rights  or  privileges 
in  question,  although  falling  short  of  the  extinction  of  such 
rights  or  privileges.  He  held  that  the  impediment  cast  in  the 
way  of  obtaining  contributions  to  voluntary  Catholic  denomi- 
national schools  by  reason  of  the  fact  that  all  Catholics  would 
under  the  Act  be  compulsorily  assessed  to  another  system  of 
education  amounted  to  an  injurious  affecting  of  their  rights  and 
privileges  within  the  meaning  of  the  sub-section.  Fournier,  J., 
pointed  out  that  the  mere  right  of  maintaining  voluntary  schools 
if  they  chose  to  pay  for  them,  and  of  causing  their  children 
to  attend  such  schools,  could  not  have  been  the  right  which  it 
was  intended  to  reserve  to  Catholics  or  other  classes  of  persons 
by  the  use  of  the  word  "  practice,"  since  such  right  was  undoubt- 
edly one  enjoyed  by  every  person  or  class  of  persons  by  law, 
and  took  a  similar  view  to  that  taken  by  Patterson,  J.  Tas- 
chereau,  J.,  gave  judgment  in  the  same  sense,  holding  that  the 
contention  of  the  appellants  gave  no  effect  to  the  word  "  practice'* 
inserted  in  the  section. 

In  the  second  case  a  similar  application  was  made  by  the 
respondent  Logan,  and  allowed  in  consequence  of  the  Supreme 
Court's  decision  in  Barrett's  case. 


consequently  ultra  vires. 


City  op 
WiiraiPEG 


Sir  E.  Davey,  Q.C.,  McCarthy,  Q.C.,  and  Camphell  (both  of 
the  Canadian  bar),  for  the  appellant,  contended  that  the  view 
taken  by  Killam,  J.,  Taylor,  C.  J.,  and  Bain,  J.,  was  correct.  The 
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Act  of  1890  did  not  affect  any  right  or  privilege  with  respect 
to  denominational  schools  which  the  respondent  or  any  class  of 
persons  had  by  law  or  practice  in  the  province  prior  to  the  Union. 
It  established  one  system  of  public  schools  throughout  the  pro- 
vince, and  abolished  all  the  laws  regarding  public  schools  which 
had  theretofore  been  passed  and  were  then  existing.  Sects.  21  and 
22,  sub-sects.  1,  2,  and  3,  of  the  Manitoba  Act,  1870,  were  referred 
to,  and  the  various  affidavits  which  had  been  made  in  the  case, 
and  it  was  contended  that  the  Act  of  1890  was  not  ultra  vires. 
It  enacted  that  all  public  schools  in  the  province  are  to  be  free 
schools  (sect.  5) ;  that  all  religious  exercises  therein  shall  be 
conducted  according  to  the  regulation  of  the  advisory  board 
which  is  provided  by  sect.  6 ;  but  in  case  the  guardian  or  parent 
of  any  pupil  notifies  the  teacher  that  he  does  not  wish  such 
pupil  to  attend  such  religious  exercises,  then  the  pupil  need  not 
attend.  All  public  schools  are  non-sectarian,  and  no  religious 
exercises  are  allowed,  except  as  provided  by  the  Act,  which, 
moreover,  is  not  compulsory. 

With  regard  to  the  state  of  things,  "  law  or  practice  "  in  Mani- 
toba prior  to  the  Union,  the  law  then  in  force  was  the  law  of 
England,  as  it  existed  at  the  date  of  the  Hudson's  Bay  Company's 
charter,  viz.  the  2nd  of  May,  1670,  in  so  far  as  applicable.  Accord- 
ingly, the  respondent  had  not,  nor  had  the  Roman  Catholics  of 
the  province,  any  right  or  privilege  by  law  in  relation  to  the 
Koman  Catholic  denominational  schools.  The  only  right  and 
privilege  on  this  subject  which  they  possessed  was,  as  shewn  by 
the  affidavits,  the  privilege  to  establish  and  maintain  private 
schools  which  were  supported  by  fees  paid  by  the  parents  or 
guardians  of  the  children  who  attended  them,  supplemented,  it 
may  be,  by  those  who  belonged  to  the  Roman  Catholic  Church. 
The  Act  of  1890  does  not  interfere  with  or  prejudicially  affect 
this  right;  for  the  respondent  and  Roman  Catholics  are  still 
entitled  to  establish  and  maintain  denominational  schools  as 
before  the  Union.  Consequently  it  has  not  been  shewn  that  the 
Act  interferes  with  any  rights  and  privileges  which  were  locally 
enjoyed  within  the  city. 

Reference  was  made  to  Ex  ^mr^e  Benaud  (1) ;  Fearon  v. 
(1)  1  Pugsley  N.  B.  R.  273. 
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Mitchell  (1).  In  the  other  appeal,  the  respondent  Logan  repre- 
sented members  of  the  Church  of  England,  whose  rights  and  pri- 
vileges were  similar  to  those  of  Barrett  and  his  co-religionists. 

Sir  Bichard  Webster,  A.G.,  Blahe,  Q.C.,  and  Ewart,  Q.C.  (both 
of  the  Canadian  bar),  and  Gore,  for  the  respondent  Barrett : — 

The  Act  of  1890  prejudicially  affects  the  rights  and  privileges 
of  Koman  Catholics  in  the  province,  as  they  existed  by  law  or 
practice  at  the  date  of  the  Union,  with  respect  to  denomina- 
tional schools.  By  its  operation  they  are  deprived  of  the  system 
of  Koman  Catholic  denominational  schools  as  they  existed  before 
the  Union.  The  public  schools  constituted  by  the  Act  are,  or 
may  be,  Protestant  denominational  schools,  and  Catholic  rate- 
payers are  compelled  to  contribute  thereto.  They  cannot  consci- 
entiously permit  their  children  to  attend  the  schools  established 
by  the  Act,  and,  having  regard  to  the  compulsory  rate  levied 
upon  them  in  support  thereof,  material  impediments  are  cast  in 
the  way  both  of  subscribing  and^  of  obtaining  [subscriptions  in 
support  of  Catholic  denominational  schools,  and  of  setting  up 
and  maintaining  the  same.  The  rights  and  privileges  of  Catholics 
are,  accordingly,  prejudicially  affected.  At  the  date  of  the 
Union  there  was  not,  and  there  never  had  been,  any  State  system 
of  education  in  Manitoba,  nor  was  there  any  compulsory  rate  or 
State  grant  for  purposes  of  education.  There  was,  however,  an 
established  and  recognised  system  of  voluntary  denominational 
education,  including  Eoman  Catholic  schools  supported  in  part 
by  voluntary  contributions  from  Catholics  and  contributed  by  the 
Koman  Church.  In  a  similar  way,  the  Church  of  England  and 
various  Protestant  sects  supported  their  own  schools.  The  pro- 
vincial legislature  established  by  the  Dominion  Statute  of  1870, 
passed  34  Vict.  c.  12,  establishing  a  State  system  of  education  in 
the  province.  Subsequent  Acts  were  passed,  and  the  whole  were 
codified  by  44  Yict.  c.  4 ;  and  modification  was  made  therein 
by  45  Yict.  cc.  8  and  11 ;  46  &  47  Yict.  c.  46 ;  47  Yict.  cc.  37 
and  54  ;  48  Yict.  c.  27 ;  50  Yict.  cc.  18  and  19 ;  51  Yict.  c.  31 ; 
52  Yict.  cc.  5  and  21 ;  all  which  Acts  shew  that  useful  education 
can  be  provided  without  disturbing  rights  and  privileges  as  they 
(1)  Law  Kep.  7  Q.  B.  690. 
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existed  in  1870.  Then  came  the  Act  complained  of.  Besides 
the  establishment  of  public  schools,  controlled  as  to  religious 
teaching  by  an  advisory  board,  sect.  179  abolished  pre-existing 
Catholic  school  districts,  and  provided  that  all  the  assets  of  such 
Catholic  schools  should  belong  to,  and  all  the  liabilities  thereof 
sbould  be  paid  by,  the  public  school  districts  established  by  the 
new  Act.  The  right  and  privilege  which  had  been  prejudicially 
affected  was  the  right  to  have  a  religious  education  conducted 
under  the  supervision  of  their  Church,  administered  in  the  schools 
which  they  were  compelled  to  support ;  to  have  the  immunity 
existing  in  1870,  from  being  compelled  to  support  schools  to 
which  they  objected.  Their  interests  were  prejudiced  in  being 
compelled  by  the  Act  to  support  one  set  of  schools  while,  as  a 
matter  of  religion  and  conscience,  they  would,  at  the  same  time, 
have  to  establish  another  set  of  schools  to  which  alone  they  could 
send  their  children.  The  new  public  schools,  controlled  ulti- 
mately by  a  majority  of  ratepayers,  would  be  conducted  for  the 
benefit  of  Protestant  and  Presbyterian  denominations,  and  Catho- 
lics would  thereby  be  prejudiced  and  injured.  It  was  contended 
that  Fearon  v.  Mitchell  (1)  had  no  bearing  on  the  case.  See 
Musgrave  v.  Inclosure  Commissioners  (2),  and  Barlow  v.  Boss  (3), 
where  the  existence  of  rights  and  privileges  is  discussed.  In  Ex 
farte  Benaud  (4)  the  head-note  is  wrong.  It  was  not  decided 
that  no  legal  privilege  existed  in  that  case,  but  merely  that  it 
bad  not  been  infringed. 

A,  J,  Bam,  for  the  respondent  Logan. 

McCarthy,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by — 

LoKD  Macnaghten  : — 

These  two  appeals  were  heard  together.  In  the  one  case  the 
city  of  Winnipeg  appeals  from  a  judgment  of  the  Supreme  Court 
of  Canada  reversing  a  judgment  of  the  Court  of  Queen's  Bench 
for  Manitoba;  in  the  other  from  a  subsequent  judgment  of 


(1)  Law  Kep.  7  Q.  B.  690. 

(2)  Law  Kep.  9  Q.  B.  162. 


(3)  24  Q.  B.  D.  381. 

(4)  1  Pugsley  N.  B.  E.  273. 
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the  Court  of  Queen's  Bench  for  Manitoba  following  the  judgment      J.  C. 
of  the  Supreme  Court.    The  judgments  under  appeal  quashed  1892 
certain  by-laws  of  the  city  of  Winnipeg  which  authorized  assess-     qj^y  of 
ments  for  school  purposes  in  pursuance  of  the  Public  Schools    ^^  innipeg 
Act,  1890,  a  statute  of  Manitoba  to  which  Eoman  Catholics  Baerett. 
and  members  of  the  Church  of  England  alike  take  exception.     city  op 
The  views  of  the  Eoman  Catholic  Church  were  maintained  by  ^^^^ipeg 
Mr.  Barrett ;  the  case  of  the  Church  of  England  was  put  forward  ^og^- 
by  Mr.  Logan.    Mr.  Logan  was  content  to  rely  on  the  argu- 
ments advanced  on  behalf  of  Mr.  Barrett ;  while  Mr.  Barrett's 
advisers  were  not  prepared  to  make  common  cause  with  Mr. 
Logan,  and  naturally  would  have  been  better  pleased  to  stand 
alone. 

The  controversy  which  has  given  rise  to  the  present  liti- 
gation is,  no  doubt,  beset  with  dijBSculties.  The  result  of  the 
controversy  is  of  serious  moment  to  the  province  of  Manitoba, 
and  a  matter  apparently  of  deep  interest  throughout  the  Do- 
minion. But  in  its  legal  aspect  the  question  lies  in  a  very 
narrow  compass.  The  duty  of  this  Board  is  simply  to  determine 
as  a  matter  of  law  whether,  according  to  the  true  construction  of 
the  Manitoba  Act,  1870,  having  regard  to  the  state  of  things 
which  existed  in  Manitoba  at  the  time  of  the  Union,  the  pro- 
vincial legislature  has  or  has  not  exceeded  its  powers  in 
passing  the  Public  Schools  Act,  1890. 

Manitoba  became  one  of  the  provinces  of  the  Dominion  of 
Canada  under  the  Manitoba  Act,  1870,  which  was  afterwards 
confirmed  by  an  Imperial  Statute  known  as  the  British  North 
America  Act,  1871.  Before  the  Union  it  was  not  an  independent 
province,  with  a  constitution  and  a  legislature  of  its  own.  It 
formed  part  of  the-  vast  territories  which  belonged  to  the  Hud- 
son's Bay  Company,  and  were  administered  by  their  officers  or 
agents. 

The  Manitoba  Act,  1870,  declared  that  the  provisions  of  the 
British  North  America  Act,  1867,  with  certain  exceptions  not 
material  to  the  present  question,  should  be  applicable  to  the 
province  of  Manitoba,  as  if  Manitoba  had  been  one  of  the  pro- 
vinces originally  united  by  the  Act.  It  established  a  legislature 
for  Manitoba,  consisting  of  a  legislative  council  and  a  legislative 
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assembly,  and  proceeded,  in  sect.  22,  to  re-enact  with  some  modi- 
fications the  provisions  with  regard  to  education  which  are  to 
be  found  in  sect.  93  of  the  British  North  America  Act,  1867. 
Sect.  22  of  the  Manitoba  Act,  so  far  as  it  is  material,  is  in  the 
following  terms : — 

"  In  and  for  the  province,  the  said  legislature  may  exclusively 
make  laws  in  relation  to  education,  subject  and  according  to 
the  following  provisions : 

"  (1.)  Nothing  in  any  such  law  shall  prejudicially  affect  any 
right  or  privilege  with  respect  to  denominational  schools  which 
any  class  of  persons  have  by  law  or  practice  in  the  province 
at  the  Union." 

Then  follow  two  other  sub-sections.  Sub-sect.  2  gives  an 
"  appeal,"  as  it  is  termed  in  the  Act,  to  the  Governor-General 
in  Council  from  any  act  or  decision  of  the  legislature  of  the 
province,  or  of  any  provincial  authority,  "  affecting  any  right  or 
privilege  of  the  Protestant  or  Eoman  Catholic  minority  of  the 
Queen's  subjects  in  relation  to  education."  Sub-sect.  3  reserves 
certain  limited  powers  to  the  Dominion  Parliament,  in  the  event 
of  the  provincial  legislature  failing  to  comply  with  the  re- 
quirements of  the  section,  or  the  decision  of  the  Governor- 
General  in  Council. 

At  the  commencement  of  the  argument  a  doubt  was  suggested 
as  to  the  competency  of  the  present  appeal,  in  consequence  of 
the  so-called  appeal  to  the  Governor-General  in  Council  pro- 
vided by  the  Act.  But  their  Lordships  are  satisfied  that  the 
provisions  of  sub-sects.  2  and  3  do  not  operate  to  withdraw  such 
a  question  as  that  involved  in  the  present  case  from  the  juris- 
diction of  the  ordinary  tribunals  of  the  country. 

Sub-sects.  1,  2,  and  3  of  sect.  22  of  the  Manitoba  Act,  1870, 
differ  but  slightly  from  the  corresponding  sub-sections  of  sect.  93 
of  the  British  North  America  Act,  1867.  The  only  important 
difference  is  that  in  the  Manitoba  Act,  in  sub-sect.  1,  the  words 
"  by  law  "  are  followed  by  the  words  "  or  practice,"  which  do  not 
occur  in  the  corresponding  passage  in  the  British  North 
America  Act,  1867.  These  words  were  no  doubt  introduced  to 
meet  the  special  case  of  a  country  which  had  not  as  yet  enjoyed 
the  security  of  laws  properly  so  called.    It  is  not  perhaps  very 
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easy  to  define  precisely  the  meaning  of  such  an  expression  as 
"having  a  right  or  privilege  by  practice."  But  the  object  of  the 
enactment  is  tolerably  clear.  Evidently  the  word  "  practice  "  is 
not  to  be  construed  as  equivalent  to  "  custom  having  the 
force  of  law."  Their  Lordships  are  convinced  that  it  must 
have  been  the  intention  of  the  legislature  to  preserve  every  legal 
right  or  privilege,  and  every  benefit  or  advantage  in  the  nature 
of  a  right  or  privilege,  with  respect  to  denominational  schools, 
which  any  class  of  persons  practically  enjoyed  at  the  time  of  the 
Union. 

What  then  was  the  state  of  things  when  Manitoba  was  ad- 
mitted to  the  Union  ?  On  this  point  there  is  no  dispute.  It 
is  agreed  that  there  was  no  law  or  regulation  or  ordinance  with 
respect  to  education  in  force  at  the  time.  There  were,  there- 
fore, no  rights  or  privileges  with  respect  to  denominational 
schools  existing  by  law.  The  practice  which  prevailed  in  Mani- 
toba before  the  Union  is  also  a  matter  on  which  all  parties 
are  agreed.  The  statement  on  the  subject  by  Archbishop 
Tache,  the  Eoman  Catholic  Archbishop  of  St.  Boniface,  who  has 
given  evidence  in  Barrett's  case,  has  been  accepted  as  accurate 
and  complete. 

"  There  existed,"  he  says,  "  in  the  territory  now  constituting 
the  province  of  Manitoba  a  number  of  effective  schools  for 
children. 

"These  schools  were  denominational  schools,  some  of  them 
being  regulated  and  controlled  by  the  Koman  Catholic  Church 
and  others  by  various  Protestant  denominations. 

"  The  means  necessary  for  the  support  of  the  Koman  Catholic 
schools  were  supplied  to  some  extent  by  school  fees  paid  by  some 
of  the  parents  of  the  children  who  attend  the  schools,  and  the 
rest  was  paid  out  of  the  funds  of  the  Church,  contributed  by  its 
members. 

"During  the  period  referred  to,  Eoman  Catholics  had  no 
interest  in  or  control  over  the  schools  of  the  Protestant  denomi- 
nations, and  the  members  of  the  Protestant  denominations  had 
no  interest  in  or  control  over  the  schools  of  Koman  Catholics. 
There  were  no  public  schools  in  the  sense  of  State  schools.  The 
members  of  the  Koman  Catholic  Church  supported  the  schools 
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of  their  own  Church  for  the  benefit  of  Eoman  Catholic  children, 
and  were  not  under  obligation  to,  and  did  not  contribute  to,  the 
support  of  any  other  schools." 

Now,  if  the  state  of  things  which  the  archbishop  describes  as 
existing  before  the  Union  had  been  a  system  established  by  law, 
what  would  have  been  the  rights  and  privileges  of  the  Roman 
Catholics  with  respect  to  denominational  schools  ?  They  would 
have  had  by  law  the  right  to  establish  schools  at  their  own 
expense,  to  maintain  their  schools  by  school  fees  or  voluntary 
contributions,  and  to  conduct  them  in  accordance  with  their  own 
religious  tenets.  Every  other  religious  body,  which  was  engaged 
in  a  similar  work  at  the  time  of  the  Union,  would  have  had 
precisely  the  same  right  with  respect  to  their  denominational 
schools.  Possibly  this  right,  if  it  had  been  defined  or  recog- 
nised by  positive  enactment,  might  have  had  attached  to  it  as  a 
necessary  or  appropriate  incident  the  right  of  exemption  from 
any  contribution  under  any  circumstances  to  schools  of  a  dif- 
ferent denomination.  But,  in  their  Lordships'  opinion,  it  would 
be  going  much  too  far  to  hold  that  the  establishment  of  a 
national  system  of  education  upon  an  unsectarian  basis  is  so 
inconsistent  with  the  right  to  set  up  and  maintain  denominational 
schools  that  the  two  things  cannot  exist  together,  or  that  the 
existence  of  the  one  necessarily  implies  or  involves  immunity 
from  taxation  for  the  purpose  of  the  other.  It  has  been  objected 
that  if  the  rights  of  Roman  Catholics,  and  of  other  religious 
bodies,  in  respect  of  their  denominational  schools,  are  to  be  so 
strictly  measured  and  limited  by  the  practice  which  actually 
prevailed  at  the  time  of  the  Union,  they  will  be  reduced  to  the 
condition  of  a  "  natural  right "  which  "  does  not  want  any  legis- 
lation to  protect  it."  Such  a  right,  it  was  said,  cannot  be  called 
a  privilege  in  any  proper  sense  of  the  word.  If  that  be  so,  the 
only  result  is  that  the  protection  which  the  Act  purports  to 
extend  to  rights  and  privileges  existing  "  by  practice  "  has  no 
more  operation  than  the  protection  which  it  purports  to  afford  to 
rights  and  privileges  existing  "  by  law."  It  can  hardly  be  con- 
tended that,  in  order  to  give  a  substantial  operation  aod  effect  to 
a  saving  clause  expressed  in  general  terms,  it  is  incumbent  upon 
the  Court  to  discover  privileges  which  are  not  apparent  of  them- 
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selves,  or  to  ascribe  distinctive  and  peculiar  features  to  rights 
which  seem  to  be  of  such  a  common  type  as  not  to  deserve  special 
notice  or  require  special  protection. 

Manitoba  having  been  constituted  a  province  of  the  Dominion 
in  1870,  the  provincial  legislature  lost  no  time  in  dealing  with 
the  question  of  education.  In  1871  a  law  was  passed  which 
established  a  system  of  denominational  education  in  the  common 
schools,  as  they  were  then  called.  A  board  of  education  was 
formed,  which  was  to  be  divided  into  two  sections,  Protestant 
and  Roman  Catholic.  Each  section  was  to  have  under  its  control 
and  management  the  discipline  of  the  schools  of  the  section. 
Under  the  Manitoba  Act  the  province  had  been  divided  into 
twenty-four  electoral  divisions,  for  the  purpose  of  electing 
members  to  serve  in  the  legislative  assembly.  By  the  Act  of 
1871  each  electoral  division  was  constituted  a  school  district  in 
the  first  instance.  Twelve  electoral  divisions,  comprising 
mainly  a  Protestant  population,"  were  to  be  considered  Pro- 
testant school  districts ;  twelve,  "  comprising  mainly  a  Roman 
Catholic  population,"  were  to  be  considered  Roman  Catholic 
school  districts.  Without  the  special  sanction  of  the  section 
there  was  not  to  be  more  than  one  school  in  any  school  district. 
The  male  inhabitants  of  each  school  district,  assembled  at  an 
annual  meeting,  were  to  decide  in  what  manner  they  should 
raise  their  contributions  towards  the  support  of  the  school  in 
addition  to  what  was  derived  from  public  funds.  It  is  perhaps 
not  out  of  place  to  observe  that  one  of  the  modes  prescribed  was 
"  assessment  on  the  property  of  the  school  district,"  which  must 
have  involved,  in  some  cases  at  any  rate,  an  assessment  on  Roman 
Catholics  for  the  support  of  a  Protestant  school,  and  an  assess- 
ment on  Protestants  for  the  support  of  a  Roman  Catholic  school. 
In  the  event  of  an  assessment,  there  was  no  provision  for  exemp- 
tion, except  in  the  case  of  the  father  or  guardian  of  a  school  child 
— a  Protestant  in  a  Roman  Catholic  school  district  or  a  Roman 
Catholic  in  a  Protestant  school  district — who  might  escape  by 
sending  the  child  to  the  school  of  the  nearest  district  of  the 
other  section,  and  contributing  to  it  an  amount  equal  to  what  he 
would  have  paid  if  he  had  belonged  to  that  district. 

The  laws  relating  to  education  were  modified  from  time  to 
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time.  But  the  system  of  denominational  education  was  main- 
tained in  full  vigour  until  1890.  An  Act  passed  in  1881, 
following  an  Act  of  1875,  provided,  among  other  things,  that 
the  establishment  of  a  school  district  of  one  denomination  should 
not  prevent  the  establishment  of  a  school  district  of  the  other 
denomination  in  the  same  place,  and  that  a  Protestant  and  a 
Eoman  Catholic  district  might  include  the  same  territory  in 
whole  or  in  part.  From  the  year  1876  until  1890,  enactments 
were  in  force  declaring  that  in  no  case  should  a  Protestant 
ratepayer  be  obliged  to  pay  for  a  Eoman  Catholic  school  or  a 
Eoman  Catholic  ratepayer  for  a  Protestant  school. 

In  1890  the  policy  of  the  past  nineteen  years  was  reversed ; 
the  denominational  system  of  public  education  was  entirely 
swept  away.  Two  Acts  in  relation  to  education  were  passed. 
The  first  (53  Yict.  c.  37)  established  a  department  of  education, 
and  a  board  consisting  of  seven  members,  known  as  the  "  Advisory 
Board."  Four  members  of  the  board  were  to  be  appointed  by 
the  Department  of  Education,  two  were  to  be  elected  by  the 
public  and  high  school  teachers,  and  the  seventh  member  was  to 
be  appointed  by  the  University  Council.  One  of  the  powers  of 
the  advisory  board  was  to  prescribe  the  forms  of  religious  exercises 
to  be  used  in  the  schools. 

!  The  Public  Schools  Act,  1890  (53  Vict.  c.  38),  enacted  that  all 
Protestant  and  Eoman  Catholic  school  districts  should  be  subject 
to  the  provisions  of  the  Act,  and  that  all  public  schools  should  be 
free  schools.  The  provisions  of  the  Act  with  regard  to  religious 
exercises  are  as  follows : — 

"  6.  Eeligious  exercises  in  the  public  schools  shall  be  con- 
ducted according  to  the  regulations  of  the  advisory  board. 
The  time  for  such  religious  exercises  shall  be  just  before  the 
closing  hour  in  the  afternoon.  In  case  the  parent  or  guardian 
of  any  pupil  notifies  the  teacher  that  he  does  not  wish  such 
pupil  to  attend  such  religious  exercises,  then  such  pupil  shall 
be  dismissed  before  such  religious  exercises  take  place. 

"  7.  Eeligious  exercises  shall  be  held  in  a  public  school  entirely 
at  the  option  of  the  school  trustees  for  the  district,  and  upon 
receiving  written  authority  from  the  trustees  it  shall  be  the 
duty  of  the  teachers  to  hold  such  religious  exercises. 
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'"8.  The  public  schools  shall  be  entirely  non-sectarian,  and 
mo  religious  exercises  shall  be  allowed  therein  except  as  above 
provided." 

The  Act  then  provides  for  the  formation,  alteration,  and 
union  of  school  districts,  for  the  election  of  school  trustees,  and 
for  levying  a  rate  on  the  taxable  property  in  each  school  district 
'for  school  purposes.  In  cities  the  municipal  council  is  required 
^to  levy  and  collect  upon  the  taxable  property  within  the 
municipality  such  sums  as  the  school  trustees  may  require  for 
school  purposes.  A  portion  of  the  legislative  grant  for  educa- 
tional purposes  is  allotted  to  public  schools ;  but  it  is  provided 
that  any  school  not  conducted  according  to  all  the  provisions 
of  the  Act,  or  any  Act  in  force  for  the  time  being,  or  the 
regulations  of  the  Department  of  Education,  or  the  advisory 
board,  shall  not  be  deemed  a  public  school  within  the  meaning 
of  the  law,  and  shall  not  participate  in  the  legislative  grant. 
Sect.  141  provides  that  no  teacher  shall  use  or  permit  to  be 
used  as  text-books  any  books  except  such  as  are  authorized  by 
the  advisory  board,  and  that  no  portion  of  the  legislative 
grant  shall  be  paid  to  any  school  in  which  unauthorized  books 
'are  used.  Then  there  are  two  sections  (178  and  179)  which  call 
for  a  passing  notice,  because,  owing  apparently  to  some  mis- 
•apprehension,  they  are  spoken  of  in  one  of  the  judgments  under 
appeal  as  if  their  effect  was  to  confiscate  Eoman  Catholic 
property.  They  apply  to  cases  where  the  same  territory  was 
covered  by  a  Protestant  school  district  and  by  a  Koman  Catholic 
district.  In  such  a  case  Roman  Catholics  were  really  placed  in 
a  better  position  than  Protestants.  Certain  exemptions  were  to 
be  made  in  their  favour  if  the  assets  of  their  district  exceeded 
its  liabilities,  or  if  the  liabilities  of  the  Protestant  school  district 
exceeded  its  assets.  But  no  corresponding  exemptions  were  to 
be  made  in  the  case  of  Protestants. 

Such  being  the  main  provisions  of  the  Public  Schools  Act, 
1890,  their  Lordships  have  to  determine  whether  that  Act 
prejudicially  affects  any  right  or  privilege  with  respect  to 
denominational  schools  which  any  class  of  persons  had  by  law 
or  practice  in  the  province  at  the  Union. 

Notwithstanding  the  Public   Schools  Act,   1890,  Roman 
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Catholics  and  members  of  every  other  religious  body  in  Mani- 
toba are  free  to  establish  schools  throughout  the  province  ;  they 
are  free  to  maintain  their  schools  by  school  fees  or  voluntary 
subscriptions ;  they  are  free  to  conduct  their  schools  according 
to  their  own  religious  tenets  without  molestation  or  interference. 
JSTo  child  is  compelled  to  attend  a  public  school.  No  special 
advantage  other  than  the  advantage  of  a  free  education  in 
schools  conducted  under  public  management  is  held  out  to 
those  who  do  attend.  But  then  it  is  said  that  it  is  impossible 
for  Eoman  Catholics,  or  for  members  of  the  Church  of  England 
(if  their  views  are  correctly  represented  by  the  Bishop  of 
Eupert's  Land,  who  has  given  evidence  in  Logan's  case ),  to 
send  their  children  to  public  schools  where  the  education  is  not 
superintended  and  directed  by  the  authorities  of  their  Church, 
and  that  therefore  Eoman  Catholics  and  members  of  the  Church 
of  England  who  are  taxed  for  public  schools,  and  at  the  same 
time  feel  themselves  compelled  to  support  their  own  schools,  are 
in  a  less  favourable  position  than  those  who  can  take  advantage 
of  the  free  education  provided  by  the  Act  of  1890.  That  may 
be  so.  But  what  right  or  privilege  is  violated  or  prejudicially 
affected  by  the  law  ?  It  is  not  the  law  that  is  in  fault.  It  is 
owing  to  religious  convictions  which  everybody  must  respect, 
and  to  the  teaching  of  their  Church,  that  Eoman  Catholics  and 
members  of  the  Church  of  England  find  themselves  unable  to 
partake  of  advantages  which  the  law  offers  to  all  alike. 

Their  Lordships  are  sensible  of  the  weight  which  must  attach 
to  the  unanimous  decision  of  the  Supreme  Court.  They  have 
anxiously  considered  the  able  and  elaborate  judgments  by  which 
that  decision  has  been  supported.  But  they  are  unable  to  agree 
with  the  opinion  which  the  learned  judges  of  the  Supreme 
Court  have  expressed  as  to  the  rights  and  privileges  of  Eoman 
Catholics  in  Manitoba  at  the  time  of  the  Union.  They  doubt 
whether  it  is  permissible  to  refer  to  the  course  of  legislation 
between  1871  and  1890,  as  a  means  of  throwing  light  on  the 
previous  practice  or  on  the  construction  of  the  saving  clause  in 
the  Manitoba  Act.  They  cannot  assent  to  the  view,  which 
seems  to  be  indicated  by  one  of  the  members  of  the  Supreme 
Court,  that  public  schools  under  the  Act  of  1890  are  in  reality 
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Protestant  schools.  The  legislature  has  declared  in  so  many 
words  that  "  the  public  schools  shall  be  entirely  unsectarian," 
and  that  principle  is  carried  out  throughout  the  Act. 

With  the  policy  of  the  Act  of  1890  their  Lordships  are  not 
concerned.  But  they  cannot  help  observing  that,  if  the  views 
of  the  respondents  were  to  prevail,  it  would  be  extremely 
difficult  for  the  provincial  legislature,  which  has  been  entrusted 
with  the  exclusive  power  of  making  laws  relating  to  education 
to  provide  for  the  educational  wants  of  the  more  sparsely 
inhabited  districts  of  a  country  almost  as  large  as  Great  Britain, 
and  that  the  powers  of  the  legislature,  which  on  the  face  of  the 
Act  appear  so  large,  would  be  limited  to  the  useful  but  some- 
what humble  ofSce  of  making  regulations  for  the  sanitary 
conditions  of  school-houses,  imposing  rates  for  the  support  of 
denominational  schools,  enforcing  the  compulsory  attendance  of 
scholars,  and  matters  of  that  sort. 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty 
that  these  appeals  ought  to  be  allowed  with  costs.  In  the  Citif 
of  Winnipeg  v.  Barrett  it  will  be  proper  to  reverse  the  order 
of  the  Supreme  Court  with  costs,  and  to  restore  the  judgment  of 
the  Court  of  Queen's  Bench  for  Manitoba.  In  the  City  of 
Winnipeg  v.  Logan  the  order  will  be  to  reverse  the  judgment 
of  the  Court  of  Queen's  Bench,  and  to  dismiss  Mr.  Logan's 
application,  and  discharge  the  rule  nisi  and  the  rule  absolute 
with  costs. 
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Solicitors  for  the  city  of  Winnipeg  :  FresJifields  &  Williams. 
Solicitors  for  Barrett :  Bompas,  Bisclioff  &  Co. 
Solicitors  for  Logan  :  Harrison  &  Powell. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOYA  SCOTIA. 

Law  of  Nova  Scotia — Revised  Statutes  of  Nova  Scotia  (^5th  Series'),  c.  7,  s.  19- — 
Appointment  of  Arhitrator  in  default  of  the  Proprietor — Notice  not  necessary. 

Where  tlie  warden  of  the  municipality  had  under  Revised  Statutes  of 
Nova  Scotia  (5th  Series),  c.  7,  s.  19,  appointed  an  arbitrator  on  behalf  of 
the  respondent  to  estimate  damages  to  be  paid  to  him  by  the  appellants 
under  the  statute,  and  it  appeared  that  the  respondent  had  received  and 
neglected  a  notice  under  sect.  18  to  appoint : — 

Held,  that  such  appointment  was  not  a  judicial  act,  and  that  a  fresh 
notice  to  the  respondent  in  relation  thereto  was  not  a  condition  precedent 
to  its  validity. 

Where  an  award  gave  to  a  landowner  a  fixed  sum  as  estimated  damages 
for  all  works  or  occupation  necessary  to  or  required  by  the  mining  lessee, 
held,  that  having  regard  to  the  subject-matter  and  scope  of  the  Act,  such 
award  was  not  bad  for  uncertainty. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Crown  Side), 
dated  July  10,  1891,  which  ordered  that  the  award  and  all  pro- 
ceedings in  the  arbitration  should  be  set  aside  with  costs. 

The  question  at  issue  was  as  to  the  validity  of  an  award  under 
sect.  20  of  the  Mines  and  Minerals  Consolidation  Act,  c.  7  of 
the  Eevised  Statutes  of  Nova  Scotia  (5th  Series). 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Jelf,  Q.C.,  and  Tyrell  Paine,  for  the  appellants,  contended  that 
the  judgment  should  be  reversed  and  the  award  established. 
The  award  could  not  be  void  for  uncertainty,  for  it  followed  the 
precise  words  of  sect.  20  in  defining  the  subjects  for  which  the 
damages  were  assessed.  Those  damages  must  be  taken  to  be  in 
respect  of  the  exercise  of  all  the  statutory  rights  given  to  the 
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mining  lessee  over  the  whole  of  the  area  mentioned  in  the      J.  C. 
award ;  and  there  was  no  necessity  to  define  them  more  minutely,  1892 
and  so  incur  the  risk  of  further  disputes.    There  was  no  dispute  Talgeave 
between  the  parties  as  to  the  amount  of  land  to  be  occupied  by  jv^i^g 
the  mining  lessee  for  the  purpose  of  exercising  mining  rights ;  Company 
and  consequently  no  necessity  for  the  award  specifying  the  McMillan. 
particular  lands  to  which  it  applied.    The  award  is  as  certain 
as  the  circumstances  will  permit :  see  Fhilips  v.  Knightley  (1) ; 
Cargey  v.  Aitcheson  (2). 

With  regard  to  the  invalidity  of  the  appointment  of  the 
arbitrator,  the  warden  of  the  municipality  was  empowered  by 
statute  to  appoint  him  upon  default  in  that  respect  by  the 
respondent  who  was  entitled  to  appoint  in  the  first  instance. 
Notice  had  been  given  to  him  by  the  warden  to  make  his 
appointment,  and  he  made  default.  Thereupon  the  title  of  the 
warden  to  appoint  was  complete,  and  the  respondent  was  not 
entitled  to  notice  of  the  appellants'  application  to  him  to  exercise 
that  right. 

Ghannell,  Q.C.,  and  Gore,  for  the  respondent,  contended  that 
the  award  was  bad  for  uncertainty.  It  ought  to  have  specified 
the  lands  required  by  the  lessee;  and  also  all  the  matters  in 
respect  of  which  damages  were  assessed.  Until  the  lands  have 
been  duly  specified  and  found  to  be  required  for  the  purposes 
mentioned  in  sect.  20,  the  jurisdiction  of  the  arbitrator  to  assess 
damages  does  not  arise.  No  reference  in  fact  was  held  upon 
the  award ;  or  if  any,  it  was  not  held  at  the  place  and  time 
notified  and  was  not  attended  by  the  respondent,  who  had  no 
sufficient  notice  and  no  sufficient  opportunity  of  attending  it. 
The  arbitrators  moreover  assessed  damages  without  evidence 
and  without  inspecting  the  property.  Further,  there  was  no 
valid  appointment  of  an  arbitrator  by  the  warden.  He  pur- 
ported to  appoint  without  notice  to  the  respondent  and  other 
surface  owners.  The  appointment  of  an  arbitrator  by  the  warden 
was  a  judicial  act :  Lord  v.  Lord  (3)  ;  In  re  Eopper  (4).  When 
a  judicial  Act  is  done  affecting  the  rights  of  parties,  they  are 

(1)  2  Str.  903.  (3)  26  L.  J.  (Q.B.)  34. 

(2)  2  B.  &  C.  170.  (4)  Law  Rep.  2  Q.  B.  367. 
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Palgrave 
Gold 
Mining 
Company 
v. 

McMillan.      1892.  July  23.    The  judgment  of  their  Lordships  was  de- 
'      livered  by 

LoED  Hobhouse: — 

The  appellants  hold  a  lease  from  the  Crown  of  certain  gold 
mines,  which  extend  over  the  whole  of  a  small  island  situate  in 
Isaac's  Harbour,  and  called  Hurricane  Point.  The  respondent 
is  the  owner  of  a  plot  of  land  in  the  island.  The  question  is  as 
to  the  validity  of  an  award  made  for  the  purpose  of  estimating 
the  damages  to  be  paid  to  the  owners  by  the  lessees  under  the 
provisions  of  the  statute,  chap.  7,  of  the  Kevised  Statutes  of  Nova 
Scotia  (5th  Series). 

The  award  embraced  damages  to  be  paid  to  other  landowners 
besides  the  respondent,  but  its  validity  has  been  challenged 
by  the  respondent  alone.  For  that  purpose  he  applied  in  the 
Supreme  Court  for  a  writ  of  certiorari,  and  he  also  moved  the 
Court  to  quash  the  award.  The  appellants'  counsel  have  urged 
objections  to  the  propriety  of  that  procedure.  But  it  is  clear 
that  an  invalid  award  may  be  set  aside  in  some  way  or  other 
by  the  Supreme  Court;  and  it  is  not  suggested  but  that  the 
merits  of  this  case  were  fully  brought  before  the  Court.  There- 
fore, even  if  the  appellants  could  shew  that  the  proceedings  were 
informally  started,  their  Lordships  would  not  on  that  ground  be 
willing  to  reverse  the  judgment ;  and  so  they  declined  to  hear 
the  point  argued. 

It  will  be  convenient  to  state  the  material  provisions  of  the 
statute  which  governs  the  case. 

Sect.  18  is  as  follows  :  "  When  the  holder  of  a  lease  of  areas 
on  private  lands  cannot  make  an  agreement  with  the  owner 
thereof  for  leave  to  enter  and  for  easements,  and  for  damage  to 
such  lands,  and  for  the  other  purposes  mentioned  in  sect.  20  of 
this  chapter,  it  shall  be  lawful  for  such  holder  to  give  notice 

(1)  14  C.  B.  (N.S.)  180. 
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to  the  owner  or  tenant  to  appoint  an  arbitrator  to  act  with      J.  0. 
another  arbitrator  named  by  the  lessee  of  the  areas,  in  order  to  1892 
award  the  amount  of  damages  to  which  the  owner  or  tenant  palgravb 
shall  be  entitled,  by  reason  of  the  opening  and  working  of  a  mine  ^{^^^ 
in  such  lands,  and  the  doing  the  acts  or  things  contemplated  Company 
by  this  section  and  the  said  sect.  20 :  and  if  any  lessee  shall  enter  McMillan. 
and  work  upon  the  land  leased  before  he  shall  have  agreed  with 
the  owner  of  the  land,  or  have  proceeded  to  have  his  damages 
appraised  in  accordance  with  this  section,  the  owner  may  complain 
to  the  Supreme  Court,  who  shall  investigate  the  complaint, 
and  if  the  same  is  substantiated  shall  declare  the  lease  to  be 
forfeited." 

By  sect.  19  it  is  enacted  that — "  If  the  proprietor  refuses  or 
declines  to  appoint  an  arbitrator,  or  when  for  any  other  reason  no 
arbitrator  is  appointed  by  the  proprietor  in  the  time  limited 
therefor  in  the  notice  provided  for  by  the  next  preceding  section, 
the  warden  of  the  municipality  wherein  the  lands  lie  shall,  on 
being  satisfied  by  affidavit  that  such  notice  has  come  to  the 
knowledge  of  such  owner,  agent,  or  tenant,  or  that  such  owner, 
agent,  or  tenant  wilfully  evades  the  service  of  such  notice,  or 
cannot  be  found,  and  that  reasonable  efforts  have  been  made  to 
effect  such  service,  and  that  the  notice  was  left  at  the  last  place 
of  abode  of  such  owner,  agent,  or  tenant,  appoint  an  arbitrator  on 
his  behalf." 

By  sect.  20  it  is  enacted  that — "All  arbitrators  appointed 
under  the  authority  of  this  chapter  shall  be  sworn  before  a 
justice  of  the  peace  to  the  impartial  discharge  of  the  duties 
assigned  to  them ;  and  they  shall  forthwith  proceed  to  estimate 
the  reasonable  damages  which  the  owners  and  tenants  of  such 
lands  according  to  their  several  interests  therein  shall  sustain  by 
reason  of  the  opening  of  necessary  shafts  and  other  excavations, 
the  construction  of  roads  and  drains,  the  erection  of  necessary 
works  and  buildings  thereon,  and  of  the  occcupation  of  so  much 
thereof  (to  be  determined  by  the  Inspector  of  Mines  in  the  event 
of  any  dispute  arising  in  respect  thereof)  as  the  lessee  may 
require  for  all  purposes  connected  with  the  opening  and  working 
of  a  mine  to  the  most  advantage  thereon,  including  therein  all 
such  ^spaces  as  may  be  necessary  from  time  to  time  for  a  dumping 
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ground  or  grounds  for  depositing  the  mineral  minedy  as  well  as. 
slate,  stone,  shale,  screenings,  waste  coal,  refuse,  rubbish,  and  all 
other  material  mined  or  excavated  by  such  lessee  and  those 
claiming  under  him." 

Sect.  26  provides  for  damages  ensuing  subsequent  to  the  agree- 
ment or  award,  and  sect.  44  gives  protection  to  buildings  and 
enclosures. 

On  the  23rd  of  April,  1890,  the  appellants  served  a  written 
notice  on  the  respondent  and  twelve  other  persons,  being  all  the 
landowners  of  Hurricane  Point.  After  describing  the  ambit  of 
the  island,  and  referring  to  the  Crown  lease  and  to  the  statute,, 
the  notice  proceeded  as  follows  : — 

"  Pursuant  to  the  provisions  of  said  chap.  7  of  the  Kevised 
Statutes  of  Nova  Scotia  (5th  Series),  the  said  Palgrave  Gold 
Mining  Company,  lessee  as  aforesaid  of  the  areas  and  the 
mining  rights  in  said  areas  covered  by  the  lands  above  referred 
to,  hereby  notify  you  and  each  and  every  of  you,  and  all  persons 
having  or  claiming  any  right  to  damages  for  entry  upon  the  said 
lands  by  reason  of  the  opening  of  necessary  shafts,  and  other 
excavations,  the  construction  of  roads  and  drains,  the  execution 
of  necessary  works  and  buildings  thereon,  and  of  the  occupation 
of  so  much  thereof  as  the  lessees  may  require  for  all  purposes, 
connected  with  the  opening  of  a  mine  to  the  most  advantage 
thereon,  including  therein  all  such  space  as  may  be  necessary 
from  time  to  time  as  a  dumping  ground  or  grounds  for  depositing 
the  mineral  mined,  as  well  as  slate,  stone,  shale,  screenings,, 
waste  coal,  refuse,  rubbish,  and  all  other  material  mined  or  exca- 
vated by  said  lessee  or  those  claiming  under  said  lessee,  to 
appoint  on  or  before  the  5th  day  of  May,  1890,  an  arbitrator  to 
act  with  Hercules  Hewitt,  the  arbitrator  named  by  or  on  behalf 
of  the  said  lessee,  in  order  to  award  the  amount  of  said  damages^ 
to  which  you  are  or  shall  be  entitled  by  reason  of  the  opening 
and  working  of  a  mine  in  said  lands,  and  the  doing  the  acts  and 
things  contemplated  by  the  said  sects.  18  and  20  of  said  chap.  % 
of  the  Kevised  Statutes  of  Nova  Scotia  (5th  Series)." 

It  will  be  observed  that  the  notice  follows  the  terms  of 
sect.  20  of  the  statute,  except  that  there  is  no  mention  of  the 
Inspector  of  Mines. 
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The  respondent  replied  by  a  counter-notice,  stating  that  he      J.  0. 
"  hereby  objects  to  the  said  notice,  to  the  arbitrator  Hercules  1892 
Hewitt  therein  named  as  arbitrator  on  behalf  of  the  said  com-  palgrave 
pany,  and  to  all  or  any  proceedings  which  have  been  or  may  be  mining 
instituted  or  carried  on  under  the  said  Act  in  pursuance  of  the  Company 
notice,  on  the  following  among  other  grounds."    He  then  sets  McMillak. 
forth  fourteen  grounds  of  objection,  contending  that  Hewitt  was 
an  improper  person  for  arbitrator,  and  that  the  company  were 
not  in  a  position  to  take  the  steps  they  were  taking. 

Upon  that  the  appellants  made  application  to  the  warden 
of  the  municipality,  who,  after  receiving  the  necessary  affidavit, 
of  his  own  authority  appointed  Hugh  Hughes  to  be  arbitrator  on 
behalf  of  the  landowners. 

On  the  17th  of  May  the  arbitrators  caused  a  written  notice  to 
be  served  on  the  respondent  and  the  twelve  other  landowners  in 
the  following  terms : — 

"  Take  notice  that,  in  consequence  of  your  not  having  ap- 
pointed an  arbitrator  in  compliance  with  the  notice  served  upon 
you  on  the  23rd  day  of  April  last,  and  the  warden  of  the  muni- 
cipality wherein  the  lands  referred  to  in  said  notice  lie  being 
satisfied  by  affidavit  of  the  due  service  of  such  notice  on  all 
the  parties  therein  named  for  the  period  of  ten  days  and  up- 
wards, said  parties  being  residents  in  the  county  wherein  the 
lands  lie,  has  appointed  Hugh  Hughes  as  the  arbitrator  on  your 
behalf,  and  the  arbitrator  so  appointed  and  the  arbitrator  ap- 
pointed by  the  Palgrave  Gold  Mining  Company,  both  of  whom 
have  been  duly  sworn  to  the  impartial  discharge  of  the  duties 
assigned  them,  will  meet  at  nine  o'clock  in  the  forenoon,  on 
the  19th  day  of  May  instant,  at  Hurricane  Island  or  Hurricane 
Point,  at  Isaac's  Harbour,  in  the  county  of  Guysborough,  to 
estimate  and  award  the  reasonable  damages  which  you  shall 
sustain  according  to  your  several  interests  from  the  mining  and 
other  things  to  be  done,  and  buildings  and  works  to  be  erected, 
more  particularly  mentioned  in  said  notice  served  upon  you ; 
and  you  are  hereby  notified  to  attend  said  assessment  of  damages, 
and,  in  default  of  your  so  attending,  the  arbitrators  will  proceed 
ex  parte  to  assess  and  award  such  damages." 

On  the  same  day,  after  service  of  the  notice  on  the  respondent, 
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Hughes  exhibited  ^to  him  his  authority  to  act  ^  as  arbitrator, 
whereupon  the  respondent  forbad  him  to  enter  the  island,  and 
said  that  he  would  not  get  there,  and  if  he  had  attempted  to  do 
so  he  would  have  been  prevented. 

Nevertheless,  on  the  19th  the  two  arbitrators,  accompanied  by- 
Mr.  Fisher  on  behalf  of  the  company,  took  a  boat  and  rowed 
over  to  the  island.  When  they  neared  the  land  they  were  met 
by  the  respondent  and  twelve  other  men,'  some  of  whom  were 
armed  with  guns  and  pistols,  and  who  threatened  the  party  with 
death  if  they^  attempted  to  land.  The  arbitrators  rowed  twice 
round  the  island,  seeking  a  spot  to  put  in  at,  but  the  respondent 
and  his  men  met  them  everywhere  with  the  same  threats.  Even 
when  they  tried  to  land  upon  a  wharf  below  high-water  mark 
belonging  to  the  company,  the  thirteen  men  came  to  the  front 
of  the  wharf  and  threatened  to  shoot  if  the  boat  came  closer. 

Thus  prevented  from  conducting  the  arbitration  on  the  land 
which  was  the  subject  of  it,  the  arbitratorsfproceeded  as  best 
they  could.  One  of  them  is  thoroughly  acquainted  with  the 
island.  The  other  says  that  he  was  able  by  rowing  round  the 
island  to  get  a  fair  view  of  it,  and  to  judge  of  its  value,  and  to 
estimate  the  damages.  The  whole  island  is  only  acres  in 
extent.    Mr.  Fisher  describes  it  as  follows  : — 

"  The  land  is  of  a  flat  surface  and  very  narrow,  in  places  not 
over  sixty  feet,  and  can  be  seen  nearly  as  well  from  the  water  as 
when  on  its  surface,  and  its  value  judged  of  also.  It  is  a  piece 
of  land  very  rocky  and  barren,  and,  with  the  exception  of  two 
or  three  small  spots,  is  unfit  for  cultivation,  and  is  of  very  little 
value  except  in  connection  with  the  gold  mining  areas  owned  by 
the  said  company." 

The  arbitrators  substantially  agree  in  that  description,  nor  is 
there  any  contradiction  of  it. 

The  award  is  dated  the  19  th  of  May,  and  is  as  follows : — 


"  Award. 

"  To  all  to  whom  these  presents  shall  come,  greeting : — 
"  Whereas,  the  Palgrave  Gold  Mining  Company  are  the  lessees 
of  certain  mining  leases  issued  by  the  Provincial  Government  of 
Nova  Scotia,  and  still  in  force,  authorizing  said  company  to 
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mine,  after  the  assessment  of  damages  for  surface  rights  on 
lands  at  Isaac's  Harbour,  in  the  county  of  Guysborough,  known 
as  Hurricane  Point  or  Hurricane  Island,  owned  or  claimed  to  be 
owned  by  Allan  McMillan,  Stephen  McMillan,  Elizabeth  Giffin, 
John  McMillan,  Eobert  C.  McMillan,  Eeuben  McMillan,  Lorinda 
Cox,  Mary  Jane  Sweet,  Hugh  McMillan,  Effie  McMillan,  Stephen 
Sweet,  A.  B.  Cox,  and  Whitman  Giffin. 

"  And  whereas,  the  said  company  having  been  unable  to  make 
an  arrangement  with  such  owners  as  to  the  amount  to  be  paid 
them  for  such  damages,  caused  a  notice  to  be  served  on  said 
parties,  and  each  and  every  of  them  agreeably  to  the  statute  in 
each  case  made  and  provided  to  appoint  an  arbitrator  on  a  day 
therein  named,  and  the  said  owners  having  failed  to  comply  or 
make  such  appointment,  and  the  warden  of  the  municipality 
wherein  the  lands  lie,  having  been  satisfied  by  affidavit  of  the 
due  service  of  said  notice  and  of  the  other  facts  above  stated, 
appointed  the  undersigned  Hugh  Hughes,  an  arbitrator,  on 
behalf  of  said  owners,  to  act  with  Hercules  Hewitt,  the  other 
undersigned  arbitrator  appointed  by  said  company ;  all  of  which 
facts  above  stated  have  been  duly  proved  before  us  by  sworn 
testimony. 

"  Now  know  ye,  that  we,  the  said  arbitrators  so  appointed, 
having  been  duly  sworn  to  the  impartial  discharge  of  the  duties 
assigned  to  us  in  this  behalf,  and  having  caused  notice  to  be 
served  on  all  the  parties  to  attend  this  day  for  the  purpose  of 
having  such  assessment  of  damages  awarded,  John  McMillan, 
Stephen  McMillan,  Eobert  C.  McMillan,  Hugh  McMillan,  Whit- 
man Giffin  attended,  and  the  president  of  the  said  company 
having  attended  on  behalf  of  the  said  company,  and  the  above 
and  other  facts  having  been  established  by  proof  to  our  satis- 
faction, do  award  and  adjudge  as  follows — namely,  that  the 
damages  to  be  sustained  and  suffered  by  the  owners,  by  reason 
of  the  opening  of  necessary  shafts  and  other  excavations,  the 
construction  of  roads  and  drains,  the  erection  of  necessary  works 
and  buildings  thereon,  and  of  the  occupation  of  so  much  thereof 
as  the  lessees  may  require  for  purposes  connected  with  the 
opening  and  working  of  a  mine  to  the  most  advantage  thereon, 
including  therein  all  such  spaces  as  may  be  necessary  from  time 
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to  time  for  a  dumping  ground  for  depositing  the  minerals  mined, 
as  well  as  slate,  stone,  shale,  screenings,  waste,  coal,  refuse, 
rubbish,  and  all  other  materials  mined  and  excavated  by  the 
said  company,  and  those  claiming  under  them,  is  fifty  dollars, 
to  be  divided  into  ten  equal  parts,  one  part  or  five  dollars  to 
be  paid  to  each  of  the  following  parties,  namely,  to  the  said 
Allan  McMillan,  Stephen  McMillan,  John  McMillan,  Eobert 
C.  McMillan,  Eeuben  McMillan,  Hugh  McMillan,  and  Effie 
McMillan,  and  one  share  of  five  dollars  to  Whitman  Gififin  and 
Elizabeth  Giffin,  in  right  of  said  Elizabeth  Giffin,  wife  of  said 
Whitman  Giffin,  and  one  share  or  five  dollars  to  Stephen  Sweet 
and  Mary  Jane  Sweet,  in  right  of  the  said  Mary  Jane  Sweet, 
wife  of  the  said  Stephen  Sweet,  and  one  share  or  five  dollars  to 
A.  B.  Cox  and  Lorinda  Cox,  in  right  of  said  Lorinda  Cox,  wife 
of  said  A.  B.  Cox,  all  of  which  sums  shall  be  paid  to  the  said 
parties  respectively  by  the  said  Palgrave  Gold  Mining  Company, 
as  directed  by  chapter  7  of  the  Eevised  Statutes  of  Kova  Scotia 
(5th  Series). 

"  And  we  further  award,  decree,  and  adjudge  that  after  such 
payments  shall  be  made,  or  the  depositing  thereof,  as  directed 
by  said  chapter  or  statute  in  case  of  the  same  being  refused,  that 
the  said  the  Palgrave  Gold  Mining  Company  shall  be  entitled 
to  enter  upon  the  land  herein  mentioned,  for  all  or  any  of  the 
purposes  referred  to  in  this  award,  and  mine  and  do  all  other 
things  mentioned  in  this  award,  for  which  such  damages  have 
been  assessed  and  allowed. 

"Dated  this  19th  day  of  May,  a.d.  1890. 

"  Hugh  Hughes, 
"  Hercules  Hewitt, 

"  Arbitrators." 

The  grounds  submitted  to  the  Supreme  Court  for  invalidating 
the  award  are  stated  by  Weatherbe,  J.,  as  follows : — 

"  1.  The  award  was  bad  for  uncertainty.  The  award  does  not 
shew  for  what  part  of  the  lands  the  arbitrators  have  given 
damages.  That  the  award  should  define  the  number  and  position 
of  shafts,  buildings,  and  everything  else,  including  damages 
likely  to  occur  to  streams  of  water,  &c. 

"  2.  The  award  is  bad  for  awarding  damages  in  a  round  sum^ 
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"  3.  The  arbitrator  was  an  employe  of  the  company.  J.  C. 

"4.  There  was  no  notice  of  the  application  to  the  warden  to  1892 
appoint  an  arbitrator.  Palgrave 

"5.  There  was  no  notice  of  the  appointment  of  arbitrator.  ivfeiNG 

"  After  hearing  Mr.  Eoss  we  considered  it  unnecessary  to  call  Company 
on  Mr.  Wallace  for  the  company  on  the  several  grounds  referred  McMillan. 
to,  except  as  (1.)  to  the  uncertainty  of  the  award ;  (2.)  want  of 
notice  of  application  to  the  warden." 

Their  Lordships  state  this  matter  in  detail,  because  an  addi- 
tional ground  is  now  taken,  and  has  been  earnestly  urged  at  the 
bar.  The  respondent  says  that  the  appeal  should  be  dismissed, 
because  the  award  is  invalid  for  three  reasons,  stated  in  his 
notice  of  motion,  though  not  urged  before  the  Court.  They  are 
as  follows  : — 

"  18.  Because  the  said  arbitrators  did  not  enter  upon  the  lands 
or  view  the  same  before  making  the  said  award. 

"  19.  Because  there  was  no  evidence  before  the  arbitrators  upon 
which  any  award  could  be  made." 

"21.  Because  the  said  John  McMillan  received  no  sufficient 
notice  of  any  meeting  of  the  said  arbitrators,  and  had  no  oppor- 
tunity to  call  and  examine  witnesses,  or  give  evidence  before  the 
arbitrators." 

Those  grounds  were  abandoned  in  Court,  and  it  is  very  easy  to 
understand  why.  It  is  a  very  bold  thing  for  one  whose  lawless 
violence  has  been  the  sole  cause  of  preventing  the  ordinary  and 
regular  course  of  proceedings  to  come  forward  and  complain  of 
injury  because  the  proceedings  have  not  been  ordinary  and 
regular.  Courts  of  justice  are  not  in  the  habit  of  listening  to 
such  complaints.  In  fact,  their  Lordships,  on  the  materials 
before  them,  are  of  opinion  that  the  arbitrators  were  quite  justified 
in  the  course  they  took.  They  were  forcibly  prevented  from 
entering  on  the  lands ;  they  were  entitled  to  act  on  their  know- 
ledge and  observation  of  the  ground  ;  the  respondent,  and  indeed 
uU  the  other  owners,  had  received  sufficient  notice  of  their  in- 
tended meeting ;  and  it  is  trifling  with  the  ease  to  suggest  that 
any  further  notice  would  have  been  of  any  avail  to  people  who 
had  met  the  two  former  notices  with  defiance  and  menace.  But 
even  if  the  respondent's  case  could  be  made  to  wear  a  more 
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favourable  aspect,  their  Lordships  would  not  think  it  right  to 
entertain  objections  to  the  award  which  must  have  been  deli- 
berately abandoned  in  the  Court  below,  and  which  if  urged 
then,  and  if  thought  of  importance,  might  have  been  the  object 
of  further  inquiry  and  explanation. 

As  for  the  two  objections  which  were  urged  and  were  not  at 
once  overruled,  Weatherbe,  J.,  thought  them  insufficient ;  but 
the  rest  of  the  Court,  Townsend,  and  Meagher,  JJ.,  were  of  a 
different  opinion.  They  considered  that  the  warden's  appoint- 
ment of  an  arbitrator  was  invalid  for  want  of  notice  to  the  parties, 
and  also  that  the  award  is  void  for  uncertainty.  An  order  there- 
upon was  made  on  the  10th  of  July,  1891,  having  the  effect  of 
quashing  the  award,  of  dismissing  a  motion  and  appeal  brought 
by  the  appellants  to  quash  the  certiorari  and  of  throwing  upon 
them  the  whole  costs  of  the  proceedings.  That  is  the  order  now 
appealed  from. 

As  regards  the  warden's  appointment  of  Mr.  Hughes,  the 
Court  say  that  it  is  a  judicial  act,  which  in  their  judgment  cannot 
be  properly  performed  without  notice  to  the  parties.  Whether 
there  is  any  sense  in  which  such  an  act  can  be  called  judicial  need 
not  be  discussed.  It  is  very  common  in  England  to  invest 
responsible  public  officials  with  the  duty  of  appointing  arbitrators 
under  given  circumstances.  Such  appointments  should  be  made 
with  integrity  and  impartiality ;  but  it  is  new  to  their  Lordships 
to  hear  them  called  judicial  acts,  and  it  is  certainly  not  the  prac- 
tice to  give  notice  or  to  invite  discussion  in  any  way  before 
making  such  an  appointment,  though  the  appointor  might  in 
some  cases  think  fit  to  do  so.  If  it  were  held  that  notice  was 
a  condition  precedent  to  their  validity,  many  appointments,  and 
consequently  many  awards,  would  be  invalid  in  England.  In 
the  statute  now  under  discussion,  careful  provisions  are  made  for 
notice  to  an  owner  at  the  commencement  of  proceedings;  but 
when  he  has  once  failed  to  appoint  his  arbitrator,  power  is  given 
to  the  warden  to  appoint,  and  nothing  is  said  about  notice.  For 
these  reasons  their  Lordships  hold  that  the  objection  to  Mr. 
Hughes'  appointment  has  no  substance  in  it. 

On  the  point  of  uncertainty,  the  Court  below  think,  as 
Townsend,  J.,  puts  it,  that  the  intention  of  the  statute  is  to  fix 
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definitely  just  how  much  of  the  owner's  land  should  be  taken  from       J.  C. 
him ;  and  this,  in  the  judgment  of  Meagher,  J.,  is  to  be  deter-  1892 
mined  by  the  Inspector  of  Mines  prior  to  the  making  of  the  palgrave 
award.    Otherwise,  they  say,  the  lessee's  right  extends  to  the  mi^^^g 
whole'  property  described  in  the  notice ;  and  that  is  too  general  Company 
and  indefinite  a  right  to  be  upheld.    It  seems  however  to  their  McMillan. 
Lordships  that  this  general  and  indefinite  right  is  the  very  thing 
which  the  statute  contemplates  as  existing,  and  for  the  exercise 
of  which  it  provides  compensation  to  the  landowner  so  far  as  the 
injury  to  him  can  be  estimated. 

Their  Lordships  have  not  the  means  in  this  case  of  learning 
the  exact  nature  of  the  rights  which  the  Crown  in  Nova  Scotia 
possessed  prior  to  the  statute  in  question  for  the  purpose  of 
getting  precious  metals.  But  they  observe  that  the  statute  does 
not  confer  any  such  rights.  In  the  case  of  prospecting  licenses, 
it  is  assumed  that  the  licensees  can  make  the  requisite  experi- 
ments. In  the  case  of  leases,  it  is  assumed  that  the  lessees  can 
enter  and  work.  In  both  cases  provisions  for  compensation  to 
landowners  are  introduced  by  way  of  restrictions  and  conditions 
imposed  on  the  rights  conferred  by  the  Crown.  It  was  doubtless 
the  intention  of  the  legislature  to  lay  down  a  fairly  workable 
system  for  the  exercise  of  concurrent  rights,  very  apt  to  come 
into  conflict,  and  not  at  all  easy  to  adjust  with  nicety.  Probably 
their  attempt  has  removed  many  occasions  of  uncertainty  and 
quarrel ;  and  if  it  has  left  some,  that  is  not  surprising,  consider- 
ing the  intractability  of  the  subject-matter. 

The  first  restriction  imposed  on  a  lessee  is  that  of  sect.  18, 
viz.  an  absolute  prohibition  against  entering  and  working  under 
peril  of  forfeiting  the  lease,  if  the  lessee  does  not  previously 
agree  with  the  landowner  or  proceed  to  have  his  damages 
appraised.  The  damages  are  to  include  all  the  acts  and  things 
contemplated  by  sect.  20.  In  the  absence  of  agreement  there- 
fore, it  is  necessary,  before  the  lessee  can  break  up  a  yard  of 
ground,  to  estimate  the  damage  to  be  done  by  necessary  shafts 
and  excavations,  by  the  construction  of  roads  and  drains,  by  the 
erection  of  necessary  works  and  buildings,  and  by  the  occupation 
of  so  much  ground  as  may  be  required  for  opening  and  working 
the  mine,  including  such  spaces  as  may  be  necessary  from  time 
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J*  C.      to  time  for  dumping  'grounds.    But  it  is  impossible  to  specify 
1892       beforehand  whither  the  proper  working  of  a  mine  may  lead,  or 
Palgrave   what  works  may  become  necessary  ;  and  in  the  case  of  dumping 
Mining     grounds,  it  is  expressly  anticipated  that  the  necessity  may  arise 
Company     from  time  to  time.    As  the  damages  are  to  be  paid  beforehand, 
McMillan,  all  that  can  be  done  is  to  make  the  best  estimate  of  them  that  can 
be  made.    To  a  certain  extent,  disputes  are  provided  for  by 
introducing  the  Inspector  of  Mines.   Whether  he  is  to  be  called 
in  once  for  all  before  the  award,  and  forecast  definitely  what 
land  is  to  be  occupied,  as  one  of  the  learned  judges  below  thinks, 
or  whether  he  is  to  be  called  in  from  time  to  time  whenever  the 
lessee  alleges  necessity- for  occupying  land,  and  the  owner  denies 
it,  is  a  question  to  be  decided  when  it  arises.    It  does  not  arise 
here,  because  there  has  been  no  dispute  as  to  the  areas  proper  for 
occupation.    It  is  only  important  as  shewing  how  clearly  the 
framers  of  the  statute  saw  the  uncertainty  of  the  subject  they 
were  dealing  with. 

The  statute  does  not  in  terms  make  it  competent,  but  pro- 
bably it  is  competent,  to  the  lessee  to  give  such  a  notice  as  would 
exclude  portions  of  the  demised  area  from  the  award  of  damages, 
and  from  his  right  to  use  or  occupy,  leaving  subsequent  require- 
ments to  be  dealt  with  either  under  sect.  26  or  by  fresh  notice 
under  sect.  18.  In  such  case,  he  might  have  less  damage  to  pay 
in  the  first  instance.  If  he  asks  that  the  full  rights  which 
the  statute  contemplates  shall  be  paid  for,  he  would  have  to  pay 
damage  on  the  basis  that,  subject  to  the  control  of  the  inspector, 
there  is  no  part  of  the  land  which  may  not  be  used  by  him.  His 
discretion  will  be  guided  by  the  nature  of  the  area  demised. 
And  in  such  a  case  as  this,  where  the  area  is  mostly  barren 
rock,  only  4J  acres  in  extent,  and  where  a  nominal  sum,  or 
a  mere  trifle,  may  well  be  supposed  to  cover  all  damage 
which  can  reasonably  be  contemplated  as  likely  to  occur,  the 
most  obvious  course  would  be  to  give  notice  in  the  terms  of  the 
statute. 

Here  the  notice  is  in  the  terms  of  the  statute,  and  the  material 
part  of  the  award  is  in  the  same  terms.  Weatherbe,  J.,  states  it 
to  be  the  common  practice,  nor  is  there  any  contradiction  of  that 
statement.    Where  the  uncertainty  comes  in,  except  so  far  as  it 
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is  inherent  in  the  subject-matter,  their  Lordships  cannot  see.      J-  C. 
Lessees,  landowners,  and  inspector,  all  put  together,  cannot  tell 
what  works  or  occupations  will  be  necessary  or  required  ;  but  the  Talgrave 
award  is  to  the  effect  that,  whatever  are  found  to  be  so,  the  m'ining 
damage  done  by  them  is  estimated  beforehand  at  fifty  dollars  ^^'om^-any 
(five  for  each  share).  McMillan. 

Their  Lordships  are  of  opinion  that  the  judgment  of  the 
Supreme  Court  should  be  discharged,  and  the  motion  to  quash 
the  award  dismissed  with  costs,  and  that  the  respondent  should 
pay  the  costs  of  this  appeal.  They  will  humbly  advise  Her 
Majesty  in  accordance  with  this  opinion. 

Solicitors  for  appellants :  Paine,  Son,  &  PoUocJc. 
Solicitor  for  respondent:  Bompas,  Bischoff  &  Co. 


[PKIVY  COUNCIL.] 
CONNECTICUT  FIRE  INSURANCE  COM- 
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PANY  

AND 

KAY  AN  A  CH  Defendant. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER 
CANADA,  PROVINCE  OF  QUEBEC,  APPEAL  SIDE. 

Fraud — Failure  of  Proof — New  Issue  as  to  Negligence  cannot  he  raised 

in  Ajopeal, 

Where  a  writ  and  declaration  alleged  that  the  defendant  had  been  guilty 
of  wilful  deceit,  and  had  fraudulently  effected  a  transference  of  fire  insur- 
ance in  his  books  after  a  fire  had  occurred,  from  a  company  of  which  he 
was  agent,  to  the  appellants,  of  whom  he  was  also  agent,  with  a  specific 
fraudulent  purpose,  and  such  charges  of  fraud  and  deceit  failed  : — 

Held,  that  the  appellants  could  not  be  allowed  in  final  appeal  to  contend 
for  the  first  time  that  the  pleadings  and  evidence  disclosed  such  negligence 
or  breach  of  duty  by  the  respondent  as  their  agent  as  is  in  law  sufficient 
to  infer  his  liability  for  the  amount  paid  by  them  under  the  insurance  so 
transferred.  Fraud  was  of  the  essence  of  the  declaration,  and  the  evidence 
of  the  respondent  directed  to  that  issue  cannot  be  accepted  as  representing 
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all  that  lie  would  have  brought  forward  to  rebut  a  charge  of  negligence  y 
nor  had  the  points  connected  with  that  issue  been  submitted  to  the  Courts 
below. 

Appeal  from  a  decree  of  the  Court  of  Queen's  Bench,  dated 
Sept.  26,  1891,  affirming  a  decree  of  the  Superior  Court  (Kov. 
14,  1889). 

The  action  was  to  recover  $2872  32c.,  which  the  appellants 
alleged  they  had  been  induced  to  pay  in  their  own  wrong  to  one 
Warden  King,  by  the  fraud  of  the  respondent,  such  alleged  fraud 
consisting  partly  of  false  and  fraudulent  misrepresentations,  and 
partly  of  wilful  and  fraudulent  concealments  made  with  a  view 
to  deceive  the  appellants  into  making  the  said  payments. 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Bompas,  Q.C.,  and  Gore,  for  the  appellants,  first  contended 
that  the  evidence  shewed  that  at  the  date  of  the  fire  Warden 
King  was  in  truth  insured  with  the  Scottish  Company,  and  not 
with  the  appellants.  They  submitted  that  King  had  himself 
no  contract  with  the  appellants,  nor  was  there  one  subsisting 
between  them  and  the  respondent  on  his  behalf  which  King 
could  and  did  ratify.  Even  if  there  had  been,  the  respondent 
Avas  bound  to  put  an  end  to  it,  and  not  to  allow  King  to  ratify 
it.  It  was  his  duty  as  their  agent  so  to  do.  There  was  neither 
contract  nor  ratification,  but  the  respondent  falsely  represented 
to  the  appellants  that  King  was,  at  the  date  of  the  fire,  insured 
in  their  company  and  had  a  valid  claim  against  them,  and 
that  such  insurance  was  effected  on  the  14th  of  July,  1888, 
and  that  King  was  not  insured  in  any  other  company.  He 
fraudulently  concealed  from  the  appellants  facts  within  his 
knowledge  as  their  agent,  and  material  for  them  to  know  in  re- 
ference to  King's  claim.  Even  if  the  case  of  fraud  failed,  the 
respondent  was  guilty  of  negligence  and  breach  of  duty  as  the 
appellants'  agent  in  not  informing  the  appellants  of  facts  within 
his  knowledge  as  their  agent,  material  for  them  to  know  in 
judging  of  their  liability  and  of  the  validity  of  his  claim.  Such 
negligence  under  the  circumstances  was  of  itself  sufficient  to 
support  the  action  and  entitle  the  appellants  to  the  decree 
claimed.    Eeference  was  made  to  Lancashire  Insurance  Company 
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V.  Nill  (1),  a  case  decided  by  the  Supreme  Court  of  Pennsyl- 
vania in  which  the  facts  were  exactly  similar ;  Gifford  v.  Queen's 
Insurance  Company  (2) ;  Williams  v.  North  China  Insurance  Com- 
pany (3) ;  Arnold  on  Marine  Insurance  (last  ed.)  p.  167  ;  Eage- 
dorn  V.  OUverson  (4) ;  Bouth  v.  Thompson  (5) ;  Ogden  v.  Montreal 
Insurance  Company  (6) ;  see  also  Swinfen  v.  Lord  Chelmsford  (7)  ; 
and  Thorn  v.  Bigland  (8). 

Fullarton,  Q.C.,  and  Kavanagh  (of  the  Canadian  bar),  for  the 
respondent,  contended  that  upon  the  evidence  the  allegations  of 
fraud  entirely  failed ;  and  that  it  was  not  open  to  them  to  claim 
judgment  on  any  other  ground.  The  ordinary  rule  that  fraud 
must  be  proved  as  alleged  applies  especially  in  a  case  where  no 
other  ground  of  claim  had  been  tried  and  investigated  in  the 
Court  below.  No  issue  was  raised  as  to  negligence  in  the  Court 
below  and  evidence  directed  to  an  issue  as  to  fraud  cannot  be 
accepted,  particularly  in  appeal,  as  complete  or  conclusive  in 
reference  to  another  issue  so  distinct  in  its  character  as  that  on 
which  the  appellants  now  claim  a  decision  in  their  favour. 
Moreover,  a  cause  of  action  founded  upon  negligence  is  not 
within  the  declaration,  and  the  appellants  cannot  be  allowed  to 
change  the  whole  character  of  their  claim.  Upon  the  merits  of 
the  new  claim  it  was  contended  that  the  respondent  had  proved 
that  he  was  authorized  by  King  to  transfer  his  insurance  to 
the  appellants,  that  he  did  so  by  substituted  entries  in  his 
books  in  the  usual  way.  He  believed  that  the  transference 
had  been  effected  and  so  represented  to  the  appellants,  and  all 
the  circumstances  bearing  on  the  appellants'  liability  were 
disclosed  at  the  time  that  the  amount  payable  thereunder  was 
adjusted.  See  Bouth  v.  Thompson  (5),  cited  on  the  other  side. 
The  judges  below  had  not  been  asked  to  weigh  the  evidence  as 
to  the  authority  to  transfer,  or  as  to  the  respondent's  belief  in 
the  validit}^  of  the  transfer,  nor  had  they  discussed  those  points 

(1)  Pennsylvania  Kep.  vol.   114,  (5)  13  East,  274. 
p.  248.  (6)  3  Upper  Canada  C.  P.  Eeports, 

(2)  1  Hannay,  New  Brunswick  Re-  497. 
ports,  p.  432.  (7)  5  H.  &  N.  890. 

(3)  1  C.  P.  D.  757.               ,  (8;  8  Ex.  725. 

(4)  2  M.  &  S.  485. 
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in  reference  to  the  usual  practice  of  business  so  as  to  throw  any 
light  on  the  imputation  of  negligence.  Eeference  was  made  to 
Code  of  Civil  Procedure,  s.  320;  Porter's  Laws  of  Insurance, 
p.  425 ;  Overend  &  Gurnet/  v.  Gihb  (1). 

Bompas,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

LoKD  Watson  : — 

In  this  case  the  argument  addressed  to  their  Lordships  was  not 
confined  to  the  points  which  were  submitted  for  the  decision  of 
the  Courts  below.  Before  dealing  with  these  controverted  ques- 
tions, whether  old  or  new,  it  will  be  convenient  to  notice  the 
facts  which  are  not  now  in  dispute. 

The  respondent,  Walter  Kavanagh,  in  the  year  1888,  acted  as 
agent  in  Montreal  for  three  different  companies  carrying  on  the 
business  of  fire  insurance.  A  gentleman,  named  Warden  King, 
had  insured  with  him  certain  premises  in  Montreal,  occupied  as 
a  paper-box  factory,  under  a  policy  from  one  of  these  concerns, 
the  British  America  Assurance  Company,  which  expired  on  the 
8th  of  July,  1888.  Before  that  date  the  company  intimated  to 
the  respondent  that  they  declined  to  renew  the  policy  on  any 
terms ;  whereupon  he,  being  desirous  to  keep  the  insurance  in 
his  office,  communicated  with  the  son  of  the  assured,  who  acted 
for  his  father  in  these  matters,  and,  with  his  assent,  opened  an 
insurance  with  the  Scottish  Union  and  National  Insurance  Com- 
pany. On  behalf  of  that  company  he  issued  to  Mr,  King  a  docu- 
ment termed  an  interim  receipt,  and  received  in  exchange  for  it  a 
year's  premium  of  $68  75c.  The  receipt,  which  the  respondent 
had  admittedly  power  to  issue,  constituted  an  insurance  for  thirty 
days  from  the  8th  of  July,  subject  to  cancelment  at  any  time 
within  that  period  upon  written  notice  to  the  assured.  On  the 
12th  of  July  he  received  a  letter  from  the  manager  of  the  Scottish 
Company,  instructing  him  to  cancel,  in  reply  to  which  he  wrote  a 
letter  of  remonstrance,  urging  that  the  risk  was  one  which  the  com- 
pany ought  to  have  no  hesitation  in  accepting.  On  the  13th  of 
July  an  answer  from  the  manager,  confirming  previous  instruc- 
(1)  Law  Kep.  5  H.  L.  480,  494. 
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tions,  reached  his  office,  was  there  opened  by  Mr.  Stanger,  his  chief  J.  C. 
clerk,  and  was  then  forwarded  to  and  received  by  the  respondent  1892 
on  the  evening  of  the  same  day.  Connecticut 

The  respondent  went  to  his  office  early  on  the  morning  of  ij^.g^RAxcE 
Saturday,  the  14th  of  July,  when  he  directed  Mr.  Stanger  to  Company 
transfer  the  insurance  from  the  Scottish  to  the  appellant  com-  Kavanagh. 
pany,  and  was  informed  that,  in  accordance  with  usual  practice, 
the  transfer  had  already  been  made  in  his  books.    The  respon- 
dent left  early  in  the  forenoon  ;  and,  after  his  departure,  Mr. 
Stanger  posted,  about  2  p.m.,  a  report  to  the  appellants,  informing 
them,  inter  alia,  that  an  insurance  of  Mr.  King's  premises  had 
been  effected  on  their  behalf.    The  office  was  then  closed  for  the 
day,  and  immediately  afterwards  Mr.  Stanger  learned  that  there 
was  a  fire  on  the  premises,  but  could  not  ascertain  the  amount  of 
damage  which  had  been  done. 

The  respondent  heard  of  the  fire  for  the  first  time  on  the 
Sunday  forenoon,  from  Mr.  King,  junior,  whom  he  then  informed 
that  the  insurance  had  been  transferred  from  the  Scottish  to 
the  appellant  company.  Mr.  King,  whose  father  still  held  the 
interim  receipt  of  the  Scottish  Company,  without  notice  of 
cancellation,  states  that  he  said  in  reply,  "  Well,  I  will  expect 
you  to  see  me  out  of  the  matter."  According  to  the  respondent's 
account,  the  answer  he  received  was,  "  All  right ;  do  whatever 
you  like  with  it."  On  the  Monday,  a  written  claim  for  the 
amount  of  his  loss  was  preferred  by  Mr.  King  against  the  appel- 
lants, and  the  claim  and  an  estimate  of  the  loss  was,  on  that  day, 
sent  to  them  by  the  respondent.  On  the  same  day  the  premium 
which  had  been  received  by  the  respondent  was  transferred,  in 
his  cash  book,  from  the  credit  of  the  Scottish  Company  to  that 
of  the  appellants.  Charles  D.  Hanson,  an  insurance  adjuster, 
was,  with  their  assent,  appointed  to  act  on  behalf  of  the  appel- 
lants ;  and,  after  receiving  his  report,  they,  on  the  1st  of  August, 
1888,  paid  the  sum  of  $2872  32c.  to  Mr.  King. 

The  appellants  filed  a  writ  and  declaration  against  the  respon- 
dent in  January,  1889,  in  which  they  alleged  that  he  had  been 
guilty  of  wilful  deceit,  and  had  fraudulently  effected,  or  pur- 
ported to  effect,  a  transference  of  the  insurance  in  his  books  after 
the  fire  had  occurred,  in  the  knowledge  that  the  Scottish  office, 
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J.  0.  and  not  the  appellants,  were  the  only  insurers  at  the  time,  with 
1892  the  fraudulent  purpose  of  relieving  himself  of  a  possible  claim 
Connecticut  at  the  instance  of  the  Scottish  Company  in  consequence  of  his 
neglect  to  give  a  written  notice  of  cancellation,  pursuant  to  their 
instructions.  Upon  that  issue,  the  case  went  to  trial  before 
Wurtele,  J.,  who  acquitted  the  respondent  of  all  imputations  of 
fraud,  and  dismissed  the  action  with  costs.  The  appellants  then 
carried  the  case  to  the  appeal  side  of  the  Court  of  Queen's  Bench, 
where,  admitting  that  the  transfer  had  been  made  in  the  respon- 
dent's books  before  the  fire  occurred,  they  nevertheless  insisted 
that  the  charge  of  fraud  had  been  proved.  The  Court  of 
Queen's  Bench,  consisting  of  five  judges,  unanimously  affirmed 
the  decision  of  Wurtele,  J.,  and  dismissed  the  appeal  with  costs. 

Upon  the  argument  of  this  appeal,  the  appellants  maintained 
that  the  charges  of  fraud  which  they  prefer  are  borne  out  by  the 
evidence.  It  certainly  appears  to  their  Lordships  that  the  con- 
duct of  the  respondent,  when  subsequently  called  upon  to  explain 
the  particulars  of  the  transaction,  was  neither  candid  nor  credit- 
able, and  was  well  calculated  to  excite  suspicion ;  but,  upon 
the  facts  proved,  their  Lordships  are  unable  to  differ  from  the 
conclusion  at  which  all  the  learned  judges  below  have  arrived. 

The  appellants  did  not  confine  their  argument  to  the  issue 
which  alone  was  raised  before  Wurtele,  J.,  and  the  Court  of 
Appeal.  They  argued  at  great  length  that  their  pleadings,  taken 
in  connection  with  the  evidence  adduced  at  the  trial,  disclose 
such  negligence,  or  breach  of  duty,  committed  by  the  respondent, 
acting  in  the  capacity  of  their  agent,  as  is  in  law  sufficient  to 
infer  his  liability  to  them  for  the  sum  claimed  in  this  action. 
On  the  other  hand,  the  respondent  maintained  that  the  new 
cause  of  action,  brought  forward  here  for  the  first  time,  was  not 
within  the  appellants'  declaration,  that  the  evidence  led  at  the 
trial  was  not  directed  to  it,  and  that  it  ought  not  to  be  enter- 
tained by  this  Board. 

Upon  the  merits  of  the  new  question,  the  argument  of  the 
respondent,  shortly  stated,  was  this :  That  he  had  authority  from 
Mr.  King,  junior,  to  transfer  the  risk  from  the  Scottish  Company 
to  the  appellants,  and  that  notice  to  cancel  the  receipt  of  the 
Scottish  Company  was  therefore  unnecessary ;  that,  according  to 


A.  C. 


AND  PKIVY  COUNCIL. 


479 


the  practice  of  insurance  agents,  a  valid  substitution  was  made      J.  C. 
by  the  entries  of  Saturday,  14th  of  July,  of  the  appellants  for  1892 
the  Scottish  Company  as  insurers  of  the  premises  ;  and  that  the  Connecticut 
practice  was  in  conformity  with  the  principles  recognized  in  i^J^^^^^^ 
Bouth  V.  Thompson  (1)  and  similar  decisions.    In  any  view,  he  Company 
maintained  that  his  representations  to  the  appellants,  to  the  Kavanagh. 
effect  that  they  were  the  insurers  at  the  time  of  the  fire,  were 
made  by  him  in  good  faith,  and  in  the  reasonable  belief  that 
such  was  the  fact,  derived  from  the  general  understanding  and 
course  of  dealing  in  that  part  of  the  world.    He  also  maintained 
that  Mr.  Hanson,  according  to  the  custom  of  insurance  ofSces 
there,  was  charged  with  the  duty  of  inquiring  into  the  legal 
liability  of  the  appellants;  and  that  the  whole  circumstances 
bearing  upon  that  liability,  as  they  appeared  in  the  respondent's 
books,  were  fully  disclosed  to  him. 

Their  Lordships  are  of  opinion  that,  in  the  circumstances  of 
this  appeal,  the  appellants  are  not  entitled  to  raise  any  issue 
except  that  of  fraud.  They  do  not  question  the  accuracy  of  the 
general  rule  laid  down  by  the  Court  of  Exchequer  in  Swinfen  v. 
Lord  Chelmsford  (2),  to  the  effect  that,  when  a  declaration  dis- 
closes a  certain  state  of  facts,  the  plaintiff  may  recover  upon 
the  liability  which  the  facts  disclose.  One  material  difference 
between  that  case  and  the  present  consists  in  the  fact  that  the 
point  there  raised  had  been  put  forward  at  the  trial,  so  that  the 
defendant  had  notice  of  it.  Tliorti  v.  Bigland  (3),  the  other 
authority  upon  which  the  appellants  relied,  in  which  the  plaintiff 
was  held  to  be  precluded  from  raising  any  other  issue  than  fraud 
in  the  Appeal  Court,  comes  much  nearer  to  the  present  case. 
Baron  Parke  observed  (4),  "  If  the  words  \  falsely  and  fraudu- 
lently '  can  be  struck  out  of  a  declaration  so  as  to  leave  a  good 
cause  of  action,  that  may  be  done."  In  this  case  it  is  of  the 
essence  of  the  appellants'  declaration  that  the  respondent  was 
guilty  of  fraud,  and  that  is  not  proved.  If  the  allegations  of 
fraud  and  wilful  misrepresentation  were  expunged,  it  is  exceed- 
ingly doubtful  whether  there  would  remain  an  intelligible  charge 
of  negligence. 

(1)  13  East,  274.  (3)  8  Ex.  725. 

(2)  5  H.  &  N.  890.  (4)  8  Ex.  730. 
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J.  C.  Their  Lordships  do  not  find  it  necessary  to  rest  their  decision 

1892  upon  that  ground.  When  a  question  of  law  is  raised  for  the  first 
Connecticut^  time  in  a  court  of  last  resort,  upon  the  construction  of  a  docament;^ 
or  upon  facts  either  admitted  or  proved  beyond  controversy,  it  i& 
not  only  competent  but  expedient,  in  the  interests  of  justice,  to 
entertain  the  plea.  The  expediency  of  adopting  that  course 
may  be  doubted,  when  the  plea  cannot  be  disposed  of  without, 
deciding  nice  questions  of  fact,  in  considering  which  the  Court 
of  ultimate  review  is  placed  in  a  much  less  advantageous  position, 
than  the  Courts  below.  But  their  Lordships  have  no  hesitation 
in  holding  that  the  course  ought  not,  in  any  case,  to  be  followed,, 
unless  the  Court  is  satisfied  that  the  evidence  upon  which  they 
are  asked  to  decide  establishes  beyond  doubt  that  the  facts^, 
if  fully  investigated,  would  have  supported  the  new  plea.  To 
accept  the  proof  adduced  by  a  defendant  in  order  to  clear 
himself  of  a  charge  of  fraud,  as  representing  all  the  evidence 
which  he  could  have  brought  forward  in  order  to  rebut  a, 
charge  of  negligence,  might  be  attended  with  the  risk  of  doing 
injustice. 

In  this  case  there  are  various  points  upon  which  the  evidence 
does  not  appear  to  their  Lordships  to  be  so  full  and  satisfactory 
as  it  might  and  probably  would  have  been,  had  the  question  of 
negligence  been  raised  at  the  trial.  The  points  touching  the 
authority  of  the  respondent  to  make  a  transfer  of  the  risk  on 
behalf  of  the  assured,  and  the  honesty  of  his  belief  in  the  validity 
of  the  transaction  of  which  the  appellants  complain,  depend,  as. 
was  shown  by  their  argument,  upon  the  degree  of  credibility  to 
be  attached  to  different  witnesses,  a  matter  which  ought  to  have 
been  submitted  to  the  judge  before  whom  they  were  examined. 
There  are  two  other  points  upon  which  light  might  have  been 
thrown,  had  the  plea  of  negligence  been  taken  before  him,  these, 
being  (1.)  the  ordinary  course  of  insurance  business,  and  (2.)  the 
position  and  duties  of  an  insurance  adjuster.  Were  their  Lord- 
ships to  decide  upon  the  evidence  as  it  stands,  and  the  arguments 
addressed  to  them,  they  could  only  be  guided  by  their  own 
knowledge  of  the  course  of  insurance  business  in  this  country,, 
which  the  evidence  shews  to  be  so  far  different  from  that  followed 
in  the  city  of  Montreal  as  to  make  it  unsafe  to  assume  that  con- 
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duct  which  might  tend  to  show  negligence  in  the  one  case  would  J.  C. 
do  so  in  the  other.  1892 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  Coxxecticlt 
affirm  the  judgment  appealed  from  and  to  dismiss  the  appeal,  insxkance 
the  costs  of  which  must  be  borne  by  the  appellants.  Company 

Kavanagh. 

Solicitors  for  appellant :  Bompas,  Bischoff  &  Co.   

Solicitors  for  respondent :  Simpson,  Bawson  &  Co, 


[PRIYY  COUNCIL.] 
KOBINSON  Plaintiff; 

AND 

CANADIAN  PACIFIC  KAIL  WAY  COMPANY  Defendant. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CANADA. 

Law  of  Canada — Interpretation  of  Code — Civil  Code,  ss.  1056,  2262  (2) — 
Frescription — Widow^s  Right  of  Action  distinct  from  that  of  Deceased. 

An  appeal  to  earlier  law  and  decisions  for  the  purpose  of  interpreting 
tlie  provisions  of  a  statutory  Code  can  only  be  justified  on  some  special 
ground,  such  as  the  doubtful  import  or  previousl}^  acquired  technical 
meaning  of  the  language  used  therein. 

Held,  that  the  Civil  Code  of  Lower  Canada  does  not  make  it  a  condition 
precedent  to  the  right  of  action  given  by  sect.  1056  to  the  widow  of  a 
person  dying  as  therein  mentioned,  that  the  deceased's  right  of  action 
should  not  have  been  extinguished  in  his  lifetime  by  prescription  under 
sect.  2262  (2).  The  death  is  the  foundation  of  the  right  given  by  the 
former  section,  which  is  governed  by  the  rule  of  prescription  contained 
therein  and  is  exempt  from  the  rule  of  prescription  which  barred  the 
claim  of  the  deceased. 

Appeal  by  special  leave  from  a  decree  of  the  Supreme  Court 
(June  22, 1891),  reversing  by  a  majority  (Fournier,  J.,  dissent- 
ing) a  decree  from  the  Court  of  Queen's  Bench  for  Lower  Canada, 
Appeal  Side,  District  of  Montreal  (June  19,  1890),  which  had 
affirmed  a  decree  of  the  Superior  Court  in  review  (Jan.  31, 1889). 
The  proceedings  in  the  action  are  stated  in  the  judgment  of 


J.  C* 

1892 

June  28  i 
July  23. 


*  Present: — Lokd  Watson,  Lord  Macnaghten,  Loed  Mokeis,  Lord 
Hannen,  Sir  Eichaed  Couch,  and  Lord  Shand. 
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C.      their  Lordships.    The  case  in  the  Supreme  Court  is  reported  ia 
1892      14  Sup.  Ct.  Eep.  p.  105. 

KOBINSON" 

Canadian  Bompas,  Q.C.,  and  Chester  Jones,  for  the  appellant,  contended, 
EahIway  Co  deceased,  Patrick  Flynn,  died  within  two  years 

  of  the  accident  which  occasioned  his  death,  his  right  of  action 

was  not  barred  by  the  Code.  Art.  2262  (2)  did  not  apply ; 
art.  2261  (2),  which  did  apply,  enacted  that  such  action  should 
be  prescribed  in  two  years.  The  grounds  on  which  that  conten- 
tion was  based  were  that  the  actions  for  bodily,  injuries  men- 
tioned in  art.  2262  (2)  are  not  actions  for  injuries  such  as  Flynn 
suffered  through  the  respondents'  negligence,  but  are  for  injuries 
such  as  result  from  an  assault  or  other  overt  act :  see  the  French 
version  of  the  article  in  which  "  injures  corporelles,"  are  the 
words  used  and  not  "  dommages  corporelles,"  the  former  expres- 
sion implying  malice.  Moreover,  by  the  terms  of  art.  2262  (2), 
actions  brought  under  art.  1056  are  excepted  from  its  operation. 
They  contended,  ;secondly — and  this  was  the  main  contention — 
that  even  if  Patrick  Flynn's  action  was  prescribed  during  his 
lifetime  and  at  his  death,  it  was  a  totally  distinct  action  from 
that  of  his  widow,  which  latter  was  prescribed  by  the  article 
which  gave  it,  viz.,  1056,  and  the  prescription  was  at  the  expi- 
ration of  a  year  from  the  death.  One  reason  assigned  by  the 
judgments  given  below  for  saying  that,  Patrick  Flynn's  action 
having  been  prescribed,  the  appellant's  action  was  therefore 
prescribed  also,  was  that  that  interpretation  had  been  given  to 
Lord  Campbell's  Act,  and  that  the  action  under  art.  1056  was 
similar  to  that  under  Lord  Campbell's  Act.  It  was  contended 
that  even  under  that  Act  the  action  by  the  widow  was  a  fresh 
action  personal  to  herself,  and  did  not  fail  because  the  deceased's 
action  had  been  barred  by  prescription.  The  terms  of  the 
Canadian  Code,  however,  must  be  decisive  of  this  case.  Art. 
1056  gave  the  widow  a  new  and  independent  action  totally 
distinct  from  that  given  by  a  later  article  to  the  deceased.  It 
provides  that  the  only  limitations  thereto  should  be  that  the 
deceased  should  not  have  obtained  satisfaction  for  the  accident 
in  his  lifetime,  and  that  the  widow's  action  should  be  brought 
within  one  year  from  the  death.    Eeference  was  made  to  Con- 
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solidated  Statutes  of  Canada,  c.  78,  ss.  1  and  4 ;  Dareau,  Des      J.  0. 
Injures,  55,  tit.  "  Injures  par  action "  ;  Sourdat,  Traite  de  la  1892 
Kesponsabilite,  Nos.  33  and  34 ;  Seward  v.  "  Vera  Cruz "  (1) ;  eobinson 
Dibble  V.  New  YorJc  and  Erie  Bailroad  Company  (2).  Canadian 

Pacific 

Ahlott,  Q.C.  (of  the  Canadian  ^bar),  and  Gore,  for  the  respon-  '   

dent,  contended  that  Patrick  Flynn's  cause  of  action  arose  under 
art.  2262,  being  for  bodily  injuries  within  the  meaning  of  that 
article.  It  was  at  his  death  barred  by  prescription.  He  was 
no  longer  entitled  to  indemnity  and  satisfaction,  for  his  right 
thereto  had  been  extinguished.  Art.  1056  does  not  confer  any 
right  of  action  on  the  relation  of  a  deceased  person  where  such 
deceased  person  had  at  the  date  of  his  death  no  subsisting  cause 
of  action  for  which  he  was  then  entitled  to  indemnity  and  satis- 
faction. This  principle  has  been  upheld  in  England  in  inter- 
preting Lord  Campbell's  Act :  see  Bead  v.  Great  Eastern  Bailway 
Company  (3) ;  Fulling  v.  Great  Eastern  Bailway  Company  (4) ; 
Haigh  v.  Boyal  Mail  Steam  Packet  Company  (5) ;  Griffiths  y.  Earl 
of  Dudley  (6).  Eeference  was  made  to  Consolidated  Statutes  of 
Canada  (1859),  c.  78,  s.  1.  It  was  contended,  that  according 
to  the  true 7 construction  of  that  section,  the  appellant  acquired 
no  right  of  action  thereunder.  Art.  1056  of  the  Civil  Code  was 
not  intended  to  enlarge  the  right  of  action  given  by  the  earlier 
statute.  Construed  with  reference  to  that  statute  and  having 
regard  to  the  rules  of  the  old  French  law  on  the  subject  of 
reparation,  it  resulted  that  the  appellant  had  no  valid  cause  of 
action  against  the  respondent. 

Bompas,  Q.C,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1892 

LoED  Watson  : —  Juiyjs. 

This  is  an  action  of  damages  brought  before  the  Superior 
Court  of  the  province  of  Quebec  by  the  appellant,  the  widow  of 

(1)  10  App.  Cas.  59.  (3)  Law  Rep.  3  Q.  B.  555. 

(2)  25  Barb.  183 ;  and  in  appeal,  (4)  9  Q.  B.  D.  110. 
Whitford  v.  The  Panama  Bailroad  (5)  52  L.  J.  (Q.B.)  640. 
Company,  23  New  York  Rep.  484.  (6)  9  Q.  B.  D.  357. 
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J-  Cw       Patrick  Flynn,  on  her  own  behalf  and  as  tutrix  of  their  minor 
1892^      child,  upon  the  allegation  that  the  death  of  her  husband,  which 
EoBiNsoN    occurred  on  the  13th  of  Noyember,  1883,  was  the  result  of  bodily 
Canadian    iiijuries  sustained  by  him  on  the  27th  of  August,  1882,  whilst  he 
Rmlw  ™Co  seryice  of  the  respondents,  through  the  negligence  of 

  their  employes. 

The  case  was  tried  in  April,  1885,  before  Mr.  Justice  Doherty 
and  a  jury,  who  found  for  the  appellant,  and  assessed  damages  at 
$2000  to  herself  and  $1000  to  her  child.  The  appellant  then 
applied  to  the  Superior  Court,  sitting  in  reyiew,  to  haye  judg- 
ment entered  in  terms  of  the  verdict ;  and  the  respondents  moyed 
for  a  new  trial.  The  Court  rejected  the  appellant's  application, 
and  allowed  the  respondents  a  new  trial  upon  payment  of  the 
costs  of  the  last,  and  without  costs  of  the  motion,  upon  the  ground 
that  the  presiding  judge  had  wrongly  directed  the  jury  that,  in 
estimating  damages,  they  were  entitled  to  consider  the  anguish 
$,nd  mental  sufferings  of  the  widowed  mother  and  orphan  child. 
That  decision  was  on  appeal  set  aside  by  the  Queen's  Bench,  who 
gaye  effect  to  the  yerdict  with  costs  of  suit.  On  appeal  from 
the  Queen's  Bench  the  Supreme  Court  of  Canada  reversed  their 
decision,  restored  the  judgment  of  the  Superior  Court  in  review, 
and  condemned  the  appellant  in  the  costs  of  the  appeals  to  the 
Queen's  Bench  and  to  the  Supreme  Court  of  Canada. 

On  a  second  trial,  in  November,  1888,  before  Mr.  Justice 
Davidson,  the  jury  again  found  for  the  appellant,  with  $4500 
damages  to  herself  and  $2000  to  her  child ;  and  thereupon  the 
appellant  moved  the  Superior  Court  in  review  for  judgment. 
The  respondents  moved  in  the  same  court  for  (1.)  a  new  trial, 
(2.)  arrest  of  judgment,  and  (3.)  judgment  in  their  favour  non 
obstante  veredicto.  The  second  and  third  of  these  motions  were 
rested  on  a  plea  then  put  forward  for  the  first  time  by  the 
respondents,  to  the  effect  that  more  than  twelve  months  having 
elapsed  between  the  death  of  Patrick  Flynn  and  the  date  of  the 
injuries  which  are  said  to  have  occasioned  it,  all  right  of  action 
competent  to  him  had  been  extinguished  by  prescription  ;  and 
that  by  law  the  right  of  the  appellant  to  recover  damages  for 
such  bodily  injuries  was  also  extinguished  before  his  death.  The 
Court,  as  its  decree  bears,  heard  parties  upon  all  of  these  motions, 
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and  by  a  majority  of  two  to  one  dismissed  tlie  respondents'      J.  C. 
motions,  and  granted  that  of  the  appellant,  with  all  costs  of  suit  1892 
not  previously  adjudicated  upon.   On  appeal  by  the  respondents,  Kobinson 
the  Court  of  Queen's  Bench,  consisting  of  five  judges,  unani-  c^n^ian 
mously  affirmed  the  judgment  of  the  Court  below  on  all  points  jj^^^^way^Co 
with  costs.   

The  case  was  then  carried  by  appeal  to  the  Supreme  Court  of 
Canada,  who,  on  the  22nd  of  June,  1891,  by  a  majority  of  four  to 
one,  reversed  the  decisions  of  the  Queen's  Bench  in  appeal  and 
of  the  Superior  Court  in  review ;  dismissed  the  appellant's  motion 
for  judgment ;  also  refused  and  dismissed  the  motions  made  by 
the  respondents  "  for  a  new  trial  and  in  arrest  of  judgment "; 
and  granted  the  respondents'  motion  for  judgment  non  obstante 
veredicto,  with  costs  of  action  in  all  three  Courts.  On  the  appli- 
cation of  the  appellant,  their  Lordships  humbly  advised  Her 
Majesty  to  grant  special  leave  to  appeal  against  that  part  of  the 
judgment  which  sustains  the  new  plea  raised  by  the  respondents 
after  the  second  trial.  In  making  their  recommendation,  their 
Lordships  were  influenced  by  these  considerations — the  general 
importance  to  the  province  of  Quebec  of  the  question  arising 
upon  the  construction  of  its  Civil  Code;  the  great  difference  of 
judicial  opinion  which  it  evoked  ;  and  the  fact  that  the  decision 
of  the  majority  in  the  Supreme  Court  appears,  from  the  judgment 
of  Mr.  Justice  Tashereau,  to  have  been  based  to  some  extent 
upon  the  authority  of  English  decisions.  .  Their  Lordships  inti- 
mated that  they  would  not  hear  a  third  appeal  upon  a  motion 
for  new  trial  involving  no  question  of  law,  but  that,  in  the  event 
of  their  sustaining  the  appeal  allowed,  they  would,  if  the  matter 
of  new  trial  should  prove  to  be  still  open  to  the  respondents, 
remit  it  for  decision  to  the  Court  below. 

The  appellant's  claim  is  founded  upon  sect.  1056  of  the  Civil 
Code  of  Lower  Canada,  the  first  paragraph  of  which  enacts  that, 
"  In  all  cases  where  the  person  injured  by  the  commission  of  an 
offence  or  a  quasi-offence  dies  in  consequence,  without  having 
obtained  indemnity  or  satisfaction,  his  consort  and  his  ascendant 
and  descendant  relations  have  a  right,  but  only  within  a  year 
after  his  death,  to  recover  from  the  person  who  committed  the 
offence  or  quasi-offence,  or  his  representatives,  all  damages 
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J.  C.      occasioned  by  such  death."    The  appellant  brought  the  action 
1892      v/ithin  seven  months  after  her  husband's  decease,  while  the  pre- 
EoBEs-so:!?    scription  thus  made  applicable  to  her  statutory  claim  was  still 
CanIdian   current.    But  sect.  2262  (2)  of  the  Code  provides  that  actions 
Kmlway  Co  "      bodily  injuries  "  are  prescribed  by  one  year,  "  saving  the 

  special  provisions  contained  in  art.  1056,  and  cases  regulated  by 

special  laws."  Seeing  that  Patrick  Flynn  lived  for  nearly  fifteen 
months  after  the  date  of  the  injuries  which  caused  his  death, 
their  Lordships  see  no  reason  to  doubt  that  any  claim  competent 
to  him  against  the  respondents  had  been  cut  off  by  prescription. 
Whether  the  appellant  has  thereby  been  deprived  of  the  right 
of  action  which,  in  the  circumstances  of  this  case,  she  would 
undoubtedly  have  had  under  sect.  1056  if  he  had  died  during 
the  currency  of  the  prescriptive  period  applicable  to  his  right, 
depends  upon  the  construction  of  the  two  sections  of  the  Code 
which  have  just  been  referred  to. 

The  Code  became  law  in  the  year  1866,  and  sect.  1056  super- 
seded the  provisions  of  c.  78  of  the  Consolidated  Statutes  of 
the  then  Province  of  Canada  (1859),  which,  though  not  identical 
in  expression,  were  the  same  in  substance  with  the  enactments  of 
the  English  Statute,  9  &  10  Yict.  c.  93,  commonly  known  as 
Lord  Campbell's  Act.  In  both  statutes  a  right  of  action  is  given, 
in  general  terms,  to  the  representative  of  the  deceased,  for  behoof 
of  his  widow  and  other  relations  entitled,  in  all  cases  where  an 
act  or  default  is  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action.  Their  provi- 
sions leave  indefinite  some  things  which  in  the  Code  are  defined. 
They  leave  to  implication  the  conditions  upon  which  the  right 
is  not  to  survive,  and,  by  that  omission,  favour  the  suggestion 
that  what  was  intended  to  pass  to  the  representative  was  such 
right  of  action  as  the  deceased  had  at  the  time  of  his  decease. 
In  England  the  statutory  period  of  limitation  applicable  to  such 
claims  by  injured  persons  is  six  years.  The  observations  of 
English  judges  cited  at  the  ^bar,  and  noticed  by  Mr.  Justice 
Taschereau,  did  not  refer  to,  and  can  hardly  have  contemplated, 
a  case  in  which  that  period  had  elapsed  before  the  death  of  the 
injured  person.  The  authorities  from  which  they  were  taken 
merely  establish  that,  under  the  English  Act,  the  representative 
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can  have  no  right  of  action,  first,  where  the  act  or  default  com-      J-  C. 
plained  of  raised  no  liability  to  the  deceased,  at  common  law,  or  1892 
by  reason  of  his  having  contracted  to  bear  the  risk  of  it ;  and,  lioBiNsoN 
secondly,  where  the  deceased  has  been  compensated  or  has  settled  Canadian 
and  discharged  his  claim.   These  authorities  can  have  no  bearing 
upon  the  point  raised  for  decision  in  this  appeal,  unless  it  can  be 
shown  that  the  provisions  of  the  Code  are  in  substance  identical 
with  those  of  the  statute  to  which  they  have  reference. 

In  the  course  of  the  argument,  counsel  for  the  parties  brought 
somewhat  fully  under  their  Lordships'  notice  the  law  of  repara- 
tion applicable  to  cases  like  the  present,  as  it  existed  prior  to  the 
enactment  of  the  Code ;  and  they  discussed  the  question  whether 
and,  if  so,  how  far  c.  78  of  the  Statute  of  1859  altered  or  super- 
seded the  rules  of  the  old  French  law.  These  may  be  interesting 
topics,  but  they  are  foreign  to  the  present  case,  if  the  provisions 
of  sect.  1056  apply  to  it,  and  are  in  themselves  intelligible  and  free 
from  ambiguity.  The  language  used  by  Lord  Herschell  in  Baiik 
of  England  v.  Vagliano  Brothers  (1),  with  reference  to  the  Bills 
of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  has  equal  applica- 
tion to  the  Code  of  Lower  Canada :  "  The  purpose  of  such  a 
statute  surely  was  that  on  any  point  specifically  dealt  with  Jby  it, 
the  law  should  be  ascertained  by  interpreting  the  language  used 
instead  of,  as  before,  by  roaming  over  a  vast  number  of  autho- 
rities." Their  Lordships  do  not  doubt  that,  as  the  noble  and 
learned  Lord  in  the  same  case  indicates,  resort  must  be  had  to  the 
pre-existing  law  in  all  instances  where  the  Code  contains  pro- 
visions of  doubtful  import,  or  uses  language  which  had  previously 
acquired  a  technical  meaning.  But  an  appeal  to  earlier  law  and 
decisions  for  the  purpose  of  interpreting  a  statutory  Code  can 
only  be  justified  upon  some  such  special  ground. 

In  so  far  as  they  bear  upon  the  present  question,  the  terms  of 
sect.  1056  appear  to  their  Lordships  to  differ  substantially  from  the 
provisions  of  Lord  Campbell's  Act  and  of  the  provincial  statute 
of  1859.  The  Code  ignores  the  representative  of  the  injured 
person,  and  gives  a  direct  right  of  action  to  his  widow  and  rela- 
tions— a  change  calculated  to  suggest  that  these  parties  are  to 
have  an  independent,  and  not  a  representative  right.  A  difference 

(1)  1  App.  Cas.  145. 
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of  much  greater  importance  is  to  be  found  in  the  fact  that  the 
Code  distinctly  specifies  certain  conditions  affecting  the  right  of 
EoBiNsoN    action  competent  to  the  deceased,  which  are  also  to  operate  as  a 
Canadian   har  against  any  suit  at  the  instance  of  his  widow  and  his  ascen- 
Rallway^Co.  ^^^^     descendant  relations  after  his  death.    These  conditions 

  are  not  expressed  in  either  of  the  statutes  referred  to ;  and, 

according  to  a  well-known  canon  of  construction,  it  must  be 
taken  that  they  were  inserted  in  the  Code  for  the  purpose  of 
making  it  clear  that  no  conditions  affecting  the  personal  claim 
of  the  deceased,  other  than  those  specified,  are  to  stand  in  the 
way  of  the  statutory  right  conferred  upon  his  widow  and  relatives. 
The  first  paragraph  of  sect.  1056,  read  in  its  ordinary  and  natural 
sense,  enacts  that  the  widow  and  relations  shall  have  a  right  to 
recover  all  damages  occasioned  by  the  death  from  the  person 
liable  for  the  offence  or  quasi-offence  from  which  it  resulted, 
provided  they  can  shew  (1.)  that  death  was  due  to  that  cause,  and 
(2.)  that  the  deceased  did  not,  during  his  lifetime,  obtain  either 
indemnity  or  satisfaction  for  his  injuries. 

Assuming,  as  the  jury  have  found,  that  the  death  of  Patrick 
riynn  in  November,  1883,  was  due  to  bodily  injuries  sustained 
in  August,  1882,  for  which  the  respondents  were  answerable, 
then  all  the  conditions  requisite  in  order  to  give  the  appellant  a 
right  of  action  have  been  fulfilled  to  the  letter.  The  prescription 
established  by  sect.  2262  (2)  had  cut  off  the  deceased's  right  of 
action  in  August,  1883  ;  but  the  Code  does  not  make  it  a  con- 
dition of  the  right  of  action  given  to  the  appellant  by  sect.  1056 
that  her  husband's  claim  shall  not  have  prescribed.  That  pre- 
scription is  not,  within  the  meaning  of  the  Code,  equivalent  to 
iademnity  or  satisfaction  is  made  perfectly  clear  by  a  reference 
to  sect.  1138,  which  enumerates  the  various  ways  in  which  an 
obligation  may  be  extinguished.  The  argument  of  the  respon- 
dents, if  given  effect  to,  would  practically  add  to  the  language  of 
sect.  1056  words  which  are  not  to  be  found  there,  such  as  "  and 
without  his  claim  having  been  otherwise  extinguished,"  or,  in 
other  words,  involves  the  insertion  of  a  new  condition  which  the 
legislature  has  excluded. 

It  appears  to  their  Lordships  that,  when  sects.  1056  and 
2262  (2)  are  read  together,  it  becomes  apparent  that  the  de- 
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ceased's  claim  in  respect  of  his  bodily  injuries,  and  the  claim  of  J:  C. 

his  widow  and  relations  in  respect  of  his  death,  were  to  run  1892 

separate  courses  of  prescription  ;  and  that  their  claim,  which  Robinson 

cannot  emergre  until  his  death  occurs,  was  not  to  be  either  ^,  ^• 

o  '  Canadian 

directly  or  indirectly  affected  by  the  provisions  of  2262  (2).  j^^^^^^^ "^co 

The  saving  clause  in  that  sub-section  is  only  intelligible  upon   

the  footing  that  it  was  meant  to  treat  the  death  as  the  foundation 
of  their  right  of  action ;  to  apply  to  that  right  the  rule  of  pre- 
scription introduced  by  sect.  1056,  and  to  exempt  it  altogether 
from  the  operation  of  the  prescriptive  rule  which  limited  the 
deceased's  claim. 

It  may  be  noticed  that  the  provisions  of  the  second  paragraph 
in  sect.  1056  are  inconsistent  with  the  view  that,  in  order  to 
give  a  claim  to  his  widow  and  relations,  the  deceased  must  have 
had  a  good  cause  of  action  at  the  time  of  his  death.  These 
provisions  plainly  assume  that,  on  the  death  of  a  person  dying 
from  wounds  received  in  a  duel,  his  widow  and  relations  would 
have  a  good  action  for  all  damages  thereby  occasioned  against 
his  antagonist,  although  he  himself  could  have  no  right  of  action, 
their  sole  object  being  to  extend  liability  to  others  who  took 
part  in  the  duel,  whether  as  seconds  or  witnesses. 

The  respondents  argued  that,  in  the  event  of  judgment  being 
against  them  upon  the  question  of  the  widow's  title  to  sue,  the 
case  ought  to  be  sent  back  to  the  Supreme  Court  of  Canada,  in 
order  that  they  may  be  heard  upon  their  motion  for  a  new  trial. 
Having  now  the  record  before  them,  their  Lordships  are  of 
opinion  that  the  course  thus  suggested  is  no  longer  open.  The 
judgment  appealed  from  bears,  inter  alia,  "  That  the  motions  by 
the  appellants  (i.e.,  the  present  respondents)  for  a  new  trial  and  in 
arrest  of  judgment  should  be  and  the  same  were  respectively 
refused  and  dismissed."  As  it  stands,  that  is  an  express  adjudi- 
cation upon  the  very  point  which  the  respondents  desire  to  have  . 
reheard ;  and  the  Supreme  Court  of  Canada  can  have  no  juris- 
diction to  review  it.  In  order  to  meet  that  difficulty,  the  respon- 
dents suggested  that  the  decerniture  was  inserted  per  incuriam, 
and  that  the  Supreme  Court  might  strike  it  out,  upon  a  motion 
to  correct  their  judgment ;  and  they  relied  upon  the  circum- 
stance that  the  point  is  not  discussed  in  the  opinion  of  Mr. 
A.  C.  1892.  3         2  M 
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J.  G.  Justice  Taschereau.    Without  clear  grounds  for  doing  so,  their 

1892  Lordships  are  not  inclined  to  protract  litigation  already  exces- 

KoBiNtON  sive.    Considering  that  all  the  judges,  seven  in  number,  who 

Canadian  ^^^^^        motion  in  the  Courts  of  Quebec  Province,  were  of 

Pacific  opinion  that  the  evidence  warranted  a  verdict  asrainst  the  re- 
Railway  Co.    ^  ^ 

  spondents,  that  one  of  them  only  thought  the  verdict  ought  to 

be  disturbed,  and  that  upon  the  single  ground  that  the  damages 
awarded  were  too  large,  their  Lordships  see  no  reason  to  suppose 
that  the  judgment  of  the  Supreme  Court  of  Canada  was  incor- 
rectly framed  or  that  any  injustice  will  be  done  by  their  finally 
disposing  of  the  case  at  this  stage. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
discharge  the  judgment  appealed  from,  to  restore  the  judgment 
of  the  Superior  Court  in  review,  dated  the  31st  of  January,  1889, 
and  the  judgment  of  the  Queen's  Bench  in  appeal,  dated  the 
19th  of  June,  1890,  and  to  order  the  respondents  to  pay  to  the 
appellant  her  costs  of  the  appeal  to  the  Supreme  Court  in  the 
second  trial.  The  respondents  must  also  pay  to  the  appellant 
her  costs  of  this  appeal. 


Solicitors  for  appellant :  Freeman  &  Bothamhy. 
Solicitors  for  respondents :  Bom^as,  Biscliojf  d  Co, 
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■  [PRIVY  COUNCIL.] 
WALKER  Defendant  ;      j.  c. 

AND  1892 

BAIED  AND  Another  Plaintiffs.    Jm/t/ 19,20; 

Aug.  4. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEWFOUNDLAND.   

Frerogative — Treaties — Interference  with  Private  Rights — Ads  of  State. 

Quxre,  whether  the  Crown  has  the  power  of  compelling  its  subjects  to 
ohey  the  provisions  of  a  treaty  made  either  for  the  purpose  of  putting  an 
end  to  war  or  to  preserve  peace,  or,  whether  interference  with  private 
rights  can  be  authorized  otherwise  than  by  the  legislature. 

Where  the  Government  justified  certain  acts,  in  derogation  of  the  private 
rights  of  the  plaintiff  in  regard  to  his  lobster  fishery,  as  acts  and  matters  of 
State  arising  out  of  political  relations  between  Her  Majesty  and  the  French 
Government,  contending  that  they  involved  the  construction  of  treaties 
and  of  a  temporary  modus  vivendi  for  lobster  fishing  in  Newfoundland  and 
other  acts  of  State,  and  that  they  were  matters  which  could  not  be  inquired 
into  by  the  Court : — 

Heldy  that  this  defence  disclosed  no  answer  to  the  action. 

Appeal  from  an  order  of  the  Supreme  Court  (March  18,  1891), 
to  the  effect  that  the  appellant's  defence  did  not  disclose  a  suffi- 
cient answer  to  the  respondents'  action. 

The  statement  of  claim  and  defence  are  set  out  in  their  Lord- 
ships' judgment. 

The  judgment  of  the  Court  below  was  that,  in  an  action  of 
this  description,  to  which  the  parties  are  British  subjects,  for  a 
trespass  committed  within  British  territory  in  time  of  peace,  it 
is  no.sufiScient  answer  to  say,  in  exclusion  of  the  jurisdiction  of  the 
municipal  Courts,  that  the  trespass  was  an  "  act  of  State  "  com- 
mitted under  the  authority  of  an  agreement  or  modus  vivendi  with 
a  foreign  power ;  and  that  in  such  a  case,  as  between  the  Queen's 
subjects,  the  questions  of  the  validity,  interpretation,  and  effect 
of  all  instruments  and  evidences  of  title  and  authoritv  rest  in 
the  first  place  with  the  Courts  of  competent  jurisdiction  within 
which  the  cause  of  action  arises. 

*  Present: — Lord  Watson,  Lord  Hobhouse,  Lord  Herschell,  Loud 
Macnaghten,  Lord  Morris,  Lord  Hannen,  Sir  Kichard  Couch,  and  Lord 
Shakd. 
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J.  C.  The  Attorney-General  (Sir  B,  Webster),  Staveley  Eill,  Q.C.,  and 

1892       A.  T.  Lawrence,  for  the  appellant : — 

Walker  The  acts  complained  of  were  done  by  the  appellant  in  pursu- 
Baird.  ance  of  orders  lawfully  given  to  him  by  the  Crown.  Those  orders 
were  necessary  for  the  carrying  out  of  an  agreement  entered  into 
by  Her  Majesty  with  a  foreign  power.  Such  agreement  was  a 
treaty  made  by  Her  Majesty  by  virtue  of  her  prerogative  and  in 
lawful  exercise  thereof.  As  such  it  was  binding  on  the  respon- 
dents. Orders  and  acts  necessary  to  carry  the  same  into  effect 
are  acts  and  matters  of  State,  and  cannot  be  questioned  in  any  of 
Her  Majesty's  Courts.  The  respondents  were  using  and  working 
their  lobster  factory  in  contravention  of  the  treaty,  and,  in  con- 
sequence, were  committing  unlawful  acts.  The  duty  of  enforcing 
the  due  observance  of  the  terms  of  the  treaty  had  been  delegated 
by  Her  Majesty  to  the  appellant,  and  his  acts  in  enforcing  the 
same  were  not  wrongful  acts  giving  a  cause  of  action  cognizable 
by  the  Courts  of  Newfoundland. 

The  principle  involved  in  the  defence  is  this,  that  the  Crown, 
by  its  prerogative,  can  bind  its  subjects  by  treaty ;  that  it  is  an 
offence  by  the  common  law  to  disobey  the  provisions  of  a  public 
treaty  of  this  kind ;  and  that  the  act  of  the  executive  in  pre- 
venting that  disobedience  and  enforcing  obedience  does  not  give 
a  cause  of  action. 

The  only  question  triable  in  the  case  was,  whether  the  act 
of  the  appellant  was  within  the  modus  vivendi  compact,  and  was 
justified  and  rendered  lawful  thereby;  and  that  question  was 
sufficiently  raised  by  the  defence.  [Loed  Heeschell  : — Do 
you  contend  that  every  treaty  can  be  carried  out  by  the  execu- 
tive ?]  Not  all ;  for  instance,  treaties  involving  questions  of  taxa- 
tion or  torts  or  cession  of  territory  in  time  of  peace.  [Loed 
HoBHOUSE  : — Can  the  Crown,  by  treaty  with  a  foreign  power, 
acquire  new  rights  against  its  own  subjects  ?]  No ;  and  it  is  not 
contended  that  the  Crown  can  sanction  an  invasion  by  its  officers 
of  private  rights  in  order  to  carry  out  any  kind  of  treaty.  It  can 
only  do  so  when  the  treaty  is  to  put  an  end  to  war  or  to  prevent 
war  ;  and  then  the  Crown  has  the  power  of  compelling  obedience 
to  its  provisions,  on  public  grounds  and  for  the  public  safety. 

[The  authorities  cited  were :  2  Hen.  5,  c.  6  ;  29  Hen.  6,  c.  2 ; 
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1  Blackstone,  p.  257  (Sth  ed.  1773),  c.  7,  par.  2  ;  Comyns'  Digest,       J.  C. 
tit.  Prerog.  D.  3,  and  Weymherg  v.  Tough,  1  Ca.  in  Ch.  pp.  123,  1892 
173 ;  Chitty's  Prerog.  of  the  Crown,  pp.  166,  170  ;  In  re  Cali-  walker 
fornian  Fig  Syrup  Company's  Trade-marh  (1) ;  In  re  Carter  j>^j^jy 

Medicine  Company's  Trade-marh  (2)  ;  Kent's  International  Law   

(2nd  ed.  1878),  p.  384 ;  Wheaton's  International  Law  (6tli  ed.), 
pt.  3,  c.  2.] 

In  early  times,  commissioners  were  appointed  to  inquire  into 
breaches  of  treaty.  Eefereneo  was  made  to  Molloy's  De  jure 
Marittimo,  hk.  1,  c.  ix.,  para.  7 ;  Dicey's  Constitutional  Law,  8th 
Lect.  (2nd  ed.) ;  The  Farlement  Beige  (3).  [Loed  Herschell  : — 
Is  there  anything  on  the  record  to  shew  the  compass  of  the 
treaty?  Those  who  drew  the  defence  seem  to  have  taken  the 
widest  view,  viz.,  there  is  a  treaty,  and  that  puts  an  end  to  the 
action.]  See  Damodhar  Gordhan  v.  Deoram  Kanji  (4),  where  the 
question  of  treaties  of  peace  and  war  was  discussed.  [Loed 
Heeschell  : — Is  there  any  case  which  draws  a  distinction  between 
those  treaties  which  do  and  those  which  do  not  bind  merely  by 
the  sanction  of  the  Crown  ?]  No.  It  was  stated  that  the  Crown 
did  not  in  this  case  dispute  the  right  of  the  respondents  to  be 
compensated  for  the  loss  sustained  by  an  act  of  State ;  the  con- 
tention was  that  the  executive  had  a  right  to  enforce  obedience 
to  treaties  like  the  modus  vivendi  compact  in  this  case. 

Eeference  was  also  made  to  Sutton  v.  Johnstone  (5) ;  Feather  v. 
The  Queen  (6) ;  Money  v.  Leach  (7). 

Sir  J.  S.  Winter,  Q.C.  (Newfoundland),  J.  E.  C.  Munro,  and 
Arnold  Herhert,  for  the  respondents : — 

The  judgment  of  the  Court  below  was  right,  for  the  defence 
admits  the  commission  by  the  appellant  of  an  act  which  but  for 
the  alleged  authority  and  ratification  from  Her  Majesty  would 
be  a  tort.  Further  than  that,  the  ratification  itself  is  not  set  up 
as  a  justification  in  law  of  the  act  of ;  the  appellant,  but  it  is 
alleged  that  that  ratification  involves  questions  or  matters  which 

(1)  40  Ch.  D.  620.  (4)  1  App.  Cas.  332. 

(2)  W.  N.  (1892)  106.  (5)  1  Term.  493. 

(3)  4  P.  D.  129 ;  5  P.  D.  197.  (6)  6  B.  &  S,  257. 

(7)  3  Burr.  1742. 
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J.  0.      cannot  be  inquired  into  by  the  Court.    But  the  right  of  Her 
1892      Majesty  to  authorize  an  act  committed  by  one  subject  towards 
Walker    another  is  a  question  which  Courts  have  jurisdiction  to  deter- 
Baied.     iiiine ;  for  as  between  Her  Majesty  and  one  of  her  subjects  there 

  can  be  no  such  thing  as  an  act  of  State.    The  alleged  agreement 

or  modus  vivendi  between  Her  Majesty's  G-overnment  and  the 
Government  of  France  was  not  in  law  binding  or  obligatory 
upon  the  respondents.  Consequently,  the  alleged  contravention 
thereof  by  the  operation  of  the  respondents'  factory  was  not 
unlawful  and  affords  no  justification  in  law  for  the  appellant's 
acts.  There  is  no  instance  of  a  treaty  having  been  held  to 
affect  the  private  rights  of  the  subject ;  while  there  are  Acts  of 
Parliament  which  have  been  passed  to  enable  treaties  to  be 
carried  into  effect.  Eeference  was  made  to  Entich  v.  Carring- 
ton  (1) ;  Broom's  Commentaries,  p.  794;  Treaty  of  Utrecht,  Art. 
13 ;  Treaty  of  Paris,  Art.  5 ;  Treaty  of  Versailles,  Arts.  4,  5  ;  28 
Geo.  3,  c.  35;  59  Geo.  3,  c.  38;  Chalmers'  Opinions,  Colonies, 
&c.,  2nd  vol.  (ed.  1814),  pp.  328,  337  ;  Korth  American  Parlia- 
mentary Papers,  vol.  1,  Opinion  of  Sir  E.  Palmer;  vol.  2, 
Opinion  of  Sir  A.  Cockburn. 

No  case  can  be  found  in  which  the  Crown  has  attempted  in 
time  of  peace  to  affect  by  treaty  the  private  rights  of  its  subjects. 
For  that  purpose  an  Act  of  Parliament  is  necessary.  With 
regard  to  State  necessity,  that  must  relate  to  the  power  of  the 
Crown  to  make  a  treaty  apart  from  its  binding  force  upon  private 
individuals  and  private  rights.  There  is  no  authority  for  saying 
that  State  necessity  will  make  a  treaty  binding  upon  subjects 
by  force  of  the  prerogative.  Such  a  doctrine  would  extend  the 
prerogative  of  the  Crown  so  as  to  enable  it  to  deprive  the  subject 
of  his  property  and  rights.  If  necessity  is  to  override  law,  it  is 
not  sufficient  for  the  appellant  to  shew  a  necessity  for  the  treaty ; 
but  he  must  shew  a  necessity  for  the  particular  mode  of  carrying 
it  into  effect — that  is,  for  doing  so  without  an  Act  of  Parliament. 
For  instances  in  which  Acts  of  Parliament  were  passed  in  order 
to  carry  out  and  enforce  treaties,  see  Hertslet's  General  Index, 
p.  173 ;  28  Geo.  3,  c.  35 ;  5  Geo.  4,  c.  51,  continued  by  2  &  3 
Will.  4,  c.  79 ;  2  &  3  Yict,  c.  96 ;  Herts,  vol.  v.  p.  86,  95,  96 ; 
(1)  19  State  Trials,  1030;  2  Wils.  275. 
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3  &  4  Yict.  c.  69 ;  5  &  6  Vict.  c.  63 ;  Herts,  vol.  vi.  p.  343 ;      J.  C. 
6  &  7  Yict.  c.  79;  Herts,  vol.  vi.  453;  18  &  19  Vict.  c.  101 ;  1892 
Herts,  vol.  x.  86;  31  &  32  Yict.  c.  45;  Herts,  vol.  xiii.  422;  walkei 
40  &  41  Yict.  c.  42,  s.  15  ;  46  &  47  Yict.  c.  22 ;  Herts,  vol  xv. 
952.    For  an  instance  in  which  a  treaty  was  not  carried  out,  see 
In  re  Carter  Medicine  Company^s  Trade-mark  (1).  Keference 
was  also  made  to  an  opinion  of  the  law  officers,  June  3,  1728 ; 
Chalmers'  Opinions,  ed.  1814,  2nd  vol.  pp.  339-42;  Ware  v. 
Eylton  (2) ;  1  Halleck  Int.  Law,  p.  261-2;  Cooley's  Const.  Law, 
p.  103. 

Sir  B.  Webster,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
LoED  Herschell  :— 

This  is  an  appeal  from  an  order  of  the  Supreme  Court  of  New- 
foundland. The  respondents  by  their  statement  of  claim  alleged 
that  the  appellant  wrongfully  entered  their  messuage  and  pre- 
mises, and  took  possession  of  their  lobster  factory  and  of  the 
gear  and  implements  therein,  and  kept  possession  of  the  same 
for  a  long  time,  and  prevented  the  respondents  from  carrying  on 
the  business  of  catching  and  preserving  lobsters  at  their  factory. 

By  the  statement  of  defence  the  appellant  said  that  he  was 
captain  of  H.M.S.  Emerald,  and  the  senior  officer  of  the  ships  of 
Her  Majesty  the  Queen  employed  during  the  current  season  on 
the  Newfoundland  fisheries ;  that  to  him,  as  such  senior  officer 
and  captain,  was  committed  by  the  Lords  Commissioners  of  the 
Admiralty,  by  command  of  Her  Majesty,  the  care  and  charge  of 
putting  in  force  and  giving  effect  to  an  agreement  embodied  in 
a  modus  vivendi  for  the  lobster  fishing  in  Newfoundland  during 
the  said  season,  which  as  an  act  and  matter  of  State  and  public 
policy  had  been  by  Her  Majesty  entered  into  with  the  Govern- 
ment of  the  Kepublic  of  France ;  that  the  said  agreement  pro- 
vided, amongst  other  things,  that  on  the  coasts  of  Newfoundland 
where  the  French  enjoy  rights  of  fishing  conferred  by  the  treaties, 
no  lobster  factories  which  were  not  in  operation  on  the  1st  of 
July,  1889,  should  be  permitted,  unless  by  the  joint  consent  of 

(1)  W.  N.  (1892)  106.      (2)  3  Dallas,  United  States  Sup.  Ct.  Rep.  199,  273. 
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J.  C.      the  commanders  of  the  British  and  French  naval  stations ;  that 
1892      the  said  lobster  factory  of  the  plaintiffs  being  situate  on  the 
Walker    said  part  of  the  coasts  of  ISTewfoundland,  and  being  one  that 
Baird  operation  on  the  said  1st  of  July,  1889,  and  one 

  which  was  without  the  consent  aforesaid  being  used  and  worked 

by  the  plaintiffs  as  a  lobster  factory  whilst  the  said  agreement 
was  in  force,  and  such  use  and  working  thereof  being  prohibited 
by  the  said  agreement  and  in  contravention  of  its  terms,  the 
defendant  in  performance  of  his  duties  did  for  the  cause  assigned 
enter  into  and  take  possession  of  the  messuage  and  premises  in 
the  statement  of  claim  mentioned,  and  of  certain  gear  and  imple- 
ments ;  that  such  entry  into  and  taking  possession  of  the  said 
messuage  and  premises,  gear,  and  implements,  were  made  and 
done  by  the  defendant  in  his  public  political  capacity,  and  in 
exercise  of  the  powers  and  authorities,  and  in  performance  of  the 
duties  committed  to  him,  and  were  acts  and  matters  of  State 
done  and  performed  under  the  provisions  of  the  said  modus 
vivendi ;  that  the  action  taken  by  the  defendant  in  putting  in 
force  the  provisions  of  the  said  modus  vivendi  had  with  full 
knowledge  of  all  the  circumstances  and  events  been  approved 
and  confirmed  by  Her  Majesty  as  such  act  and  matter  of  State 
and  public  policy,  and  as  being  in  accordance  with  the  instruc- 
tions of  Her  Majesty's  Government.  The  defendant  submitted 
that  the  matters  set  forth  in  his  answer  to  the  statement  of 
claim,  and  on  which  he  rested  his  right  to  enter  and  take  posses- 
sion of  the  premises,  were  acts  and  matters  of  State  arising  out 
of  the  political  relations  between  Her  Majesty  the  Queen  and 
the  Government  of  the  Eepublic  of  France,  that  they  involved 
the  construction  of  treaties  and  of  the  said  modus  vivendi  and 
other  acts  of  State,  and  were  matters  which  could  not  be  inquired 
into  bv  the  Court. 

The  plaintiffs  objected  that  the  defence  did  not  set  forth  any 
answer  or  ground  of  defence  to  the  action,  and  it  was  ordered  by 
the  Court  that  the  points  of  law  should  be  first  disposed  of. 
The  Supreme  Court  of  Newfoundland,  after  hearing  argument, 
held  that  the  statement  of  defence  disclosed  no  answer  to  the 
plaintiffs'  claim,  but  gave  the  defendant  leave  to  amend. 
In  their  Lordships'  opinion  this  judgment  was  clearly  right, 
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unless  the  defendant's  acts  can  be  justified  on  the  ground  that      J.  C. 
they  were  done  by  the  authority  of  the  Crown  for  the  purpose  1892 
of  enforcing  obedience  to  a  treaty  or  agreement  entered  into  Walker 
between  Her  Majesty  and  a  foreign  power.    The  suggestion  that     ^  Jrd. 

they  can  be  justified  as  acts  of  State,  or  that  the  Court  was  not   

competent  to  inquire  into  a  matter  involving  the  construction  of 
treaties  and  other  acts  of  State,  is  wholly  untenable. 

The  learned  Attorney-Greneral,  who  argued  the  case  before 
their  Lordships  on  behalf  of  the  appellant,  conceded  that  he 
could  not  maintain  the  proposition  that  the  Crown  could  sanction 
an  invasion  by  its  officers  of  the  rights  of  private  individuals 
whenever  it  was  necessary  in  order  to  compel  obedience  to  the 
provisions  of  a  treaty.  The  proposition  he  contended  for  was  a 
more  limited  one.  The  power  of  making  treaties  of  peace  is,  as 
he  truly  said,  vested  by  our  constitution  in  the  Crown.  He 
urged  that  there  must  of  necessity  also  reside  in  the  Crown  the 
power  of  compelling  its  subjects  to  obey  the  provisions  of  a 
treaty  arrived  at  for  the  purpose  of  putting  an  end  to  a  state 
of  war.  He  further  contended  that  if  this  be  so,  the  power  must 
equally  extend  to  the  provisions  of  a  treaty  having  for  its  object 
the  preservation  of  peace,  that  an  agreement  which  was  arrived 
at  to  avert  a  war  which  was  imminent  was  akin  to  a  treaty 
of  peace,  and  subject  to  the  same  constitutional  law.  Whether 
the  power  contended  for  does  exist  in  the  case  of  treaties  of 
peace,  and  whether  if  so  it  exists  equally  in  the  case  of  treaties 
akin  to  a  treaty  of  peace,  or  whether  in  both  or  either  of  these 
cases  interference  with  private  rights  can  be  authorized  otherwise 
than  by  the  legislature,  are  grave  questions  upon  which  their 
Lordships  do  not  find  it  necessary  to  express  an  opinion.  Their 
Lordships  agree  with  the  Court  below  in  thinking  that  the  alle- 
gations contained  in  the  statement  of  defence  do  not  bring  the 
case  within  the  limits  of  the  proposition  for  which  alone  the 
appellant's  counsel  contended. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
that  the  appeal  should  be  dismissed  with  costs. 


Solicitor  for  appellant :  Solicitor  to  the  Treasury, 
Solicitors  for  respondents :  Burn  &  Berridge. 

A.  C.  1892.  3         2  N 
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v^-^  AND 

May  23.    rpHE  EATHMINES  AND  EATHGAE  IM-)  ^ 


Waterworhs — Reservoir — Exercise  of  Statutory  Powers — Deviation,  lateral- 
Construction  of  WorJcs  unauthorized  hy  Statute — Injunction, 

Where  tlie  promoters  of  a  public  undertaking  have  authority  from 
Parliament  to  interfere  with  private  property  on  certain  terms,  any  person 
whose  property  is  interfered  with  by  virtue  of  that  authority  has  a  right 
to  require  that  the  promoters  shall  comply  with  the  letter  of  the  enact- 
ment so  far  as  it  makes  provision  on  his  behalf.  Nor  can  any  Court 
remodel  arrangements  sanctioned,  or  relax  conditions  imposed,  by  Act 
of  Parliament. 

Deviation,  in  its  ordinary  and  natural  sense  and  as  used  in  Acts  of 
Parliament,  means  shifting  the  work  in  its  integrity  from  one  site  to 
another  which  may  be  deemed  more  suitable.  It  does  not  imply  a  right 
not  only  to  alter  the  situation  of  the  work  but  in  doing  so  to  dispense 
with  a  half  or  two-thirds  of  it. 

A  local  and  personal  Act  empowered  commissioners  to  take  water  from 
a  river  for  the  supply  of  a  township  on  condition  of  their  executing 
certain  works  and  (inter  alia)  a  reservoir  to  supply  compensation  water  to 
mill-owners,  and  a  conduit,  the  reservoir  to  be  constructed  by  an  embank- 
ment across  the  river.  The  Act  and  the  relative  plans  and  sections 
described  the  position  of  the  reservoir,  its  contour  and  capacity,  and  the 
height  of  the  embankment,  and  provided  that  in  constructing  the  autho- 
rized works  the  commissioners  might  subject  to  the  provisions  of  the  Act 
deviate  from  the  lines  of  the  works  to  any  extent  not  exceeding  the 
limits  of  lateral  deviation  shewn  on  the  deposited  plans,  and  from  the 
levels  shewn  on  the  deposited  sections,  in  the  case  of  the  reservoir  to  any 
extent  of  lesser  height  which  would  enable  the  commissioners  to  give  a 
sufficient  supply  of  water  for  compensation  purposes;  but  the  commis- 
sioners should  not  in  the  exercise  of  the  power  of  lateral  deviation  thereby 
given  construct  any  embankment  or  wall  of  any  reservoir  of  a  greater 
height  above  the  general  surface  of  the  ground  than  that  shewn  on  the 
plans  with  reference  to  the  corresponding  embankment  or  wall  and  six 
feet  in  addition. 

In  constructing  the  reservoir  the  commissioners  curtailed  it  by  more 
than  one-third  of  its  length  and  nearly  two-thirds  of  its  capacity,  and 
placed  the  embankment  higher  up  the  river  than  the  point  fixed  by  the 
Act  and  so  that  the  capacity  could  not  be  enlarged  in  the  event  of  the 
supply  of  compensation  water  proving  insufficient.    In  constructing  the 
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conduit  tlie  commissioners  disregarded  in  material  points  the  directions  H.  L.  (I.) 

of  the  Act  as  to  the  course  and  serviceableness  of  the  conduit  and  con-  ^ggg 

structed  a  conduit  which  they  alleged  was  "a  substantial  equivalent"  v^v^ 

to  the  mill-owners.    The  mill-owners  having  brought  an  action  against  the  Hereon 


Held,  reversing  the  decision  of  the  Irish  Court  of  Appeal  (27  L.  R.  Ir.  and  Ratiigae 
179),  Lords  Morris  and  Hannen  dissenting,  that  though  no  actual  damage  ^^^qJ^jq'^^^ 
w^as  proved  the  mill-owners  were  entitled  to  a  declaration  that  the  reservoir  sionees. 

and  conduit  were  not  in  accordance  with  the  provisions  of  the  Act,  and  to   

an  injunction  restraining  the  commissioners  from  taking  or  using  the  waters 
of  the  river  or  from  interfering  with  the  flow  of  the  river  otherwise  than 
as  authorized  by  the  Act.  * 


APPEAL  from  an  order  of  the  Irish  Court  of  Appeal  reversing 
a  decision  of  Porter  M.E.  (1) 

The  action  was  brought  by  the  appellants  against  the  respon- 
dents. The  statement  of  claim  alleged  facts  which  shewed  that 
the  plaintiffs  were  the  representatives  of  a  body  of  persons  called 
in  the  Act  the  upper  mill-owners,  entitled  to  the  flow  of  water 
in  the  Eiver  Dodder;  that  the  defendants  introduced  a  bill  in 
Parliament  in  the  year  1880,  by  which  they  proposed  to  divert 
the  water  which  would  otherwise  flow  into  the  Eiver  Dodder; 
that  the  plaintiffs  petitioned  against  the  bill ;  that  an  agree- 
ment was  come  to  by  which  additions  and  alterations  were  made 
in  the  clauses  of  the  bill,  and  the  opposition  of  the  mill-owners 
was  withdrawn,  and  the  Act  passed  in  the  form  agreed  to  between 
the  plaintiffs  and  defendants  ;  that  the  reservoir  known  as  work 
No.  9,  and  the  diversion  of  streams  or  watercourse  known  as 
work  No.  10,  were  designed  expressly  for  the  protection  of  the 
upper  mill-owners;  that  the  defendants  had  constructed  the 
reservoir  (work  No.  9)  in  a  different  position  from  that  defined 
by  the  Act,  and  of  a  capacity  one-third  only  of  the  capacity  of 
the  reservoir  as  defined  by  the  Act ;  that  work  No.  10  had  been 
constructed  in  a  different  position  and  in  a  different  manner 
from  that  defined  by  the  Act ;  and  that  the  result  of  the 
defendants'  alterations  was  to  deprive  the  mill-owners  of  some 
of  the  material  benefits  secured  to  them  by  tlie  Act.  The 
plaintiffs  claimed  an  injunction. 

Porter  M.E.,  by  whom  the  action  was  tried,  made  an  order  de- 
claring that  the  works  No.  9  and  10  had  not  been  constructed  and 


commissioners : — 


V. 

Rathmines 


(1)  27  L.  R.  Ir.  179. 
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H.  L.  (I.)  were  not  in  accordance  with  the  terms  and  provisions  of  the  Eath- 

1892  mines  and  Eathgar  Water  Act  1880,  and  ordering  that  a  perpetual 

Hereon  injunction  be  awarded  to  restrain  the  defendants,  their  officers, 

Kathmines  servants,  workmen,  and  agents  [from  continuing  the  reservoir  No. 

AND  Eathgar  9^  and  the  diversion  of  streams  or  watercourse  work  No.  10,  in  the 
Improvement  i        t  •      •       i  .  i    i  -,  .  , 

CoMMis-    state  and  condition  m  which  the  same  then  were,  or  m  any  other 

SIGNERS.     qIq^iq  or  condition  than  should  be  in  accordance  with  the  terms 

and  provisions  of  the  Eathmines  and  Eathgar  Water  Act  1880, 

and]  from  taking,  collecting,  diverting,  impounding,  storing  up, 

using,  or  appropriating  the  waters  of  the  Eiver  Dodder,  or  of 

any  brooks,  streams,  rivulets,  or  springs  flowing  into  the  said 

river  by  the  works  constructed  by  the  defendants  for  that 

purpose,  or  by  any  works  other  than  the  works  described  and 

authorized  by  the  said  Eathmines  and  Eathgar  Water  Act  1880, 

and  from  interfering  with  the  flow  of  the  water  in  the  Eiver 

Dodder,  otherwise  than  as  authorized  by  the  Act :  the  injunction 

not  to  issue  until  further  order. 

The  Irish  Court  of  Appeal,  upon  the  defendants  undertaking 
to  make  certain  alterations  in  their  constructed  works  and  con- 
struct certain  other  works,  discharged  the  order  of  Porter  M.E., 
and  dismissed  the  action  out  of  Court  save  so  far  as  might  be 
necessary  for  the  purpose  of  enforcing  the  performance  by  the 
defendants  of  the  undertakings  aforesaid.  Against  this  decision 
the  representatives  of  the  mill-owners  appealed  asking  that  the 
order  of  Porter  M.E.  might  be  restored  except  as  to  that  part  of 
it  which  is  enclosed  in  brackets  shewn  above  and  which  they 
agreed  to  abandon. 

The  appeal  turned  entirely  on  the  special  clauses  of  the  Eath- 
mines and  Eathgar  Water  Act  1880  (43  &  44  Yict.  c.  cxxxviii.) 
which  incorporated  the  Waterworks  Clauses  Acts  1847  and  1863. 
The  material  parts  of  these  clauses  and  the  circumstances  of 
the  case  are  stated  in  the  judgments  of  Porter  M.E.  and  of 
Lords  Watson  and  Macnaghten. 

1892.  Feb.  18,  19,  22,  23.  Sir  B.  E.  Webster  A.G.  and  B,  M, 
Bray  for  the  appellants,  the  mill-owners,  contended  that  the 
facts  shewed  that  upon  the  true  construction  of  the  Act  the 
respondents  had  not,  either  in  the  case  of  the  reservoir  or  the 
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conduit,  fulfilled  the  statutory  requirements  provided  for  the  H.  L.  (i.) 
protection  of  the  mill-owners,  and  that  when  this  was  once  1892 
established  the  appellants  had  made  out  a  case  for  an  injunction  hebron 

and  need  not  prove  actual  damage.  Rathmines 

AND  RaTHGAR 

Bigly  Q.C.  and  B.  Fitzgerald  Q.C.  (of  the  Irish  Bar),  (/.  D.  ^"^^S^gf 
Fitzgerald  with  them)  for  the  respondents  did  not  dispute  that  sionees. 
general  proposition  of  law,  but  contended  that  upon  the  true 
construction  of  the  Act  and  with  reference  especially  to  the 
powers  of  deviation  the  respondents  had  complied  with  the 
statutory  requirements,  or  would  have  done  so  when  the  works 
specified  by  the  order  of  the  Court  of  Appeal  were  completed. 

Sir  B,  E,  Webster  A.G.  in  reply. 

The  House  took  time  for  consideration. 


May  23.  Lord  Halsbury  L.C.  : — 

My  Lords,  this  case  raises  a  most  serious  and  important 
question — a  question  not  confined  to  the  immediate  parties  to 
the  litigation,  but  which  involves  a  principle  of  construction 
of  all  private  Bill  legislation,  having  very  wide  consequences. 
It  is  necessary,  therefore,  to  consider  what  is  the  system  of  legis- 
lation of  which  the  Act  of  Parliament  now  in  question  is  an 
example. 

It  may  be  stated  generally,  that  Parliament  in  passing  a 
private  Act  looks  to  the  public  advantage  and  security,  and 
also  looks  to  the  interference  with  private  rights.  Where  a  work 
of  any  kind  has  to  be  constructed  Parliament  has  made  an 
elaborate  set  of  provisions  intended  to  secure  to  the  public  the 
advantages  which  the  promoters  propose  as  the  reason  for  legis- 
lation, and  as  the  consideration  for  the  rights  of  the  persons 
affected,  or  sought  to  be  affected,  by  the  intended  legislation. 
In  dealing  with  the  latter  class  of  questions  it  has  been  said 
that  the  particular  provisions  may  rather  be  regarded  as  words 
of  contract  to  which  the  legislature  has  given  its  sanction  than 
the  words  of  the  Legislature  itself. 

My  Lords,  with  respect  to  the  mode  in  which  this  particular 
instrument  is  to  be  construed,  I  very  heartily  concur  with  the 
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H.  L.  (I.)    language  of  ritzGribbon  L.J.  that  we  "  cannot  interpret  the  Act 

1892       by  any  reference  to  the  Bill,  nor  can  we  determine  its  con- 

j^^ojj    struction  by  any  reference  to  its  original  form."    I  also  agree 

^  ^'  that  the  character  and  details  of  the  works  must  be  ascer- 
Eathmines 

AND  Eathgak  tained  partly  from  the  deposited  plans  and  sections,  and  partly 
CoMBiis-  from  the  language  of  the  Act  itself.  Nor  am  I  to  assume  any 
SIGNERS,  necessary  conflict  between  the  two.  On  the  contrary,  if  it  is 
^o^^^^^f^^^^'  possible  for  me,  I  ought  to  adopt  such  a  construction  as  will 
bring  them  into  harmony.  How  far  the  canon  of  construction 
which  the  Lord  Justice  has  laid  down,  and  with  which,  as  I  have 
said,  I  heartily  concur,  is  consistent  with  the  learned  judge's 
observation  that  the  plans  and  sections  were  prepared  with  sub- 
stantially different  objects,  and  represent  designs  from  which 
substantial  departures  were  intended  to  be  sanctioned  by  amend- 
ments made  in  the  Bill  during  its  passage  through  Parliament ; 
or  how,  assuming  the  canon  in  question  to  be  correct,  his 
Lordship  ascertains  that  a  complicated  set  of  works  were  enacted 
to  be  executed  for  one  purpose  quam  proxime,  according  to  a  set 
of  plans  designed  for  another  purpose,  I  confess  I  am  wholly 
unable  to  discover.  And  I  think  that  a  great  deal  of  the  diffi- 
culty which  has  arisen  in  the  construction  of  the  Act  has  been 
due  to  an  a  priori  presumption  that  the  Act  did  not  mean  what 
it  said,  and  that  some  explanation  of  its  provisions  is  to  be 
sought  for  other  than  the  plain  and  obvious  one  arising  from  the 
grammatical  construction  of  the  words  and  sentences  that  it 
contains. 

Now,  though  I  proceed  upon  the  view  that  all  negotiation 
previous  to  the  Act  or  the  original  form  of  the  Bill  must  be 
dismissed,  yet  it  is  quite  true  that  the  subject-matter  with  which 
the  legislature  was  dealing,  and  the  facts  existing  at  the  time 
with  respect  to  which  the  legislature  was  legislating,  are  legiti- 
mate topics  to  consider  in  ascertaining  what  was  the  object  and 
purpose  of  the  legislature  in  passing  the  Act  they  did. 

I  adopt,  as  I  could  not  improve,  the  terse  description  of  the 
objects  of  the  Act  given  by  Palles,  C.B. :  "  Before  the  passing 
of  that  Act  the  waters  of  the  upper  portion  of  the  Eiver  Dodder, 
and  of  its  tributaries,  the  Cot  Brook,  the  Slade  Brook,  and 
another  stream  not  named  in  the  Act,  all  of  which  enter  the 
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Dodder  near  the  town  lands  of  Castlekelly  and  Glassavullaun,  H.  L.  (i.) 

appear  to  have  been  adulterated  with,  or  discoloured  by,  peaty  1892 

matter,  which  rendered  them  less  fit  for  domestic  purposes  than  hebrox 

the  waters  which  flowed  into  the  river  lower  down,  and  were  ^^^^r^^^^^^j^^ 

free  from  this  discolouration.    The  general  scheme  of  the  Act  and  Rathgar 

*^       .  Improvement 
seems  to  have  been  to  intercept  these  discoloured  waters,  and  Commis- 

divert  them  from  the  river,  so  that  the  waters  flowing  into  that   ' 

river  from  tributaries  below  the  point  of  interception  should  Lo^dHaisbury, 

not  be  mixed  with  the  upper  or  discoloured  waters.    The  lower 

or  pure  waters  were  then  to  be  Jed  into  a  reservoir     No.  1 ') 

from  which  the  supply  for  the  township  was  to  be  drawn.  The 

upper  or  peaty  waters  were,  subject  to  a  power  of  diversion  of 

part,  to  be  led  by  a  conduit  (work  '  No.  10 ')  to  a  point  below 

this  and  another  reservoir  (*  No.  9 '),  which  I  shall  afterwards 

mention,  and  there  to  be  returned  into  the  river  and  flow  on  to 

the  plaintiffs'  mills.    The  power  of  diversion  I  have  referred  to 

is  in  respect  of  the  excess  over  1500  cubic  feet  per  minute  of 

the  waters  flowing  in  this  conduit.    This  excess  the  defendants 

were,  by  their  statute,  authorized  to  impound." 

Now,  I  find  a  whole  series  of  provisions  which  appear  to  me  to 
have  been  intended  to  effect  the  objects  which  the  Chief  Baron 
has  tersely  stated.  There  was  the  reservoir  (No.  1)  as  he  says 
from  which  the  supply  to  the  township  was  to  be  drawn.  No.  9, 
another  and  separate  reservoir,  the  object  and  purpose  of  its 
operation  being  that  which  the  Chief  Baron  describes,  is  also 
provided  for  in  terms  as  to  which  I  shall  have  to  say  more 
presently.  But,  stopping  there,  the  scheme  of  the  Act  is  plain, 
and  referring  only  to  the  Act  itself,  I  think  it  cannot  be  doubted 
that  it  intended  that  pure  drinking  water  should  be  supplied 
to  the  township,  and  the  interference  with  private  rights  which 
the  Act  sanctioned  was  necessary  to  the  main  object  of  pro- 
viding for  the  health  and  comfort  of  the  neighbourhood  which 
the  Act  describes  as  the  increasing  district  intended  to  be 
supplied  with  pure  water. 

But  the  interference  with  private  rights  would  immediately 
suggest  to  the  legislature,  even  if  the  parties  had  not  appeared 
to  enforce  their  claims,  that  some  provision  must  be  made  for 
the  continuance  to  the  mill-owners  of  a  supply  of  water,  without 
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H.  L.  (I.)  which  their  mills  might  become  useless.  And,  again,  taking  the 

1892  Act  itself  as  my  guide,  I  cannot  think  that  it  was  ever  intended 

Hebron  ^^^^  there  should  be  any  question  of  priority  or  preference 

Eathmines  objects  aimed  at.    Pure  water  was  intended  to 

AND  Eathgar  be  brought  to  reservoir  (No.  1).  The  compensation  works  were 
Improvement  .  . 

CoMMis-    intended  to  be  supplied  by  reservoir  (No.  9),  and  the  auxiliary 

— •  work  (No.  10). 
LordHabbury,  ^^^^  ^-^j^  regard  to  No.  9  (and  I  again  quote  Chief  Baron 
Palles)  it  is  described  as  "  an  impounding  reservoir  formed  on 
the  bed  of  the  river  Dodder,  and  on  lands  immediately  adjoining, 
and  situated  on  both  sides  thereof  by  an  embankment,  which 
the  section  then  proceeds  to  describe  with  great  minuteness.  Its 
site,  its  total  length,  its  direction  as  regards  the  points  of  the 
compass,  the  jpoint  at  which  it  is  to  cross  the  central  line  of  the 
river,  its  length  on  each  side  of  that  central  line,  are  all 
mentioned.  The  section  then  states  the  length  (1700  yards)  of 
the  reservoir,  measured  from  such  embankment,  and  the  point  at 
which  the  reservoir  is  to  terminate." 

These  directions,  minute  and  particular  as  they  are  admitted 
to  be,  are  rendered  to  my  mind  the  more  emphatic  by  the  word 

thereabouts,"  which  seems  to  me  designed  to  cover  any  trifling 
and  accidental  inaccuracy  in  the  measurements ;  and  I  believe 
as  to  the  effect  of  that  word  there  is  no  difference  of  opinion 
among  the  learned  judges.  Now,  if  it  is  possible  to  give  any 
construction  to  these  words  consistently  with  the  other  parts  of 
the  Act,  it  would  be  to  sin  against  a  very  plain  canon  of  con- 
struction to  reject  them  as  inoperative.  On  the  face  of  them 
they  appear  to  be  the  result  of  minute  and  careful  calculation. 
Dealing  with  the  particular  construction,  a  reservoir,  it  is  obvious 
that  the  site  was  a  subject-matter  to  which  Parliament  would 
presumably  have  careful  regard.  The  appropriateness  of  the 
site  selected,  the  security  in  respect  of  the  sub-soil,  and  the  like, 
are  matters  upon  which  Parliament  undoubtedly  does  occupy 
itself,  and  with  respect  to  which,  unless  it  did  make  due  pro- 
vision, the  main  object  of  the  work  and  the  security  of  the 
neighbourhood  might  both  be  imperilled. 

If  so  wide  a  latitude  were  given  to  the  limits  of  deviation  as 
is  now  insisted  on,  it  is  clear  that  not  only  the  site  pointed  out 
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for  the  intended  reservoir,  but  every  other  alternative  site  which  H.  L.  (I.) 

upon  that  hypothesis  would  be  within  the  limit  of  deviation  1892 

selected  by  the  undertakers,  should  equally  be  the  subject  of  heeron 

investigation  and  evidence.    This  would  most  certainly  be  a  jj^Tmjjjjgg 

serious  consequence  in  respect  of  the  costs  incurred,  not  to  and  Rathgar 

..  -I     •  '  Improvement 

speak  of  the  difhculty  oi  arriving  at  a  decision  where  so  many  Commis- 

alternative  schemes  would  be  presented  to  the  mind  of  the  signers. 

committee  as  are  to  be  implied  by  the  extension  of  the  function  l.c?'''''^^' 

of  the  limits  of  deviation,  though,  as  a  matter  of  fact,  alternative 

schemes  for  such  a  purpose  may  not,  according  to  the  Standing 

Orders  of  Parliament,  be  expressly  presented. 

It  cannot  certainly  be  denied  that  upon  the  hypothesis 
adopted  by  the  Court  of  Appeal,  all  the  measurements  are  useless, 
and,  in  fact,  nineteen  out  of  twenty-two  lines,  of  which  sub- 
sect.  9  of  sect.  9  consists,  must  be  entirely  rejected.  This  is  a 
startling  proposition.  It  is  said  that  the  13th  section  authorizes 
such  a  construction.  It  seems  to  me  that  the  construction  even 
of  the  words  "the  limits  of  lateral  deviation"  strikes  out  the 
word  "  lateral "  in  that  section.  I  do  not  find  the  words  "  vertical 
deviation  "  in  the  section  at  all.  The  words  of  the  13th  section, 
"  the  levels,"  which  seem  to  me  to  be  alone  appropriate  to  the 
matter  under  debate,  are  described  to  be  "  a  deviation  from  the 
levels  shewn  on  the  deposited  sections  in  the  case  of  reservoir 
(No.  1),  and  a  deviation  from  the  levels  shewn  on  the  deposited 
sections  in  the  case  of  reservoir    JSTo.  9 ')." 

The  first  observation  that  arises  on  the  construction  of  sect.  13 
is,  that  it  is  a  section  always  introduced  into  private  Bills  of  this 
character,  and  is  known  by  the  name  of  the  noble  Lord  who  first 
introduced  it,  its  introduction  being  due  to  the  catastrophe  at 
Holmfirth.  And  it  is  manifest  that  the  words  "  subject  to  the 
provisions  of  this  Act,"  according  to  ordinary  principles  of  con- 
struction, would  mean  that  the  powers  thereafter  given  in  the 
section  were  not  to  alter,  control,  or  nullify  any  express  provision 
in  the  statute  subject  to  the  provisions  of  which  such  powers  were 
given.  It  may  be  said  that  these  words,  subject  to  the  provi- 
sions of  this  Act,"  are  to  be  found  at  the  commencement  of  the 
9th  section  itself,  but  independent  of  the  fact  that  in  the  sub- 
section of  that  section  there  are  works  not  defined  by  exact 
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H.  L.  (I.)  measurement,  and  therefore  upon  which  the  words  quoted  would 

1892  operate  without  interfering  with  the  9th  sub-section  at  all,  I 

Hekeon  think  the  Master  of  the  Rolls  is  most  accurate  in  his  observa- 

Kathmines  deviation  from  plans  cannot  mean  deviation  from  that 

AND  Kathgae  which  is  not  alone  shewn  on  plans,  but  is  the  subiect  of  express 
Improvement  .  ,  ,  j  x 

CoMMis-  enactment  in  words  and  definition  by  measurement. 
SIGNERS.  rpj^^  next  observation  is,  that  if  a  power  were  intended  to  be 
Lord  H^ietury,  gj^gj^  q£  altering  the  site  or  diminishing  the  capacity  of  the  in- 
~"  tended  compensation  reservoir,  subject  only  to  the  test  that  it 
should  enable  the  commissioners  to  give  a  sufficient  supply  of 
compensation  water  in  the  terms  of  the  Act,  nothing  could  have 
been  easier  than  to  say  so  in  plain  terms.  If  there  is  any  mode 
by  which  the  express  provisions  of  the  9th  sub-sect,  of  sect.  9  can 
be  explained  with  reference  to  the  intended  works  so  as  to  make 
the  power  of  what  is,  I  think,  not  very  accurately  called  "  devia- 
tion," relied  on  in  the  other  part  of  the  13th  section,  capable  of 
being  exercised  without  destroying  so  much  of  the  9th  sub-section 
as  I  have  referred  to,  it  clearly  ought  to  be  done,  and  the  impos- 
sibility of  doing  so  seems  to  rest  upon  the  assumption  that  the 
containing  capacity  of  the  reservoir,  in  respect  of  its  superficial 
area,  must  always  be  such  as  must  always  pond  back  enough 
water  to  fill  a  reservoir  which  was  to  be  made  on  the  projected 
site. 

This  seems  to  me  the  critical  portion  of  the  argument ;  and, 
that  I  may  not  appear  to  undervalue  the  Chief  Baron's  argu- 
ment, I  will  give  it  in  his  own  words :  "  Now,  sect.  9  tells  us  that 
the  reservoir  is  to  be  formed  by  the  construction  of  an  embank- 
ment crossing  the  natural  bed  of  the  river.  Neither  the  sections 
nor  the  plans  and  sections  seem  to  contemplate  cutting.  Its 
length  consequently  must  be  determined  by  the  extent  to  which 
the  embankment  can  pond  back  the  water,  and  must  therefore 
depend  upon  the  height  of  that  embankment.  The  section 
defines  the  length  of  the  reservoir  as  1700  feet,  and  from  that 
and  the  natural  conformation  of  the  ground  the  minimum 
height  of  the  embankment  necessary  for  such  a  reservoir  can  be 
determined,  and  that  height  (the  site  of  the  embankment  re- 
maining unchanged  and  the  natural  conformation  of  the  ground 
not  being  interfered  with)  is  sufficient  to  determine  the  capacity 
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of  the  reservoir.    Such  a  reservoir  as  I  have  indicated  would  be  H.  L.  (i.) 

identical,  or  nearly  identical,  with  that  described  on  the  plans  1892 

and  sections,  the  storage  power  of  which  has  been  proved  to  Hereon 

be  75,000,000  cubic  feet.  The  13th  section  authorizes  any  lower-  j^^^g^^u^j-g 

mo:  of  the  embankment  which  will  be  consistent  with  the  and  Rathgak 
.  .  .  .  1       /.  Improvement 

reservoir  being  capable  of  giving  a  sufficient  supply  of  water  Commis- 

for  compensation  purposes  in  terms  of  the  Act.    Upon  the   

evidence  in  the  cause,  the  Master  of  the  Eolls  arrived  at  the  ^ord  Hakbury, 
conclusion  that  a  capacity  of  25,000,000  cubic  feet  would  be 
sufficient  to  satisfy  that  condition ;  and  in  that  conclusion,  for 
the  reasons  to  which  I  shall  hereafter  refer  in  detail,  I  en- 
tirely concur.  The  section  then  authorizes  a  reduction  of  the 
capacity  of  the  reservoir  to  one-third  of  that  which  was  involved 
in  its  description  contained  in  the  body  of  sect.  9.  But  as  an  em- 
bankment of  such  lesser  height  as  at  the  site  in  question  would 
form  a  reservoir  of  the  lesser  capacity,  would  be  insufficient  to 
pond  back  the  water  for  a  distance  of  1700  yards  or  thereabouts, 
the  reservoir  formed  by  such  embankment  cannot  answer  so  much 
of  the  description  in  sect.  9  as  is  in  the  words  '  extending  for  a 
distance  of  1700  yards,  and  terminating  at  a  point  distant  330 
yards  or  thereabouts,'  from  the  point  indicated  in  the  section. 
It  has  not  been,  and  could  not  have  been,  contended  that  the 
words  *  or  thereabouts '  which  qualify  the  distances  of  1700  and 
330  yards  respectively  could  authorize  sach  a  deviation  in  the 
length  as  would  thus  be  necessarily  involved  in  the  reduction  of 
the  capacity  by  two-thirds." 

Now,  I  so  far  agree  with  the  Chief  Baron,  that  I  find  no  trace 
of  any  intention  to  excavate  a  reservoir,  no  digging  out  so  as  to 
make  an  artificial  basin ;  but  I  think  it  is  carrying  that  obser- 
vation too  far  to  assume  that  everything  is  to  be  left  in  its 
natural  condition,  and  that  it  is  only  the  subtending  hills,  plus 
the  impounding  bank  and  the  water  impounded,  that  form  the 
reservoir.  The  reservoir  is  an  artificial  construction,  and  there 
is  nothing  to  prevent  its  being  constructed  with  one  capacity, 
while  the  containing  embankment  may  be  of  such  a  height  that 
only  a  much  smaller  space  than  that  made  into  a  reservoir  will 
be  covered  with  water. 

Of  course  it  may  be  said  how  very  absurd  to  make  a  reservoir 


508 


HOUSE  OF  LORDS 


[1892] 


SIONKES. 
LordJHalsbury, 


H.  L.  (I.)  with  its  dimensions  prescribed,  which  make  it  much  larger  than 

1892  the  height  of  the  one  containing  embankment  can  ever  allow  it 

Hereon  contain  water.  But  this  assumes  that  the  height  is  to  be  once 

Rathmines  ascertained.    I  do  not  think  this  is  so — the  test 

AND  Rathgar  is  the  sufficiency  of  the  supply  to  the  mill-owners  :  and  if  every- 
Improvement  . 

CoMMis-  thing  IS  constructed  according  to  the  plans,  this  may  be  a  portion 
of  the  work  liable  to  revision. 
uaisDury,  ]s^q^^  J  (.^11  Understand  that  it  might  well  be  a  subject  of  debate 
whether  so  large  a  body  of  water  need  necessarily  be  pent  back 
as  would  be  involved  in  the  insistence  upon  the  maximum  levels 
shewn  on  the  plans.  It  might  very  plausibly  be  said :  This  is 
the  object  of  our  reservoir;  these  are  our  plans;  we  need  not 
make  the  containing  embankment  so  high  if  it  is  found  that  the 
supply  of  compensation  water  is  not  capable  of  being  pent  back 
by  the  height  to  which  we  build  it.  Nothing  could  be  easier, 
all  other  things  continuing  the  same,  than  to  raise  it,  and  so 
accomplish  what  the  legislature  had  in  view.  The  difference  of 
a  few  feet  over  such  an  area  would  enormously  increase  the 
quantity  contained. 

It  will  be  observed  that  such  a  construction  gives  effect  to  all 
the  words  of  the  legislature.  A  very  simple  expedient  might  be 
in  the  minds  of  both  the  parties  to  the  parliamentary  bargain, 
that  any  danger  to  the  mills  on  the  one  side,  or  an  extravagant 
demand  on  the  commissioners  on  the  other,  which  they  were 
unable  to  satisfy,  and  would  so  expose  themselves  to  penalties, 
would  so  be  avoided.  The  words  of  sect.  13  would  be  satisfied  by 
such  a  construction,  and  the  express  provisions  of  sub-sect.  9  of 
sect.  9  would  be  satisfied. 

But  now  take  the  other  hypothesis — that  the  reservoir  itself  is 
to  be  shifted  higher  up  the  valley,  and  the  same  contingency 
happens.  New  works  would  have  to  be  constructed,  the  whole 
system  disorganised,  and  the  commissioners  placed  in  the  alterna- 
tive of  either  withdrawing  from  the  Eathmines  township  what  it 
was  the  primary  object  of  the  Act  to  attain  for  them,  or  allowing 
the  mills  to  go  without  their  compensation  water,  and  the  com- 
missioners to  incur  penalties.  As  the  Lord  Chancellor  points 
out,  the  change  of  site  renders  it  incapable  of  being  added  to  by 
any  increased  elevation  of  the  embankment. 
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Now,  in  construing  sect.  13, 1  think  it  is  material  to  observe  H.  L.  (i.) 

that  the  section  itself  points  to  the  very  important  distinction  1892 

between  the  limits  of  lateral  deviation  and  the  levels  shewn  on  herrojt 

the  deposited  sections.    The  general  scheme  with  which  the  j^^^hmines 

Act  was  dealing  was  that  of  building  a  containing  embankment  and  Rathgar 
n  .1  I'll  (*  1  1  Improvement 

across  a  valley  at  right  angles  with  the  course  oi  the  stream  and,  Commis- 

so  to  speak,  making,  subject  to  what  I  have  said  before  as  to  the  s^^^^- 
reservoir  being  an  artificial  construction,  the  sides  of  the  valley  ^^^''^i  ^jisbury, 
the  lateral  containing  walls.  What  is  there  inconsistent  in  any 
part  of  sect.  13  with  the  intention  of  the  legislature  being  that 
the  site  of  the  reservoir  should  be  as  shewn  on  the  deposited 
plans,  and  as  so  carefully  defined  in  sub-sect.  9  of  sect.  9,  and 
allowing  the  latitude  as  to  the  containing  embankment  across 
the  stream,  provided  that  the  containing  embankment  gave  a 
sufficient  supply  of  water  for  compensation  purposes  in  the  terms 
of  the  Act  ?  So  that,  to  put  it  very  plainly,  the  reservoir,  as  a 
reservoir,  as  an  area  for  containing  water,  might  be  constructed 
according  to  the  very  plan  and  on  the  very  site  contemplated  by 
the  statute,  but  that  unless  it  were  necessary  the  embankment  at 
right  angles  need  not  be  raised  to  such  a  height  as  would  neces- 
sarily fill  the  whole  area  of  the  intended  reservoir  with  water. 

And  I  cannot  help  thinking  that  the  passages  in  the  judgment 
of  the  Chief  Baron  which  I  have  quoted  seem  to  assume  that 
you  must  treat  the  reservoir  as  necessarily  full  to  the  extent  of 
all  its  containing  capacity  in  order  to  ascertain  the  length  of  the 
reservoir  itself.  The  Chief  Baron  says :  "  Its "  (that  is  the 
reservoir's)  "  length  must  be  determined,  as  neither  the  plans  nor 
sections  contemplate  cutting,  by  the  extent  to  which  the  embank- 
ment can  pond  back  the  water,  and  must  therefore  depend  on 
the  height  of  that  embankment."  Again  he  says :  "  As  an 
embankment  of  such  lesser  height  as  at  the  site  in  question 
would  form  a  reservoir  of  lesser  capacity,  would  be  insufficient  to 
pond  back  the  water  for  a  distance  of  1700  yards  or  thereabouts, 
the  reservoir  formed  by  such  embankment  cannot  answer  so  much 
of  the  description  in  sect.  9  as  is  in  the  words  *  extending  for  a 
distance  of  1700  yards,  and  terminating  at  a  point  distant 
330  yards  or  thereabouts'  from  the  point  indicated  in  the 
section." 
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H.  L.  (I.)       I  cannot  assent  to  this  view.    Given  every  other  part  of  the 
1892      construction  of  the  reservoir  to  be  that  indicated  on  the  plans,  it 
Hereon       qnite  true  that  the  lowering  of  the  embankment  would  prevent 
Kath^mines  •^'^^^  yards  of  water  being  ponded  back.    But  it  by  no  means 
AND  Eathgar  follows  that  that  will  prevent  or  in  any  way  be  inconsistent  with 
CoMMis-    1700  yards  of  receptacle  for  water  being  constructed. 
SIGNERS.        Q£  coursc  tho  observation  seems,  at  first  sight,  to  be  a  cogent 
^^'^^  L.c!^"^'       — Why  have  so  large  a  reservoir  when  you  have  no  need  of  it  ? 

There  is  only  a  containing  wall ;  a  lower  embankment  would 
necessarily  pond  back  a  far  less  amount  of  water  than  so  large  a 
reservoir  would  seem  adapted  to  contain.  But  the  more  one 
remarks  on  the  condition  of  things  with  which  the  statute  was 
dealing,  the  less  cogent  seems  to  be  the  pressure  of  such  an 
observation. 

I  will  assume  the  two  parties,  the  commissioners  and  the  mill- 
owners  respectively,  to  be  engaged  in  negotiation.  Would  it  be 
altogether  so  unreasonable  to  suppose  that  the  commissioners 
might  suggest,  "  We  will  make  a  reservoir  large  enough  to  meet 
any  contingeney  which  may  arise,"  and  the  mill-owners  on  the 
other  hand  saying,  "  Well,  if  the  reservoir  is  made  ready  to  con- 
tain water  sufficient  for  any  such  contingency,  it  is  immaterial 
to  us  whether  it  is  always  kept  full  or  not,  so  that  it  give  us  our 
compensation  water ;  and  if  you  will  make  that  the  test  of  the 
appropriate  height  of  the  embankment,  all  other  things  being 
built  in  the  way  that  we  have  agreed  upon,  we  will  be  content 
that  that  embankment  may  remain  at  a  lower  level  until  the 
necessity  arises  for  raising  it "  ? 

I  do  not  of  course  know,  and  cannot  even  conjecture,  whether 
any  such  bargain  took  place ;  but  I  am  only  endeavouring  to 
point  out  that  such  an  arrangement  would  not  be  so  unreason- 
able on  the  part  of  either  of  the  parties  to  the  bargain,  and  that 
therefore  there  is  nothing  absurd  in  the  construction  which  I 
place  upon  the  section,  inasmuch  as  if  any  such  bargain  were 
made  the  section  would  give  effect  to  it.  I  think  that  such  a 
construction  would  give  effect  and  meaning  to  the  whole  of  sub- 
sect.  9  of  sect.  9,  and  for  that  reason  I  am  of  opinion  that  is  the 
true  construction. 

It  is  obvious  to  remark,  that  unless  effect  is  given  to  the 
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language  of  the  section  the  figures  1  and  9  themselves  become    H.  L.  (i.) 

unmeaning ;  but  the  figures  1  and  9  are  only  a  compendious  1892 

mode  of  referring  to  the  minute  and  detailed  description  given  Hekeon 

of  them  in  sect.  9.    It  is  only  perhaps  repeating  the  same  observa-  j^a-tioiixes 

tion  in  another  form ;  but  what  would  be  said,  if  instead  of  that  -'^^^  Rathgar 

Improvement 

compendious  form,  the  minute  and  detailed  description  of  No.  1  Commis- 

and  No.  9  were  reinserted  at  every  part  of  the  statute  where 

Nos.  1  and  9  are  referred  to  ?  "^"^  S^^'''' 

By  sect.  41  it  is  enacted,  that  "  when  the  commissioners  shall  ~" 
commence  and  so  long  as  they  shall  continue  to  discharge  from 
and  out  of  their  said  reservoirs  Nos.  1  and  9  and  works  the  due 
quantity  of  compensation  water,  the  same  is  to  be  taken  by  all 
parties  interested  as  full  compensation  for  all  water  which  the 
commissioners  can  collect  or  divert  from  the  lands  draining  to 
the  said  reservoirs."  Treating  this  as  a  parliamentary  contract 
in  which  the  parties  have  contracted  the  one  with  the  other  for 
a  particular  scheme  of  works  which  each  has  had  the  opportunity 
of  considering  and  judging  whether  it  will  be  sufficiently  adequate 
for  the  purpose,  that  is  intelligible  enough,  and  was  according 
to  the  judgment  of  each  party  considered  to  be  adequate  com- 
pensation, and  as  such  must  be  accepted,  whether  it  should  turn 
out  to  be  so  in  fact  or  not. 

But  here  again,  if  the  latitude  insisted  on  be  given  to  the 
interpretation  of  these  words,  the  language  of  the  legislature 
might  have  been  much  shorter.  You  may  strike  out  the  words 
from  and  out  of  their  said  reservoirs  Nos.  1  and  9,"  and  simply 
provide  that  if  anyhow  the  prescribed  compensation  water  be 
sent  into  the  Dodder,  that  of  itself  shall  satisfy  any  claim  that 
may  be  made. 

The  truth  is,  that  unless  the  mode  of  constructing  the  works  is 
assumed  to  be  obligatory,  the  whole  regulation  of  mode  and 
manner  of  giving  compensation  may  be  struck  out,  and  only  the 
obligation  to  give  the  specified  quantity  is  left  in  the  statute. 
The  legislature  has  gone  into  a  most  elaborate  and  minute 
investigation,  and  legislated  accordingly  to  no  purpose  what- 
ever. 

I  am  unable  to  follow  entirely  the  answer  which  is  given  by 
the  Court  of  Appeal  to  what  the  Master  of  the  Eolls  points  out 
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H.  L.  (I.)  by  his  reference  to  the  Eailways  Clauses  Act  and  the  Water- 

1892  works  Clauses  Act,  which  limit  in  a  particular  way  the  limits  of 

Hereon  deviation,  giving  every  effect  to  the  words  "subject  to  the 

Kathmines  Provisions  of  this  Act,"  which,  as  I  have  already  said,  point  in 

AND  Bathgar  a  different  direction. 

Improvement 

CoMMis-       As  to  the  words  "  of  lateral  deviation,"  whether  or  not  a  shift- 

SI  ONE  R  S 

 *     in g  of  the  site  is  to  be  inferred  from  the  variation  permitted  in 

^^^^  l!c1^^^^'  respect  of  the  levels  is  a  question  with  which  I  have  already 
dealt.  But  dealing  with  the  sub-section  pointed  to  by  the 
Master  of  the  Eolls,  it  seems  to  me  it  would  be  a  strange  appli- 
cation of  the  13th  section  to  suppose  that  it  was  intended  to 
take  the  intended  work  out  of  the  operation  of  the  two  statutes 
referred  to  by  inferences  derived  from  the  form  of  the  works 
under  construction.  It  does  not  lessen  the  weight  of  this  obser- 
vation that  sect.  13  is  a  common,  well-recognised,  and  well- 
known  section  placed  in  all  Waterworks  Acts,  and  if  the  con- 
struction insisted  on  be  accurate,  must  be  construed  hereafter 
as  qualifying  and  cutting  down  the  limits  insisted  on  in  the 
Waterworks  Clauses  Act,  1847,  inasmuch  as  I  believe  ever  since 
the  Holmfirth  catastrophe  the  clause  in  question  has  always 
been  inserted  as  part  of  every  new  Waterworks  Act;  at  all 
fevents,  wherever  embankments  were  necessary  for  the  purpose  of 
creating  reservoirs. 

With  respect  to  the  existing  capacity  of  the  reservoir  No.  9  as 
constructed,  I  do  not  understand  that  it  is  contended  by  the 
respondents'  own  witnesses  that  No.  9,  unaided  by  No.  1,  would 
be  sufficient,  and  some  question  was  debated  at  the  bar  as  to  the 
priority  of  rights  between  the  inhabitants  of  Rathmines  and  the 
mill-owners  in  respect  of  the  several  reservoirs  designed  under 
the  Act. 

My  Lords,  I  do  not  think  it  is  accurate  to  speak  of  priority  in 
respect  of  the  two  reservoirs  in  question.  The  design  and 
purpose  of  the  Act  of  Parliament,  as  expressed  in  its  own  terms, 
is  that  No.  1  should  supply  drinking  water  to  the  district.  The 
design  of  No.  9  was  for  compensation  water  to  the  mill-owners, 
and  I  do  not  think  the  Act  of  Parliament  ever  contemplated  a 
conflict  of  rights  between  the  two.  I  think  the  obligation  to 
supply  the  district  with  water  from  No.  1  is  as  great  as  the 
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obligation  to  supply  the  mill-owners  with  their  compensation    H.  L.  (i.) 
water  from  No.  9.  1892 

It  was  argued,  to  be  sure,  that  under  sect.  41  the  commissioners  hereon 
were  expected  to  give  their  compensation  water  from  No.  1  as  j^^^g3^jjjj,g 
well  as  from  No.  9 ;  but  I  think  that  is  a  misreading  of  the  and  Rathgar 
section.    When  one  considers  that  the  overflow  from  No.  1  must  Commis- 
necessarily  flow  down  and  reach  those  who  are  to  have  a  right 
to  the  compensation  quantity,  it  is  obvious  that  the  draftsman  ^^^^  l.c!^°'^' 
in  enacting  what  should  be  full  compensation  was  quite  right 
in  including  No.  1  and  No.  9  as  possible  sources  of  supply  for 
such  purpose.    Otherwise  it  might  have  been  suggested,  that 
unless  the  whole  compensation  water  came  from  No.  9,  although 
there  was  ample  overflow  from  No.  1,  the  compensation  was  not 
such  as  to  estop  all  parties  interested  from  claiming  more.  But 
the  whole  principle  and  purpose  of  the  statute  seems  to  me  to 
be  only  reconcileable  with  the  view  that  reservoir  No.  1,  in  its 
main  object  and  purpose,  is  to  be  constructed  for  the  supply  of 
pure  and  wholesome  water  sufficient  for  the  domestic  use  of  the 
inhabitants  of  all  the  houses  in  the  township,  and  by  sect.  40  it 
is  enacted  that  such  supply  shall,  apart  from  unavoidable  acci- 
dent or  contingency,  be  constantly  laid  on  at  such  a  pressure  as 
will  make  the  water  reach  the  top  storey  of  the  highest  houses 
within  the  township. 

While  I  regret  my  inability  on  this  part  of  the  case  to  concur 
with  the  conclusions  at  which  the  Court  of  Appeal  arrived,  I  am 
glad  that  I  am  not,  to  use  the  language  of  Barry  L.J., 
compelled  to  place  on  this  statute  a  construction  which  was 
never  contemplated  by  its  author.  I  concur  with  him  that  the 
most  conspicuous  of  the  safeguards  "  against  injustice  to  indivi- 
duals in  private  legislation  are  the  provisions  (either  legislative 
or  by  parliamentary  rules)  requiring  the  utmost  publicity  to 
be  given  to  the  intended  works,  and  the  deposit  of  plans  and 
specifications  in  a  public  depository,  enabling  those  who  are 
likely  to  be  affected  by  the  proposed  operations  to  see  to  what 
extent  their  rights  would  be  so  affected."  He  adds  (and  I 
entirely  concur  with  him),  that  if  the  particular  construction 
(which  nevertheless  prevailed  on  himself)  were  adopted  the 
policy  of  those  provisions  and  of  those  legislative  safeguards 
A.  C.  1892.  3         2  0 
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H.  L.  (I.)  would  have  been  in  no  sense  carried  out  or  observed.    I  cannot 

1892  forbear  quoting  his  Lordship's  words  as  encouraging  me  in  the 

Hekkon  view  which  I  have  taken,  that  the  view  which  he  has  adopted 

Eathmines  results  which  he  thus  describes:  "I  assert  that  a 

AND  Eathgar  jjian  of  averasre,  or  even  far  beyond  averaere,  intelligcence,  taking: 
Impeoyement  °  ,        ;  ^  '  &        ?  & 

CoMMis-  up  these  plans  and  specifications,  would  not  have  the  faintest 
SIGNERS.  .^^^  ^^^^  ^^^^  alteration  as  was  made  in  reservoir  No.  9  from 
LordHaisbury,  .^^  delineation  on  the  plans  was  within  the  limits  of  legal 
possibility,  and  I  am  convinced  that  if  the  plaintiffs  had  appre- 
hended such  a  result,  and  accordingly  resisted  the  13th  section 
as  framed,  it  would  not  have  been  sanctioned  by  the  committee. 
It  required  the  afterthought  of  one  of  the  most  skilful  engineers 
— an  old  friend  of  mine,  Mr.  Hassard — it  required  skilful  study 
and  afterstudy  to  grasp  the  possibility  of  such  an  operation.  It 
appears  to  have  escaped  the  apprehension  of  the  Master  of  the 
Eolls,  a  most  acute  judge ;  and  it  required  all  the  ingenuity  of 
this  Court  to  arrive  at  such  a  construction  of  the  13th  section." 

With  respect  to  work  No.  10, 1  have  nothing  to  add  to  that 
which  the  Master  of  the  Eolls  has  pointed  out  as  the  divergence 
between  the  work  executed  and  the  work  authorized  by  Parlia- 
ment. I  am  not  so  clear  that  the  matter  is  so  immaterial  as 
some  of  the  learned  judges  in  the  Court  of  Appeal  appeared  to 
consider  it ;  but  as  I  concur  with  them  that  it  is  an  infringe- 
ment of  the  plaintiffs'  rights,  I  do  not  think  it  necessary  to  give 
any  elaborate  judgment  on  the  subject. 

In  the  result,  I  have  to  move  your  Lordships  that  the  order  of 
the  Court  of  Appeal  be  reversed  ;  that  the  injunction  ordered  by 
the  Master  of  the  Eolls  be  restored,  with  a  slight  modification,  to 
which,  as  I  understand,  the  appellants  did  not  object ;  and  that 
the  respondents  do  pay  to  the  appellants  the  costs  both  here 
and  below. 

LoKD  Watson  : — 

My  Lords,  the  appellants  are  interested  in  mills  situated  upon 
or  near  the  river  Dodder,  which  are  wholly  or  partly  worked  by 
water-power  derived  from  that  stream.  The  respondents,  who 
are  commissioners  under  a  series  of  local  statutes,  obtained,  in 
the  year  1880,  an  Act  enabling  them  to  take  water  from  the 
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Commis- 
sioners. 


Lord  Watson. 


Dodder  for  the  supply  of  the  Eathmines  and  Kathgar  town-    H.  L.  (i.) 

ship.  18S2 

The  general  scheme  of  the  Act  is  simple  enough.    It  autho-  Hebron 
rizes  the  construction  of  two  impounding  reservoirs,  to  be  formed  i^^^hmines 
on  the  bed  of  the  Dodder,  by  means  of  embankments  placed  :^nd  Eathgar 

"  Ai  .  lilPROVEMENT 

across  and  nearly  at  right  angles  with  the  course  of  the  river. 
The  upper,  known  in  these  proceedings  as  No.  1  reservoir,  is 
designed  for  the  storage  of  water  fit  to  be  used  for  domestic  pur- 
poses by  the  inhabitants  of  the  township  ;  whilst  the  lower  reser- 
voir, known  as  No.  9,  is  intended  to  furnish  a  supply  of  compen- 
sation water  to  the  appellants  and  other  parties  having  an 
interest  in  the  mills  below.  The  higher  waters  of  the  Dodder, 
being  of  a  peaty  character  and  unsuitable  for  household  use,  are 
to  be  intercepted,  at  a  point  about  1200  yards  above  reservoir 
No.  1,  and  being  thence  conveyed  past  both  reservoirs  by  a 
conduit  known  as  No.  10,  are  to  be  returned  to  the  bed  of  the 
reservoir  river.  No.  1  draws  its  supply  of  water  from  the  drainage 
area  of  the  Dodder,  in  so  far  as  that  area  is  untainted  by  peat. 
Eeservoir  No.  9  is  fed  partly  by  the  overflow  from  No.  1,  and 
partly  by  the  diverted  peaty  water,  the  respondents  having 
power  to  appropriate  the  surplus  from  conduit  No.  10  whenever 
its  flow  exceeds  1500  cubic  feet  per  minute. 

The  appellants  allege  that  neither  the  reservoir  No.  9  nor  the 
conduit  No.  10  has  been  constructed  in  accordance  with  the  pro- 
visions of  the  Act,  and  on  that  ground  they  ask  an  injunction 
against  the  respondents  continuing  to  impound  the  water  of  the 
Dodder,  or  to  interfere  with  its  natural  flow.  The  respondents 
do  not  dispute  that  they  obtained  right  from  the  Legislature  to 
take  water  for  the  supply  of  the  township  upon  condition  of 
their  executing  the  works  prescribed  by  the  Act,  including  the 
works  which  were  intended  for  the  protection  of  the  mill-owners. 
Until  these  have  been  completed  in  terms  of  the  Act,  the  re- 
spondents' right  to  abstract  water  from  the  river  does  not  emerge. 
There  is  practically  no  controversy  as  to  the  character  of  the 
works  which  the  respondents  have  executed.  Whether,  as  exe- 
cuted, these  works  comply  with  the  requirements  of  the  Act  is  a 
question  depending  upon  the  construction  of  its  enactments. 

Sect.  9  of  the  Act  empowers  the  respondents  to  make  and 

3        2  0  2 
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Commis- 
sioners. 


Lord  Watson. 


H.  L.  (I.)    maintain  in  the  lines  and  according  to  the  levels  shewn  on  the 
1892      deposited  plans  and  sections  the  various  works  therein  described. 
Hereon     One  of  these  works  is  the  "  impounding  reservoir  (herein  called 
Kathmines  ^^^^       ^)  "  *o  ^®  formed  by  an  embankment  200  yards  in  length 
AND  Rathgar  across  the  river,  at  a  point  900  yards  or  thereabouts  above  Fort 

iMrROVBMENT  _    .  ^  •  i  i  i 

Bridge,  "  the  said  embankment  being  situated  as  follows  :  viz.,  a 
length  of  about  77  yards  being  on  the  eastern,  and  a  length  of 
about  123  yards  being  on  the  western  side  of  the  said  river 
respectively,  the  said  work  No.  9  commencing  at  the  said  em- 
bankment, and  extending  thence  in  a  southerly  direction  for  a 
distance  of  1700  yards,  or  thereabouts,  and  terminating  at  a  point 
distant  330  yards,  or  thereabouts,  measured  down  the  centre  of 
the  said  Kiver  Dodder,  from  the  point  where  the  centre  of  the 
embankment  of  the  said  work  No.  1  (the  upper  reservoir)  crosses 
the  said  Kiver  Dodder."  The  deposited  sections  shew  the  em- 
bankment of  No.  9  to  be  80  feet  in  height  above  the  level  of  the 
bed  of  the  river,  at  the  point  described  in  the  Act.  The  reser- 
voir thus  described  in  the  Act  and  relative  plans  and  sections, 
forms  a  basin  capable  of  containing  467,250,000  gallons  of  water. 

The  compensation  reservoir  which  the  respondents  have  con- 
structed, as  representing  No.  9,  has  its  embankment  about  750 
yards  higher  up  the  river  than  the  point  fixed  by  sect.  9  of 
the  Act.  The  height  of  the  embankment  above  the  bed  of  the 
river  is  55  instead  of  80  feet ;  the  length  of  the  basin  thereby 
enclosed  is  1100  instead  of  1700  yards;  and  its  maximum  of 
storage  capacity  is  only  160,452,000  gallons.  As  to  these  facts 
there  is  really  no  dispute.  The  result  of  the  respondents'  opera- 
tions has  been  to  curtail  the  reservoir  described  in  sect.  9  by 
more  than  one-third  of  its  length  and  by  nearly  two-thirds  of  its 
capacity. 

The  discrepancy  between  the  reservoir  made  and  the  reservoir 
described  in  the  Act  is  very  considerable.  The  main  and  the 
most  plausible  ground  upon  which  the  respondents  maintain  the 
competency  of  their  admitted  departure  from  the  deposited  plans 
and  sections  is  to  be  found  in  the  powers  to  deviate,  horizontally 
or  vertically,  conferred  upon  them  by  sect.  13  of  the  Act.  That 
clause  provides  that  in  the  construction  of  the  authorized  works 
the  respondents  may,  subject  to  the  provisions  of  the  Act, 
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"  deviate  from  the  lines  of  such  works  to  any  extent  not  exceed-  H.  L.  (i.) 

ing  the  limits  of  lateral  deviation  shewn  on  the  deposited  plans,  1892 

and  from  the  levels  shewn  on  the  deposited  sections,  in  the  case  herron 

of  No.  1  to  any  extent  not  exceeding  six  feet,  and,  in  the  case  of  p^^^H^j^j^^g 

reservoir  No.  9,  to  any  extent  of  lesser  height  which  will  enable  and  Kathgar 
.    .  .  ^  .  1      /.  n  Improvement 

the  commissioners  to  give  a  sumcient  supply  of  water  for  com-  Commis- 

pensation  purposes  in  terms  of  this  Act."  Then  follows  a  proviso, 
not  happily  expressed,  which  throws  some  light  upon  the  pre- 
ceding context,  and  was  obviously  meant  to  protect  the  com- 
munity from  the  risk  of  inundation.  It  is  in  these  terms  :  "  but 
the  commissioners  shall  not,  in  the  exercise  of  the  power  of 
lateral  deviation  hereby  given,  construct  any  embankment  or 
wall  of  any  reservoir  of  a  greater  height  above  the  general  surface 
of  the  ground  than  that  shewn  on  the  plans  with  reference  to 
the  corresponding  embankment  or  wall,  and  six  feet  in  addi- 
tion." 

I  see  no  reason  to  doubt  that,  subject  to  the  provisions  of  the 
Act,  sect.  13  gives  the  respondents  power  to  deviate  laterally,  in 
any  direction,  all  or  any  of  the  works  authorized,  within  the 
limits  ^  shewn  on  the  deposited  plans.  In  some  instances  the 
position  of  the  work  is  so  precisely  defined  by  the  Act  as  to 
exclude  the  possibility  of  deviation.  In  others,  the  possible 
extent  of  deviation  is  necessarily  restricted  by  the  character  of 
the  work  prescribed.  Thus  the  reservoirs  No.  1  and  No.  9 
must  be  formed,  not  by  excavation,  but  by  means  of  an  embank- 
ment across  the  river,  so  that  neither  of  them  can  be  deviated 
laterally,  in  the  sense  which  these  words  generally  bear  in  a 
railway  statute. 

Accordingly,  the  only  practical  way  in  which  the  respondents 
have  power  to  deviate  the  reservoir  No.  9  is  by  shifting  it  up  or 
down  the  course  of  the  river.  That  can  only  be  effected  by 
changing  the  site  of  the  impounding  embankment.  But  it  is,  in 
my  opinion,  a  very  material  circumstance  that  the  embankment 
is  not  of  itself  an  authorized  work  within  the  meaning  of  the 
Act ;  it  is  merely  part  of  an  authorized  work,  namely,  the  reser- 
voir as  described  in  sect.  9.  The  only  statutory  power  which  the 
respondents  possess  is  to  deviate,  not  the  embankment,  but  the 
reservoir.    Deviation,  in  its  ordinary  and  natural  sense,  and  also 
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H,  L.  (I.)    in  the  sense  in  which,  so  far  as  I  am  aware,  it  has  invariably 
1892       been  used  in  Acts  of  Parliament,  simply  means  shifting  the  work 
Hebron  integrity  from  one  site  to  another  which  may  be  deemed 

Eathmines  ^^^^  suitable.  It  does  not  imply  a  right,  not  only  to  alter  the 
AND  Eathgar  situation  of  the  work,  but  in  doing  so  to  dispense  with  a  half  or 
two-thirds  of  it.  A  work  consisting  of  a  basin  to  be  formed  by 
embanking  the  lower  end  of  a  natural  hollow  cannot  be  shifted 
with  the  same  absolute  precision  as  an  artificial  excavation ;  but 
the  process  of  shifting  ceases,  in  my  opinion,  to  be  deviation 
when  it  is  accompanied  with  a  substantial  diminution  of  the 
possible  capacity  of  the  ^basin.  It  has  been  suggested,  that]  in 
this  case  the  power  to  deviate  "  from  the  lines  "  of  the  work 
means  something  different  from  deviation.  I  venture  to  think 
not.  The  deviation  of  either  reservoir  necessarily  involves  a 
departure  from  its  lines  as  shewn  on  the  statutory  plan.  When 
the  Legislature  has  specified,  with  much  minuteness,  the  size  and 
contour  of  basins  like  these,  it  appears  to  me  that  a  subsequent 
power  to  deviate  from  their  lines  is  simply  a  power  to  alter  the 
shape  and  position  of  the  works,  without  interfering  with  their 
capacity. 

It  was  argued  for  the  respondents  that,  when  the  whole  pro- 
visions of  the  Act  are  taken  into  account,  they  are  under  no 
obligation  to  place  the  embankment  of  reservoir  JSTo.  9  in  such  a 
position  that  it  might  be  made  to  impound  the  amount  of  water 
which  the  reservoir,  as  described  in  sect.  9,  would  be  capable  of 
containing ;  and  that  the  requirements  of  the  Act  are  fully  met 
by  their  constructing  a  reservoir  of  much  lesser  capacity,  if  that 
reservoir,  together  with  reservoir  No.  1,  can  afford  a  sufficient 
supply  of  compensation  water  during  periods  of  drought.  The 
argument  was  based  on  the  assumption  that  the  mill-owners 
have  a  right  to  the  water  of  reservoir  No.  1,  whenever  the  supply 
from  No.  9  runs  short,  paramount  to  the  claims  of  ratepayers 
within  the  township.  Your  Lordships  were  also  referred  to 
affidavits  lodged  by  the  respondents,  in  order  to  shew  that, 
according  to  their  construction  of  the  Act,  the  lower  reservoir 
which  they  have  made,  when  supplemented  by  the  upper,  will  at 
all  times  be  sufficient  for  the  purposes  of  compensation. 

Sects.  24  and  26  enact  that  the  respondents  shall  cause  to  flow 
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into  the  Eiver  Dodder  for  the  use  of  the  mill-owners  in  the  course  H.  L.  (I.) 

of  every  week  a  quantity  of  water  not  less  than  14,700,000  1892 

gallons,  to  be  discharged  into  the  river,  in  a  regular  and  con-  Heeeon 

tinuous  flow,  at  the  rate  of  2,450,000  gallons  during  each  working  j^^thmiites 

day  of  twenty-four  hours.    Then  sect.  41  declares  that  so  long  as  Rathgar 
.  .  Improvement 

they  continue  to  discharge  the  due  supply  of  compensation  water  Commis 

"  from  and  out  of  their  said  reservoirs,  Nos.  1  and  9,  and  works," 
the  same  shall  be  accepted  by  all  parties  interested  as  full  com- 
pensation for  all  water  which  the  respondents  can  collect  or 
divert  from  the  lands  draining  to  the  said  reservoirs.  The 
suggestion  of  the  mill-owners'  preferable  claim  to  the  water  of 
reservoir  No.  1  is  founded  upon  the  words  just  quoted  ;  but  they 
do  not  appear  to  me  to  support  the  theory,  or  to  do  more  than 
express  the  fact  that  the  surplus  water  of  No.  1  goes  to  reservoir 
No.  9.  The  primary  use  of  No.  1  is  for  the  supply  of  water  to 
the  inhabitants  of  the  township  ;  and  the  enactments  of  sect.  48, 
which  are  imperative  and  not  permissive,  are  absolutely  incon- 
sistent with  the  idea  that  the  right  of  these  inhabitants  to  a  full 
and  constant  supply  at  high  pressure  from  the  upper  reservoir 
was  meant  to  be  subordinated  to  the  right  of  the  mill-owners  to 
get  compensation  water  from  that  source  to  their  disadvantage. 
Not  only  so,  but  the  provisions  of  sect.  13  shew  that  the  Legisla- 
ture intended  the  reservoir  No.  9  to  be  of  sufficient  capacity  to 
enable  the  respondents  "  to  give  a  sufficient  supply  of  water  for 
compensation  purposes." 

In  my  opinion,  the  evidence  adduced  by  the  respondents  in 
regard  to  rainfall,  and  the  sufficiency  of  their  two  reservoirs  to 
afford  a  sufficient  supply  of  compensation  water  during  dry 
seasons,  is,  in  the  circumstances  of  this  case,  irrelevant.  The 
Legislature  might  have  been  contented  with  laying  an  obligation 
upon  the  respondents  to  supply  a  daily  amount  of  compensation 
water,  leaving  them  to  judge  as  to  the  situation  and  capacity  of 
the  reservoir  which  would  be  required  for  that  purpose.  But  the 
Legislature  has  not  seen  fit  to  adopt  that  course,  and  the  Act  is 
not  framed  upon  that  footing.  Not  only  is  the  obligation 
imposed,  but  for  the  protection  of  those  who  are  interested  in 
its  fulfilment  the  works  are  prescribed  by  means  of  which  it  is 
to  be  carried  out.    These  works  are  described  in  language  which 
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H.  L.  (I.)    is  precise  and  free  from  ambiguity ;  and  whilst  a  power  is  given 
1892      to  deviate,  no  power  is  given  either  substantially  to  alter  them 
Hebron    or  to  dispense  with  their  execution.    There  is  a  provision  in 
Eathmines  upon  which  the  respondents  relied,  to  the  effect  that 

AND  Rathgae  they  may  lower  the  level  of  reservoir  No.  9  to  any  extent  of 

ImPEOVEMENT  1     •    1  1  •    1        Ml  111  •  /V. 

CoMMis-  lesser  height  which  will  enable  them  to  give  a  sufficient  supply 
SIGNERS.  ^£  compensation  water.  What  they  have  done  is  not,  in  my 
Lord  watsoD.  Qpij^ion,  Warranted  by  that  or  by  any  other  enactment.  They 
have  kept  the  embankment  at  its  greatest  permitted  height 
above  the  datum  line,  but  have  moved  it  so  far  up  the  river  that 
the  basin  which  it  forms  is  incapable  of  holding,  even  in  case  of 
emergency,  more  than  160,452,000  gallons.  To  my  mind  it  is 
perfectly  plain  that  the  Legislature  never  intended  the  power  of 
lowering  the  embankment  to  apply  to  any  reservoir  having  these 
as  its  maximum  dimensions.  It  was  meant  to  apply  either  to 
the  reservoir  specifically  described  in  sect.  9,  or  to  a  deviated 
reservoir  having  substantially  the  same  capacity,  so  that  if  the 
lowered  embankment  was  found  insufficient  to  give  a  supply  of 
compensation  water  it  might  be  raised  as  occasion  required. 

In  constructing  the  conduit  No.  10,  which  is  intended  to 
intercept  and  convey  the  peaty  waters  of  the  Upper  Dodder,  the 
respondents  have  certainly  taken  great  liberties  with  their  Act 
of  Parliament.  Sect.  9  enacts  that  the  conduit  "  shall  be  con- 
tinued past  both  reservoirs  "  and  terminate  by  a  junction  with 
the  Dodder,  at  a  point  about  600  yards  above  Fort  Bridge. 
Sect.  11  describes  its  course  with  still  greater  precision.  It  is 
to  be  "extended  past  both  the  reservoirs  called  works  Nos.  1 
and  9  " ;  and  the  waters  of  the  streams  in  the  townlands  of 
AUagour,  Ballinascorney  Lower,  Belgard  Deer  Park,  and  Bally- 
maice,  which  adjoins  the  lower  end  of  reservoir  No.  9  on  the 
west,  are  to  be  intercepted  by  it,  and  conveyed  into  the  Eiver 
Dodder  below  the  embankment  of  No.  9.  Instead  of  following 
these  very  plain  directions,  the  respondents  have  extended  the 
conduit  past  reservoir  No.  1  and  then  carried  part  of  the  water, 
by  means  of  a  pipe  capable  of  conveying  1500  cubic  feet  per 
minute,  under  reservoir  No.  9,  which  discharges  itself  into  the 
bed  of  the  river  below  the  embankment,  the  surplus  water  finding 
its  way  into  the  reservoir.  It  is  unnecessary  to  consider  whether, 
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in  ordinary  circumstances,  the  device  of  conveying  water  by  H.  L.  (I.) 

means  of  a  pipe  below  a  reservoir  is  a  statutory  equivalent  of  1892 

carrying  it  past  the  reservoir.  In  this  case  the  device  is  obviously  Herron 

insufficient  to  satisfy  the  requirements  of  the  Act,  because  a  pipe  j^^TmiiNEs 

laid  alonsr  its  bottom  cannot  intercept  and  carry  off  water  ^nd  Kathgar 
.   .  Improvement 
draining  into  the  edge  of  the  reservoir.    The  Court  of  Appeal 

has  held  that  the  execution  of  some  minor  works  will  be  sufficient 
compliance  with  the  Act  so  far  as  regards  No.  10.  They  do 
not  say  that  No.  10  will  then  be  in  statutory  form,  but  that  it 
will  be  a  substantial  equivalent.  I  demur  to  a  principle  which 
introduces  into  a  local  Act  prescribing  the  execution  of  works 
described  in  detail  the  implied  alternative  of  "  such  equivalents 
for  said  works  as  a  Court  of  Law  or  Equity  may  sanction."  The 
Legislature  intends  that  to  be  done  which  it  says  shall  be  done, 
and  nothing  else. 

For  these  reasons  I  am  unable  to  concur  in  the  very  elaborate 
judgments  of  the  Court  of  Appeal  in  Ireland.  It  appears  to  me 
that,  in  constructing  the  reservoir  No.  9  and  the  conduit  No.  10, 
the  respondents  have  failed  to  comply  with  statutory  provisions 
which  were  enacted  by  the  Legislature  in  the  interest  and  for  the 
protection  of  the  appellants.  The  only  remedy  which  a  Court 
can  give  is  by  enjoining  the  respondents  to  desist  from  interfering 
with  the  water  of  the  the  Eiver  Dodder  until  the  Act  has  been 
complied  with ;  and  in  my  opinion  the  appellants  are  entitled  to 
that  remedy.  At  the  same  time  I  have  much  sympathy  with 
the  ratepayers  of  the  township,  and  I  willingly  accede  to  the 
suggestion  that  an  injunction  should  not  issue  until  the  respon- 
dents have  had  an  opportunity  of  repairing  or  obviating  the 
errors  which  they  have  committed.  I  think  the  appellants  ought 
to  have  their  costs  both  in  this  House  and  in  the  Courts  below. 


LoED  Macnaghten  : — 

My  Lords,  the  Act  which  the  Eathmines  and  Eathgar  Com- 
missioners were  "  authorized  and  required  "  to  carry  into  execu- 
tion is  concerned  with  an  undertaking  of  a  somewhat  complex 
character.  At  the  expense  of  the  ratepayers  of  the  Eathmines 
and  Eathgar  township  the  commissioners  were  to  provide  a 
supply  of  water  for  the  use  of  the  township  to  be  paid  for  by  the 
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H.  L.  (I.)    consumers,  and  another  supply  free  of  charge  for  the  use  of 
1892       certain  persons  described  in  the  Act  as  "  The  Upper  Mill-owners," 
Heeron    who  were  at  the  time  in  possession  of  rights  with  which  the 
Kath^mines  ^^PP^y  township  would  necessarily  interfere. 

andEathgar    In  its  main  features  the  scheme  of  the  Act  is  intelligible 

ImproVESIENT  1        rrn      -r»  •  t-w    1  1 

CoMMis-    enough,    ihe  Kiver  Dodder,  on  which  the  works  were  to  be  con- 
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structed,  was  fed  in  its  upper  sources  partly  from  a  large  tract 
of  bare  hill  ground  yielding  water  suitable  for  domestic  purposes, 
and  partly  from  boggy  lands  where  the  water  is  impregnated 
with  peat  and  unfit  for  domestic  use.  The  gist  of  the  scheme 
was  to  keep  these  waters  separate  and  distinct,  to  impound  the 
clear  water  in  a  reservoir  formed  by  an  embankment  across  the 
bed  of  the  river,  and  described  in  the  Act  as  reservoir  No.  1,  from 
which  the  township  was  to  be  supplied,  and  to  impound  part  of 
the  peaty  water  in  another  reservoir  formed  in  the  same  way 
lower  down  the  valley  and  described  as  reservoir  No.  9.  From 
this  reservoir  a  limited  but  continuous  flow,  regulated  in  accord- 
ance with  the  wants  and  directions  of  the  millowners,  was  to  be 
sent  down  during  working  hours.  The  rest  of  the  peaty  water 
was  to  be  conveyed  into  the  channel  of  the  Dodder  by  a  conduit 
No.  10  "continued  past  both  reservoirs,"  and  in  a  position  to 
receive  the  waters  of  certain  streams,  not  of  any  large  size,  but 
still  of  sufficient  importance  to  be  mentioned  in  the  Act,  on 
the  left  bank  of  the  river  and  to  the  west  of  reservoir  No.  9. 

If  the  Act  be  compared  with  the  deposited  plans  to  which  it 
refers,  it  will  be  seen  that  the  Bill  must  have  undergone  some 
alteration  during  its  progress  through  Parliament.  But  it  cannot, 
I  think,  serve  any  useful  purpose  to  speculate  upon  the  extent  or 
character  of  the  change.  What  your  Lordships  have  to  do  is  to 
construe  the  Act  as  it  stands,  reading  the  whole  Act  together. 
An  attempt  to  trace  or  measure  the  steps  by  which  the  project 
reached  its  final  stage  is,  I  think,  very  likely  to  prove  misleading. 
If  one  takes  an  Act  of  Parliament  to  pieces  in  that  way  one  is 
apt  to  give  too  much  weight  to  some  of  its  provisions,  and  too 
little  to  others. 

Whatever  may  have  been  the  scope  of  the  undertaking  as 
originally  proposed,  it  now  divides  itself  into  two  parts  open  to 
very  different  considerations.    From  a  ratepayers'  point  of  view. 
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reservoir  No.  9  is  merely  an  expense  and  an  incumbrance.    It  H.  L.  (I.) 
brings  the  commissioners  no  revenue.    To  the  inhabitants  of  the  1892 
township  it  is  no  benefit.    Self-interest  and  a  sense  of  duty  to  Herron 

their  constituents  would,  no  doubt,  lead  the  commissioners  to  jj^rrajiiNEs 

carry  out  the  rest  of  the  works  in  the  most  complete  and  perfect  and  Rathgar 
•  1  1       mi        •!!  -I  1     1      *  11  Improvement 

manner  possible.    The  mill-owners  have  only  the  Act  to  look  to. 

They  cannot  hope  for  more  than  their  bare  rights.  In  point  of 
form  all  the  works  are  treated  as  if  they  were  on  the  same 
footing.  They  are  all  contained  in  one  and  the  same  section. 
They  are  all  described  with  equal  minuteness.  The  language 
applied  to  them  all,  except  to  the  continuation  of  No  10,  which 
was  evidently  not  in  the  original  plan,  is  permissive  only.  But 
the  provisions  in  which  the  mill-owners  are  interested  are  ob- 
viously the  price  which  the  township  was  required  to  pay  for 
permission  to  interfere  with  their  rights.  And  it  cannot  I  think 
be  disputed,  that  when  the  commissioners,  under  the  authority 
of  the  Act,  proceeded  to  intercept  the  waters  which  would  other- 
wise have  been  available  for  the  use  of  the  mill-owners,  it  became 
obligatory  upon  them  to  complete  the  works  designed  for  com- 
pensation purposes,  just  as  much  as  if  those  works  had  been 
contained  in  a  separate  section  declaring  their  purpose,  and 
speaking,  not  in  the  language  of  permission,  but  in  the  language 
of  command. 

The  principles  applicable  to  such  cases  are  well  settled. 
Where  the  promoters  of  a  public  undertaking  have  authority 
from  Parliament  to  interfere  with  private  property  on  certain 
terms,  any  person  whose  property  is  interfered  with  by  virtue  of 
that  authority  has  a  right  to  require  that  the  promoters  shall 
comply  with  the  letter  of  the  enactment,  so  far  as  it  makes 
provision  on  his  behalf.  It  is  idle  for  the  promoters  to  say  that 
they  have  given  him  all  that  he  can  want,  or  something  just  as 
good  as  that  which  the  Act  required  them  to  give,  or  even  some- 
thing still  better,  if  he  only  knew  his  own  interest.  It  is  enough 
for  him  to  shew  that  the  thing  which  is  offered  is  not  the  thing 
which  the  Act  said  he  was  to  have.  It  is  too  late  to  call  for  a 
fresh  deal  at  that  stage  of  the  game.  Nor  is  it  I  think  within 
the  province  of  any  tribunal  to  remodel  arrangements  sanctioned 
by  Parliament,  or  to  relax  conditions  which  the  Legislature  has 
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H.  L.  (I.)    tliouglit  fit  to  impose.    If  the  promoters  say  that  the  altera- 
1892       tions  comphiined  of  are  not  important  enough  to  justify  the 
Hereon    intervention  of  the  Court,  it  is  for  them  to  make  out  that 
^ATiiMiNEs  defence.    And  they  must,  I  apprehend,  make  it  out  clearly  and 
AND  Kathgab  satisfactorily. 

Now  what  does  the  Act  say  the  mill-owners  were  to  have? 
They  were  to  have  all  the  peaty  waters  up  to  a  flow  of  1500 
cubic  feet  per  minute  returned  into  the  course  of  the  Dodder  by 
means  of  conduit  No.  10.  They  were  also  to  have  a  continuous 
flow  of  14,700,000  gallons  per  week  discharged  during  working 
hours  from  and  out  of  reservoir  No.  9.  The  conduit  and  the 
reservoir  are  only  means  to  an  end.  But  the  mill- owners  are 
entitled  to  have  the  end  secured  by  seeing  that  the  prescribed 
means  are  ready  and  complete  in  accordance  with  the  directions 
of  the  Act. 

Eeservoir  No.  9  is  described  and  defined  in  the  Act  with  the 
utmost  care  and  precision.  It  was  to  be  formed  "  by  an  em- 
bankment 200  yards  in  length  "  placed  across  the  bed  of  the 
Elver  Dodder.  The  point  at  which  the  embankment  was  to  be 
constructed  is  fixed  by  a  measurement  of  "  900  yards  or  there- 
abouts "  from  a  specified  point.  There  was  to  be  "  a  length  of 
about  77  yards  "  on  one  side  of  the  river,  and  "  a  length  of 
about  123  yards  "  on  the  other.  The  reservoir  was  to  extend 
up  the  river  "for  a  distance  of  1700  yards  or  thereabouts,"  and 
it  was  to  terminate  at  a  point  defined  in  the  Act. 

There  is  no  discrepancy  between  the  drawings  of  reservoir 
No.  9  in  the  deposited  plans  and  the  verbal  description  of  it  in 
the  Act.  Here  at  least  the  enactment  prescribes  the  very  thing 
which  the  plan  indicates.  I  cannot  see  why  the  Court  of  Appeal 
should  treat  Eeservoir  No.  9  as  a  relic  or  fragment  of  some  dis- 
carded scheme  when  the  Act  speaks  of  it  as  an  integral  portion 
of  the  authorized  undertaking.  At  the  same  time,  I  do  not 
forget  the  powers  of  deviation  which  are  contained  in  a  subse- 
quent section.  The  extent  and  limits  of  those  powers  will  be 
considered  presently. 

Conduit  No.  10,  which  is  explained  to  be  "  a  diversion  of 
streams  or  watercourse,"  is  also  minutely  described.  The  point 
of  commencement  is  defined.    It  was  to  be  "  continued  past  both 
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reservoirs,"  and  to  terminate  by  a  junction  with  the  Kiver    H.  L.  (i.) 
Dodder  "at  a  point  about  tweuty-eight  chains  measured  up  i892 
stream  "  from  a  bridge  known  as  Fort  Bridge.  Hebron 

For  supplyine:  reservoir  No.  9  the  commissioners  are  autho-  ^  ^• 
rized  to  have  recourse  to  conduit  No.  10  when  its  flow  exceeds  and  liATiiGAR 
1500  cubic  feet  per  minute,  and  to  take  all  the  excess.  Besides 
this  source  of  supply,  the  overflow  from  reservoir  No.  1  would 
necessarily  find  its  way  into  reservoir  No.  9. 

Such  being  the  specification  of  the  compensation  works  con- 
tained in  the  Act,  how  have  the  commissioners  carried  them 
out  ?  They  have  moved  the  embankment  of  the  compensation 
reservoir  from  the  place  where  it  ought  to  have  been  constructed 
750  yards  higher  up  the  course  of  the  Dodder,  and  they  have 
built  it  to  the  full  height  shewn  on  the  deposited  sections.  The 
result  is  that  the  reservoir  is  shortened  by  something  like  half  a 
mile,  its  storage  capacity  is  reduced  by  two-thirds,  and  in  the 
position  where  it  is  placed  it  is  impossible  to  make  it  substan- 
tially larger.  Then,  instead  of  carrying  conduit  No.  10  by  an 
open  channel  past  both  reservoirs,  the  commissioners  have  carried 
it  by  a  pipe  underneath  the  lower  reservoir,  where  it  is  hidden 
from  view,  difficult  to  get  at  in  case  of  an  accident,  and,  more- 
over, incapable  of  intercepting  the  waters  of  the  streams  to  the 
west  of  the  lower  reservoir  to  which  I  have  already  referred. 

It  was  not  disputed  that,  unless  some  authority  can  be  found 
in  the  Act  itself  for  these  alterations,  the  mill-owners  are  en- 
titled, in  substance,  to  the  relief  claimed  in  the  action.  The 
defence,  and  the  only  defence  at  your  Lordships'  bar,  was  that 
sect.  13  of  the  Act,  which  deals  with  "limits  of  deviation," 
contains  the  necessary  authority. 

If  your  Lordships  turn  to  sect.  13,  you  will  observe  that  there 
is  nothing  special  or  unusual  in  it,  except  where  it  refers  to 
reservoir  No.  9.  In  other  respects  the  section  is  in  common 
form.  The  power  of  lateral  deviation  is  neither  greater  nor  less 
than  that  which  is  to  be  found  in  all  Acts  authorizing  the  con- 
struction of  waterworks.  "  In  the  construction  of  the  works  " 
the  commissioners  are  empowered,  "  subject  to  the  provisions  of 
the  Act,"  to  deviate  from  the  lines  of  the  works  to  any  extent, 
not  exceeding  the  limits  of  lateral  deviation  shewn  on  the 
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H,  L.  (I.)  deposited  plans.    Then  the  section  deals  with  vertical  deviation. 

1892  Apart  from  the  exception  I  have  referred  to,  there  is  nothing 

Hereon  special  there.    It  ends  with  the  clause  which  was  introduced  in 

Kathmines  consequence  of  the  Holmfirth  disaster  in  1876,  and  which  pro- 

AND  Rathgar  vides  that,  "  in  the  exercise  of  the  power  of  lateral  deviation," 
Improvement  .  . 

the  commissioners  shall  not  "  construct  any  embankment  or  wall 

of  any  reservoir  of  a  greater  height  above  the  general  surface  of 
the  ground  than  that  shewn  on  the  plans  with  reference  to  the 
corresponding  embankment  or  wall,"  and  a  certain  number  of 
feet,  in  this  case  six  feet,  "  in  addition."  The  language  of  the 
section  is  certainly  not  happily  chosen.  Deviation,  properly 
speaking,  means  departure  from  a  way  or  course,  not  departure 
simply.  It  is  rather  difficult  to  get  rid  of  the  impression  that 
lateral  deviation  in  the  present  case  must  mean  departure  side- 
ways from  the  course  or  line  of  the  works  along  the  Dodder. 
But  I  must  say  that,  on  consideration,  I  think  it  is  clear  that  the 
section  does  authorize  the  movement  of  the  lines  of  the  works  in 
any  direction  on  the  horizontal  plane  shewn  on  the  deposited 
plans.  It  is  enough  to  say  that  the  last  clause  of  the  section 
proves  that  to  be  the  meaning  and  effect  of  the  power  of  lateral 
deviation.  I  will  not  labour  the  point  further,  because  I  venture 
to  think  that  it  is  not  worth  one  tenth  part  of  the  time  and 
trouble  which  have  been  spent  over  it.  When  you  have  arrived 
at  the  conclusion  that  in  this  respect  the  Court  of  Appeal  were 
right,  you  have  got  a  very  little  way  towards  the  solution  of  the 
question  at  issue. 

If  the  matter  had  rested  there,  and  if  there  had  been  nothing 
special  in  sect.  13,  I  doubt  whether  the  Court  of  Appeal  would 
have  held  that  the  works  complained  of  were  authorized  by  the 
Act.  Surely  powers  of  deviation  in  Acts  of  this  sort  must  be 
construed  reasonably.  They  must  be  construed  so  as  to  give 
effect  to  the  provisions  and  specifications  contained  in  the  Act — 
not  to  defeat  or  destroy  them.  They  are  in  their  nature  ancil- 
lary and  subordinate  powers ;  and  I  quite  agree  with  my  noble 
and  learned  friend  Lord  Watson  as  to  what  deviation  is  and 
what  it  is  not.  If  you  move  inwards  one  of  the  lines  or  sides  of 
a  prescribed  work  so  as  to  efface  or  cut  off  a  substantial  part  of 
the  design,  you  are  not  deviating — you  are  simply  mutilating  the 
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work.    Then  if  there  is  any  case  in  which  these  powers  ought  to  ii.  L.  (I.) 

be  kept  within  their  proper  bounds  and  to  their  proper  purpose,  1892 

it  is  where  the  work  to  which  they  are  made  applicable  is  a  work  HEiuiON 

which  the  promoters  are  required,  and  not  merely  authorized  or  r^thmine 

permitted,  to  execute.  It  is  impossible  to  suppose  that  by  con-  Rathg 
^  .  ,     .    .  Improveme] 

ferring  upon  the  commissioners  ordinary  powers  of  deviation  Co^imis- 

Parliament  meant  to  confer  upon  them  authority  to  reduce  the 

mill-owners'  compensation  to  any  extent  they  might  think 

proper. 

I  now  come  to  the  special  matter  in  sect.  13.  That  is  the 
foundation  upon  which  the  Court  of  Appeal  have  based  their 
judgment,  and  it  is  therefore  necessary  to  examine  it  closely. 

The  section  says  that  the  commissioners  may  deviate  .  .  from 
the  levels  shewn  on  the  deposited  sections  ...  in  the  case  of 
reservoir  No.  9  to  any  extent  of  lesser  height,  which  will  enable 
the  commissioners  to  give  a  sufficient  supply  of  water  for  com- 
pensation purposes  in  terms  of  this  Act."  That  is  the  only 
provision  in  the  section  which  is  not  in  common  form.  Now 
the  first  observation  that  suggests  itself  is  that  the  Act  is  there 
speaking  of  reservoir  No.  9,  as  described  in  the  Act  and  as 
delineated  on  the  deposited  plans.  It  is  speaking  of  the  reser- 
voir to  be  formed  by  the  proposed  embankment  across  the  Eiver 
Dodder,  in  the  situation  where  the  Act  and  the  plans  place  it. 
Then  comes  the  question.  Who  is  to  determine  the  extent  of  the 
authorized  deviation,  or,  what  is  the  same  thing,  the  proper 
height  of  the  embankment?  It  is  not  left  to  be  settled  by 
agreement  or  arbitration.  The  mill-owners  have  no  voice  in  the 
matter.  There  is  no  authority  appointed  to  decide  the  question. 
It  must  remain  to  be  determined  by  the  event.  In  the  mean- 
time the  persons  who  have  to  do  the  work,  acting  in  good  faith 
and  keeping  within  the  limits  of  their  powers,  must,  I  think,  be 
the  sole  judges  of  how  the  work  is  to  be  done.  Assuming  good 
faith  on  the  part  of  the  commissioners,  I  do  not  think  that  the 
mill-owners  would  have  had  any  ground  of  complaint  or  any 
right  to  interfere  however  much  the  embankment  might  have 
been  lowered  if  it  had  been  kept  on  its  own  proper  site.  The 
whole  responsibility  is  cast  upon  the  commissioners ;  the  risk  is 
theirs.    Parliament  has  provided  them  with  a  basin  which  only 
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H.  L.  (I.)  wants  one  end  closed  up  to  become  a  reservoir  sufficient,  or  more 

1892  than  sufficient,  for  all  that  can  be  required.    If  they  please  they 

Hekkon  3^ay  close  the  end  up  to  the  full  height  shewn  on  the  deposited 

Rathmines  sections.    Then  they  will  have  done  all  that  can  be  done ; 

AND  Rathgar  they  will  be  free  from  blame  though  the  reservoir  should  turn 
Impeovement       *^  .  ° 

CoMMis-    out  to  be  too  small.    Or,  if  they  choose,  they  may  stop  at  any 

SIGNERS,    jggggj,  height  they  judge  sufficient.    But  then  they  must  be 
MacnSghten.   prepared  to  take  the  consequences  if  their  judgment  is  in  fault. 

And  they  must  remember  what  the  consequences  are.  Sect.  31 
enacts  that,  "in  case  of  any  neglect  on  the  part  of  the  com- 
missioners ....  in  consequence  of  which  the  quantity  of  water 
flowing  from  the  said  reservoir  shall  be  less  than  the  quantity 
prescribed,"  the  mill-owners  shall  be  entitled  to  compensation  at 
the  rate  of  £100  for  every  day  during  which  the  deficiency 
continues.  Parliament  has  placed  ample  means  at  the  disposal 
of  the  commissioners.  If  they,  for  purposes  of  their  own,  neglect 
to  avail  themselves  of  those  means,  and  if  the  supply  of  water 
runs  short  by  reason  of  that  neglect,  the  stipulated  compensation 
will  become  payable.  That  is  one  of  the  consequences.  And 
there  is  another,  and  perhaps  a  more  serious  one.  When  the 
reservoir  has  once  proved  insufficient,  if  they  mean  to  comply 
with  the  requirements  of  the  Act,  they  must  raise  the  embank- 
ment. 

I  fail  to  see  any  "  extraordinary  divergence,"  any  "  sweeping 
differences,"  between  the  statutory  specification  of  reservoir 
No.  9  and  the  provisions  of  sect.  13.  The  special  power  of 
vertical  deviation  is  really  a  very  small  modification  after  all. 
It  was  a  reasonable  concession  to  the  commissioners  if  they 
desired  it.  With  the  safeguards  accompanying  it  the  exercise  of 
such  a  power  could  make  little  or  no  difference  to  the  mill-owners. 
But  whether  it  be  a  large  matter  or  not,  your  Lordships  will  bear 
in  mind  that  the  power  has  not  been  exercised.  In  constructing 
reservoir  No.  9,  or  rather  that  section  of  it  which  has  been  con- 
structed, the  commissioners  have  not  deviated  in  the  least  from 
the  levels  shewn  on  the  deposited  sections.  I  must  say  I  have 
great  difficulty  in  seeing  how  a  conditional  permission  attached 
only  to  a  special  power  which  has  not  been  exercised  can  affect 
the  construction  of  another  and  a  different  power  to  which  no 
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such  permission  is  attached.    Parliament  has  authorized  the    H.  L.  (I.) 
commissioners  to  do  a  particular  thing  in  a  particular  way ;  they  1892 
have  done  something  else  which  is  not  authorized,  and  they  Herron- 
justify  their  action  on  the  ground  that  it  comes  to  much  the  j^^thmines 
same  thing  in  the  end. 

The  contention  on  the  part  of  the  commissioners  is  that  the 
site  of  the  embankment,  as  constructed,  is  free  from  objection, 
because  it  is  within  the  limits  of  deviation,  and  that  the  size  of 
the  reservoir  is  sufficient  because  a  reservoir  of  no  greater  capacity 
placed  at  the  lower  end  of  what  may  be  called  "  the  parliamen- 
tary basin  "  would  have  been  in  compliance  with  the  requirements 
of  the  Act.  But  is  there  not  a  difficulty  to  begin  with  ?  Under 
what  authority,  I  ask,  has  this  reservoir  been  constructed  ?  It  is 
certainly  not  in  conformity  with  the  statutory  specification  of 
reservoir  No.  9.  It  has  not  been  constructed  under  the  power  of 
vertical  deviation.  The  commissioners  have  not  availed  them- 
selves of  that  power  at  all.  It  is  not  justified  by  the  power  of 
lateral  deviation.  The  power  of  lateral  deviation  cannot  of  itself 
authorize  the  commissioners  to  give  the  mill-owners  something 
materially  different  from  the  provision  made  for  them  in  the 
Act — a  mere  slice  and  section  of  the  prescribed  work  instead  of 
the  work  itself.  The  answer  put  forward  on  the  part  of  the 
commissioners,  as  I  understand  it,  is  this  :  If  the  reservoir  is 
sufficient  it  cannot  matter  to  anybody  whether  it  is  placed  at  the 
top  or  at  the  bottom  of  the  parliamentary  basin.  That  might 
have  been  a  good  answer  if  Parliament  had  provided  any  means 
for  determining  the  sufficiency  of  the  reservoir  once  and  for  all. 
But  that  is  not,  I  think,  the  scheme  of  the  Act.  The  intention 
of  the  Act,  in  my  opinion,  was  that  if  the  commissioners  availed 
themselves  of  the  special  power  of  vertical  deviation  the  question 
of  the  sufficiency  of  the  reservoir  should  remain  in  abeyance  so 
long  as  the  commissioners  continued  to  fulfil  their  statutory 
obligations  ;  but  that  if  at  any  future  time,  however  distant,  the 
reservoir  did  not  enable  the  commissioners  to  give  a  sufficient 
supply  of  water  for  compensation  purposes,  the  embankment 
should  be  raised  and  the  reservoir  enlarged.  So  far  as  the 
security  of  the  mill- owners  is  concerned  there  is  a  great  difference 
between  a  reservoir  which  admits  of  extension  and  which  has  its 
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sufficiency  guaranteed  by  a  substantial  penalty,  and  a  reservoir 
of  the  very  same  size,  but  incapable  of  enlargement,  and  without 
Hereon  guarantee  of  sufficiency. 

^-  As  I  have  already  intimated,  I  think  that  the  Court  had  no 

ItATIIMlNES  ' 

AND  iuthgae  jurisdiction  to  determine  the  question  of  the  sufficiency  of  the 

IaJPPOVEMBNT  .  1  1  rv»    •  ■  \  i 

reservoir  as  constructed,  or  the  sufficiency  of  a  reservoir  formed 
by  a  lower  embankment  on  the  original  site.  In  my  judgment 
both  parties  have  embarked  on  a  fruitless  inquiry.  Under  no 
circumstances,  as  it  seems  to  me,  could  a  question  as  to  the  size 
of  the  reservoir  arise  for  the  determination  of  the  Court,  unless 
it  were  alleged  that  the  work  had  been  done  in  an  illusory 
manner.  But,  as  our  attention  has  been  called  to  the  evidence, 
I  ninst  say  that  I  am  not  convinced  of  the  sufficiency  of  the 
present  reservoir.  One  of  the  learned  judges  of  the  Court  of 
Appeal  observes  that  the  best  evidence  of  its  sufficiency  is  to  be 
found  in  the  inability  of  the  mill-owners  to  prove  that  their 
apprehensions  were  realized  during  the  exceptionally  dry  seasons 
enjoyed  since  the  completion  of  the  works.  But  then  it  seems 
that  the  only  exceptionally  dry  season  of  late  years  occurred 
before  the  works  were  completed.  Much  of  the  argument  turned 
upon  the  assumption  that  the  mill-owners  had  a  right  to  be  served 
out  of  reservoir  No.  1  in  priority  to  the  inhabitants  of  the  town- 
ship. I  quite  agree  that  the  commissioners  may  use  the  surplus 
water  and  not  merely  the  overflow  of  reservoir  No.  1  to  supple- 
ment the  contents  of  reservoir  No.  9.  That,  I  think,  is  plain 
from  sect.  41,  which  speaks  of  the  compensation  water  as  being 
discharged  out  of  both  reservoirs.  But  I  do  not  think  that  the 
claims  of  the  mill-owners  are  paramount  to  the  claims  of  the 
township.  I  cannot  suppose  that  Parliament  could  ever  have 
intended  that  the  inhabitants  of  a  large  and  populous  township, 
for  whose  benefit  these  waterworks  were  designed,  should  suffer 
from  lack  of  water,  with  all  the  inconveniences  and  all  the  danger 
to  public  health  attending  a  water  famine,  in  order  that  some 
mills  on  the  Dodder  might  be  kept  going  a  little  longer.  I  find 
nothing  in  the  Act  to  support  that  view.  Nor  can  it,  I  think, 
be  maintained  on  the  ground  of  the  mill-owners'  original  rights. 
The  commissioners  purchased  the  rights  of  the  mill-owners  in  so 
much  of  the  flow  of  the  Dodder  as  was  composed  of  water  fit  for 
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domestic  purposes.   The  mill-owners  may  exact  the  consideration  H.  L.  (i.) 

for  the  purchase  to  the  last  farthing  ;  but  they  cannot  at  the  same  1892 

time  be  entitled  to  their  original  rights.  Herron 

It  is  not,  however,  necessary  to  pursue  this  topic  further,  p^^^^^jj^^.^ 

Though  I  do  not  think  the  sufficiency  of  the  present  reservoir  and  iuthgah 
7      1  1  T  1    1   T    1  •  1    •    •  1    T 1    1      1       •  Improvemext 

has  been  established,  1  think  it  is  extremely  likely  that  it  may 

never  prove  to  be  insufficient.   But  the  mill-owners  are  not  bound 

to  be  satisfied  with  probabilities.    As  I  understand  the  Act,  the 

commissioners  were  require^  to  provide  for  the  protection  of  the 

mill-owners  one  of  three  things :  either  (1.)  a  reservoir  constructed 

according  to  the  specification  contained  in  the  Act,  or  (2.)  a 

reservoir  not  materially  dilFering  from  it  in  capacity,  constructed 

under  the  power  of  lateral  deviation,  or  (3.)  a  reservoir  formed  by 

a  lower  embankment  on  the  original  site,  but  sufficient  in  their 

judgment,  and  moreover  capable  of  being  enlarged  to  the  full 

extent  of  the  parliamentary  basin  and  always  maintained  under 

the  pressure  of  a  continuing  liability  in  regard  to  its  sufficiency. 

The  reservoir  which  has  been  constructed  does  not  satisfy  the 

conditions  of  any  one  of  these  three  plans.    And  therefore  I  am 

compelled  to  say  that,  in  my  opinion,  the  commissioners  have 

failed  to  comply  with  the  requirements  of  the  Act  as  regards 

reservoir  No.  9. 

As  regards  conduit  No.  10,  it  seems  to  me  that  there  has  also 
been  a  miscarriage  on  the  part  of  the  commissioners.  The 
directions  contained  in  the  Act  are  explicit.  The  commissioners 
have  chosen  to  disregard  them.  They  have  not  continued  the 
conduit  past  both  reservoirs  according  to  the  plain  meaning  of 
the  enactment.  The  conduit  as  constructed  is  not  capable  of 
receiving  the  waters  of  the  streams  to  the  west  of  reservoir  No.  9, 
which  it  was,  I  think,  clearly  intended  to  catch.  It  does  not 
form  a  junction  with  the  River  Dodder  at  the  point  specified  in 
the  Act.  I  do  not  think  that  these  alterations  are  so  slight  or 
so  trivial  as  to  be  beneath  the  notice  of  the  Court.  That  being 
so,  for  my  part  I  must  decline  to  consider  whether  the  contri- 
vances of  the  commissioners'  engineer  may  or  may  not  answer 
the  same  purpose  as  the  works  prescribed  by  the  Act.  Promoters 
of  public  undertakings  who  buy  off  opposition  by  professing  their 
readiness  to  submit  to  terms  which  they  introduce  into  their 
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H.  L.  (I.)   ^ct,  must  understand  that  these  parliamentary  engagements  are 
1892       not  things  to  be  trifled  with,  and  that  if  they  choose  to  make 
Hereon    them  and  to  break  them  the  Court  may  hold  them  to  the  letter 
of  the  enactment. 


V. 

Kathmines 

ImpeoveTent  result,  therefore,  I  am  of  opinion  that  the  appeal  must 

CoMMis-    be  aUowed,  and  the  order  of  the  Master  of  the  EoUs  restored^ 


sioneks. 

Lord 
JJacnagbt  n. 


omitting  the  earHer  part  of  the  injunction,  which  in  its  effect  was 
mandatory,  and  could  only  be  complied  with  by  removing  the 
works  which  are  declared  to  be  un^kuthorized  and  constructing 
works  in  accordance  with  the  Act.  The  respondents  must,  I  think, 
pay  the  costs  of  the  appeal,  and  all  the  costs  in  the  Courts  below. 

Of  course,  it  will  be  proper  to  suspend  the  injunction  for  a 
reasonable  time,  so  as  to  give  the  commissioners  an  opportunity 
of  coming  to  terms  with  the  mill-owners,  or  applying  to  Parlia- 
ment if  they  should  be  so  advised.  I  would  suggest,  therefore, 
that  the  injunction  should  not  come  into  operation  till  the 
1st  of  August  1893,  and  that  the  commissioners  should  be  at 
liberty  to  apply  to  the  Court  or  judge  in  case  further  time  is 
required. 

LoED  Morris  : — 

My  Lords,  after  the  fall  and  elaborate  judgments  of  the  Master 
of  the  Eolls,  before  whom  this  case  was  originally  heard,  and  of 
the  judges  in  the  Court  of  Appeal,  it  is  unnecessary  to  repeat  the 
facts  of  the  case. 

In  the  argument  before  your  Lordships  it  has  been  conceded 
on  both  sides  that  the  question  turns  upon  the  true  construction 
of  the  local  Act.  I  did  not  collect  that  the  respondents  resisted 
the  proposition  that  if  the  provisions  of  the  Act  were  violated  in 
the  construction  of  the  works  complained  of,  the  appellants,  as 
persons  interested,  were  entitled  to  obtain  redress  for  the  viola- 
tion. The  first  and  far  more  important  question  is.  Was  work 
No.  9,  as  constructed,  authorized  by  the  Act  ?  The  next,  and 
comparatively  of  far  less  importance,  is  whether  work  No.  10  was 
executed  as  authorized  by  the  Act. 

The  considerations  applicable  to  the  two  works  are  essentially 
different.  The  reasons,  shortly  stated,  which  lead  me  to  the  con- 
clusion that  the  appellants  have  entirely  failed  in  their  case  as  to 
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work  JSTo.  9,  are  these.  By  the  statement  of  claim  the  appellants  H.  L.  (I.) 
allege  at  par.  24  that  the  work  No.  9  was  not  constructed  in  a  1892 
place  authorized  by  the  Act.    Next  they  allege  that  the  reser-  herron 

voirs  which  the  respondents  constructed  are  not  of  sufficient  x>  ^' 

^  Kathmixes 

capacity  to  secure  in  dry  seasons  a  continuous  supply  of  compen-  and  Ka^thgab 

Improvement 

sation  water  lor  the  use  oi  the  appellants,  as  provided  by  the  Commts- 
local  Act.  These  two  causes  of  complaint  are  essentially  different.  ^^^^s- 
The  first  depends  on  the  authority  of  the  respondents  to  construct 
the  work  No.  9  where  they  did.  The  other  question  is  one  of 
fact.  If  the  first  question  is  decided  in  favour  of  the  appellants, 
it  becomes  unnecessary  to  enter  upon  the  second.  But,  if  the 
first  question  is  decided  against  the  appellants,  they  should  then 
prove  that  work  No.  9,  though  authorized  to  be  constructed 
where  it  has  been,  did  not  supply,  as  constructed,  sufficient 
compensation  water. 

Dealing  with  the  second  question  first,  and  on  the  assumption 
that  work  No.  9  was  authorized  to  be  constructed  where  it  has 
been,  the  onus  of  proof  was  upon  the  appellants,  as  plaintiffs  in 
the  suit,  to  establish  their  allegation  that  there  was  an  insufficient 
supply  of  compensation  water.  The  evidence  satisfies  me,  not 
alone  that  the  appellants  did  not  establish  their  contention,  but 
that  the  respondents  established  the  negative  of  it.  The  Master 
of  the  Kolls,  though  deciding  in  favour  of  the  appellants 
on  the  question  of  the  right  of  the  respondents  under  the 
statute  to  construct  work  No.  9  where  it  has  been  constructed, 
and  that  in  point  of  position  and  site  work  No.  9  has  been 
illegally  erected,  states  he  would  have  great  difficulty  in  deciding 
on  the  evidence  before  him  that  the  supply  of  water  was  not 
adequate.  The  Lord  Chancellor  says :  **  I  concur  with  the  Master 
of  the  Eolls  that  there  is  no  evidence  that  the  commissioners 
liave  failed  to  give  an  adequate  supply.  I  think  that  the  great 
preponderance  of  evidence  is  persuasive  to  shew  that  the  supply 
is  sufficient  and  will  not  fail."  The  Lord  Chief  Baron,  in  a 
judgment  which  is  a  repertory  of  every  fact  and  argument  of 
importance,  says  that  he  arrives  at  the  conclusion  that  the  reser- 
voir constructed  is  of  sufficient  capacity.  FitzGibbon  L.J.  says : 
"The  plaintiffs  have  wholly  failed  to  give  any  evidence  from 
experience  that  the  reservoir  as  constructed  is  insufficient "  either 
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to  give  or  even  to  secure  a  supply  for  compensation  purposes  in 

the  terms  of  the  Act. 

I  agree,  however,  that  the  appellants,  though  having  no  cause 

^-  of  complaint  on  merits,  are  entitled  to  contend  that  the  respon- 
Rathmines  ^  ^ 

AND  Eathgar  dents  had  no  authority  to  depart  substantially  from  the  plans 

Improvement 

and  site  of  work  No.  9,  as  provided  by  the  plans  and  by  sect.  9  of 
the  local  Act.  The  respondents  admittedly  did  largely  depart 
from  the  position  of,  and  the  capacity  of,  the  reservoir  No.  9,  as 
shewn  on  the  plans  and  described  in  sect.  9  of  the  Act.  In  my 
opinion  they  were  entitled  to  do  so. 

The  case  on  this  vital  point  is  reduced  to  a  narrow  question : 
Did  sect.  13  of  the  local  Act  authorize  the  change  that  was  made  ? 
The  appellants  strongly  relied  on  the  plans  as  deposited,  and 
urged  that  additional  weight  was  given  to  their  contention  by 
the  description  in  sub-sect.  9  of  sect.  9  of  work  No.  9.  That 
sub-section  describes  very  fully  in  words  what  is  represented  in 
the  plans.  But  it  appears  to  me  to  add  nothing  in  weight  to  the 
reference  to  the  plans  made  at  the  commencement  of  the  section. 
A  detailed  description  in  sub-sect.  9  of  the  plan  of  work  No.  9 
cannot  control  the  right  to  deviate  from  the  plan,  if  such  right 
is  given.  That  a  large  deviation  from  the  plan  was  contem- 
plated appears  to  me  to  be  very  clear.  The  plans  deposited 
described  a  work  essentially  different  from  what  was  afterwards 
agreed  to.  The  plans  deposited  intercepted  all  the  water  of  the 
river,  and  the  appellants  were  to  get  a  regulated  supply,  to  be 
paid  for.  The  Act,  by  sect.  24,  gives  them  a  fixed  supply  of 
compensation  water.  The  work  No.  9,  from  being  a  reservoir  to 
store  all  the  peaty  water,  became  a  reservoir  to  store  the  supply 
of  compensation  water.  This  important  change,  as  well  as  other 
lesser  changes,  could  not  appear  on  the  plans,  which  were  never 
altered  after  being  deposited,  and  do  not  appear  in  sub-sect.  9, 
which  describes  in  words  what  was  painted  on  the  plans. 

Again,  it  appears  to  me  useful  to  bear  in  mind  that  work  No.  9 
was  nothing  more  than  an  embankment  across  the  bed  of  the 
river  impounding  the  water  so  as  to  afford  a  supply  for  the 
appellants'  mills.  This  consideration  dissipates  very  inapplicable 
analogies  suggested,  of  the  deviation  of  a  railway  or  the  change  of 
site  of  a  railway  station.    The  railway  may  be  deviated  to  either 
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side  of  the  line  laid  down.    I  fail  to  see  how  an  embankment,    H.  L.  (I.) 
constructed  sideways  to  the  line  of  the  bed  of  the  river,  could  1892 
ever  form  an  impounding  of  its  waters.     Consequently,  any  heuron 

deviation  intended  to  be  authorized  should  be  a  deviation  up  or  ^  ^• 

^  Bathmines 

down  the  river.  and  Rathgar 

.    .  T     .      T  Improvement 

feect.  9  enacts  that  the  commissioners  may  make  m  the  lines  Commis- 
and  according  to  the  levels  shewn  on  the  plans  the  works  after 
described.  Sub-sect.  9  describes  work  No.  9  as  an  impounding 
reservoir  on  the  bed  of  the  river,  and  gives  its  site  with  detailed 
termini  corresponding  with  the  plans  deposited,  thus  giving  the 
character  of  the  work,  its  lines,  and  levels.  But  substantial  and 
large  changes  in  the  works  from  the  original  plans  were  to  be 
authorized.  Does  sect.  13  authorize  the  alterations  made  in 
work  jS^o.  9  ?  is  the  question.  In  my  opinion  it  does.  In  words 
it  authorizes  a  deviation  from  the  lines  of  the  work  to  any 
extent,  not  exceeding  the  limits  of  lateral  deviation  shewn  on 
the  deposited  plans,  and  from  the  levels  in  the  case  of  work 
No.  9,  to  any  extent  of  lesser  height  which  will  enable  the  com- 
missioners to  give  a  sufficient  supply  of  water  for  compensation 
purposes  in  terms  of  the  Act."  That,  in  my  opinion,  allows  the 
embankment,  which  constitutes  the  impounding  reservoir  No.  9, 
to  be  moved  or  shifted  up  or  down  the  river,  provided  that  in  its 
altered  position  it  be  within  the  area  of  ground  marked  out  in 
the  plans  by  limits  of  deviation,  and  described  in  the  section  as 
limits  of  lateral  deviation,  and  provided  that  the  reservoir  so 
constructed  should  be  adequate  to  give  the  supply  of  compensa- 
tion water  contracted  for.  The  concluding  part  of  the  section, 
which  enacts  that  "  the  commissioners  shall  not,  in  the  exercise 
of  the  power  of  lateral  deviation  given,  construct  any  embank- 
ment or  wall  of  any  reservoir  of  a  greater  height  above  the 
general  surface  of  the  ground  than  that  shewn  on  the  plans  with 
reference  to  the  corresponding  embankment  or  wall,  and  six  feet 
in  addition,"  implies  that  a  reservoir  has  to  be  constructed  other 
than  that  described  in  the  plans. 

In  my  opinion,  sect.  13  authorizes  the  movement  of  the  lines 
of  the  works,  including  No.  9,  up  or  down  the  river  to  any  extent 
within  the  area  shewn  by  lines  on  the  deposited  plans  and  jrom 
the  levels  of  the  deposited  plans,  provided  such  deviation  or 
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H.  L.  (I.)    alteration  or  raovement  up  or  down  the  river  of  the  embankment 
1892       enables  the  commissioners  to  give  the  compensation  supply  of 
Hereon     water  agreed  to.    Such  appears  to  me  to  be  the  ordinary  signifi- 
Eathmines  of       words  of  sect.  13  ;  and  if  so,  why  not  give  them  that 

AND  Eathgar  meaning  when  the  appellants  can  have  no  concern,  much  less 

Improvement  .  ^ 

cause  of  complaint,  where  the  reservoir  is  placed  if  they  get  their 
sufficient  supply  ?  I  am  satisfied  on  the  evidence  that  reservoir 
No.  9  is  adequate  for  that  purpose. 

But  if  it  is  necessary  to  decide  the  question,  I  am  also  of 
opinion  that  the  appellants,  the  mill-owners,  are  entitled,  in  pre- 
ference to  the  water-drinkers,  to  a  supply  from  reservoir  No.  1,  if 
it  ever  became  necessary  to  resort  to  it  in  order  to  make  up  the 
stipulated  supply.  The  appellants  had  their  right  to  a  supply  of 
water  prior  to  the  statute.  The  statute  it  is  which  gives  any 
power  to  the  commissioners  to  supply  the  township  with  drinking 
water.  The  right  of  the  appellants  to  the  stipulated  quantity 
in  lieu  of  their  previous  right,  must  be  paramount  to  the  right  of 
the  township  to  get  drinking  water  from  reservoir  No.  1,  and  is  a 
first  charge  on  it. 

As  regards  conduit  No.  10,  in  my  opinion,  the  commissioners 
did  not  construct  the  work  in  the  manner  and  according  to  the 
provisions  set  out  in  the  Act  in  respect  to  it.  As  pointed  out  by 
your  Lordships,  and  as  pointed  out  in  the  judgment  of  the  Lord 
Chief  Baron,  it  materially  departs  as  constructed  from  what  was 
authorized  and  enacted  in  the  interest  of  the  appellants.  In  my 
opinion,  the  appellants  are  consequently  entitled,  whether  suffer- 
ing damage  or  not,  to  compel  the  work  No.  10  to  be  constructed 
in  the  manner  authorized. 

In  the  result  I  cannot  concur  in  the  judgment  moved. 


Lord  Hannen  : — 

My  Lords,  the  question  in  this  case  is  whether  the  Kathmines 
and  Rathgar  Improvement  Commissioners  have  executed  certain 
works  in  a  manner  not  authorized  by  the  Act  from  which  they 
derive  their  powers.  The  Act  recites  that  "  the  existing  water- 
works of  the  commissioners  are  no  longer  adequate  for  all  the 
purposes  of  the  township,  and  it  is  expedient  that  the  com- 
missioners should  be  authorized  to  obtain  an  improved  and 
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independent  supply  in  manner  by  the  Act  authorized  " ;  that  H.  L.  (I.) 
"  various  mills  and  factories  are  situated  upon  or  near  the  River  1892 
Dodder,  and  the  said  mills  and  factories  are  in  part  worked  by  herron 

the  waters  of  the  Eiver  Dodder,  and  the  supply  of  water  to  such  ^  ^• 

mills  and  factories  may  be  affected  by  or  in  consequence  of  the  and  Rathgar 
1  T  Improvement 

works  authorized  by  the  Act ;  and  it  is  expedient  that  compen- 
sation should  be  made  to  the  several  owners,  lessees,  and  occu- 
piers of  such  mills  and  factories  for  any  loss  or  diminution  of 
or  interference  with  said  supply  of  water  as  aforesaid."  And 
after  further  reciting  that  "plans  and  sections  describing  the 
lines,  situation,  and  levels  of  the  works  authorized  by  the  Act 
have  been  deposited,"  the  Act  proceeds  to  authorize  certain  works. 
The  general  scheme  of  these  works,  as  depicted  on  the  plans 
and  described  in  the  Act,  was  to  collect  into  a  reservoir.  No.  1, 
the  clear  water  flowing  on  the  lower  parts  of  the  valley  of  the 
Dodder,  for  the  supply  of  the  township,  and  to  catch  the  peaty 
waters  of  the  upper  parts  of  the  valley,  and  by  means  of  a 
conduit.  No.  10,  to  restore  to  the  natural  bed  of  the  river  the 
larger  part  of  the  water  so  caught,  and  to  collect  the  residue 
in  a  reservoir.  No.  9,  below  the  clear-water  reservoir.  No.  1,  and 
in  this  lower  reservoir  (whether  with  or  without  the  assistance 
of  the  clear-water  reservoir  is  a  subsidiary  question  in  the 
cause)  to  store  up  sufficient  water  to  supply  a  prescribed  quantity 
of  water  per  week  for  the  use  of  the  mill-owners  and  others,  as 
compensation  to  them  for  the  waters  diverted. 

The  first  and  principal  question  is  whether  the  legislature 
has  absolutely  fixed  the  point  at  which  the  embankment  forming 
the  lower  end  of  the  reservoir  No.  9  should  be  placed,  or 
whether  the  commissioners  have  authority,  under  the  powers  of 
deviation  given  them,  to  alter  the  situation  of  the  lower  end 
of  reservoir  No.  9,  as  shewn  on  the  plans  and  described  in  the 
Act,  always  supposing  that  they  store  up  sufficient  water  for 
the  prescribed  supply  of  the  mills.  It  is  unnecessary  to  repeat 
the  language  of  the  section  of  the  Act  describing  the  work 
No.  9,  which  is  in  conformity  with  the  plans.  Taken  by  itself, 
this  section  fixes,  within  such  limits  as  may  be  indicated  by 
the  words  "  or  thereabouts,"  the  place  at  which  the  embank- 
ment forming  reservoir  No.  9  is  to  be  constructed  across  the 
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H.  L.  (I.)  valley  of  the  Dodder.    But  the  question  for  determination  is 

1892  whether  the  commissioners,  under  sect.  13  of  this  Act,  have 

Hereon  power  to  change,  as  they  have  done,  the  place  at  which 

Kathmines  embankment  shall  be  built  to  a  point  higher  up  the  valley 

AND  Rathgar  than  900  yards,"  or  thereabouts,"  from  Fort  Bridge.  Almost 
Improvement  /.    i      -,  r.  i  •  •  .  ■,       .  t 

CoMMis-    every  sentence  oi  the  13th  section  requires  consideration.  It 

 '     commences  thus :  "  In  the  construction  of  the  works  by  this 

Act  authorized,  the  commissioners  may,  subject  to  the  ^provisions 
of  this  Act,  deviate  from  the  lines  of  such  worhs  to  any  extent  not 
exceeding  the  limits  of  lateral  deviation  shewn  on  the  deposited 
plans."  This  power  being  subject  to  the  provisions  of  the  Act^ 
if  it  can  be  shewn  that  by  any  provision  of  the  Act  the  site  of 
the  embankment  of  No.  9  is  definitively  fixed,  then  sect.  13 
would  give  no  authority  to  change  that  site ;  but  I  cannot  find 
any  such  provision.  Prima  facie,  all  the  works  are  fixed  by  the 
9th  section  of  the  Act  and  the  plans ;  and  if  the  works  are  to  be 
taken  as  definitively  fixed,  as  shewn  on  the  plans  and  described 
in  the  Act,  it  would  leave  no  operation  for  the  power  of  deviation 
given  by  the  13th  section. 

The  9th  section  gives  the  commissioners  power  to  make  the 
works  there  described,  "  subject  to  the  provisions  of  this  Act," 
in  the  same  way  as  the  power  of  deviation  given  by  s.  13  is 
"  subject  to  the  provisions  of  this  Act,"  so  that  neither  section 
can  be  construed  by  itself.  These  words,  in  short,  do  no  more 
than  emphasize  what  would  have  been  the  proper  rule  of  con- 
struction without  them — namely,  that  in  ascertaining  the  true 
meaning  of  any  section  the  other  provisions  of  the  Act  must  be 
taken  into  consideration. 

Now  the  9th  section,  following  or  confirming  the  plans  and 
sections,  assigns  a  place  for  each  of  the  works  it  authorizes,  and 
it  describes  each  work  authorized  with  the  same  minuteness  as 
reservoir  No.  9  is  described.  There  is  only  one  of  them  which 
calls  for  particular  comment.  The  work  No.  14  is  a  service 
reservoir  described  as  "  in  a  field  bounded  on  the  east  by  the 
main  road  from  Eathfarnham  to  Killakee,  and  on  the  south  by 
the  road  leading  from  the  said  main  road  to  Woodbine  Lodge,  the 
centre  of  the  said  intended  reservoir  being  distant  110  yards  or 
thereabouts,  measured  in  a  north-westerly  direction  from  the 
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junction  of  the  road  leading  to  Woodbine  Lodge  with  the  pubh'c    H.  L.  (i.) 
road  from  Kathfarnham  to  Killakee."    I  think  that  it  is  ad-  1892 
mitted  that  the  power  of  deviation  given  by  sect.  13  applies  to  hekkon 
the  service  reservoir;  certainly  I  can  see  no  plausible  ground  p^^thji^jte;. 
for  su2:2:estin2:  that  it  does  not ;  yet  the  centre  of  that  reservoir  ^nd  Eathgar 

°  *'  Impeovement 

is  as  much  fixed  as  the  line  of  the  embankment  No.  9,  and  the  Commis- 

language  of  sect.  13  is  equally  applicable  to  any  embankment  of  

any  reservoir  as  to  the  service  reservoir.  It  appears  to  me, 
therefore,  that  as  the  service  reservoir  might  have  had  the  lines 
of  its  embankments  deviated  in  such  a  manner  as  to  make  its 
centre  take  a  different  position  to  that  described  and  indicated 
on  the  plan,  so  in  the  same  way  the  line  of  the  embankment  of 
No.  9  may  be  deviated.  As  I  have  already  pointed  out,  any 
other  construction  would  make  the  descriptions  of  the  several 
works  given  in  the  9th  section  absolute,  and  would  leave 
nothing  for  the  power  of  deviation  given  by  the  13th  section  to 
operate  on. 

The  next  observation  to  be  made  on  the  13th  section  is,  that 
the  power  to  deviate  (the  meaning  of  this  word  will  be  considered 
presently)  is  to  deviate  from  the  lines  of  the  works — that  is,  not 
the  line  of  the  works,  which  might  be  construed  to  mean  the 
general  line  or  direction  of  the  works  up  and  down  the  river,  but 
each  and  every  line  of  the  works,  not  exceeding  the  limits  of 
lateral  deviation  shewn  on  the  plans. 

There  is  no  dispute  as  to  the  limits  of  lateral  deviation ;  they 
are  shewn  on  the  plans,  and  are  there  called  simply  "  limit  of 
deviation."  Within  that  limit  the  commissioners  have  power  to 
do  whatever  is  comprehended  under  the  word  "  deviate." 

Thus  far,  sect.  13  has  dealt  only  with  the  right  to  deviate  from 
the  lines  of  the  works  with  regard  to  situation.  It  next  proceeds 
to  regulate  the  right  to  deviate  from  the  levels  shewn  on  the 
deposited  sections.  The  commissioners  are  empowered  to  deviate 
from  those  levels,  as  to  reservoir  No.  1,  to  any  extent  not  exceed- 
ing six  feet ;  "  and  in  the  case  of  reservoir  No.  9,  to  any  extent 
of  lesser  height"  (i.e.,  than  the  level  given  on  the  section) 
"  which  will  enable  the  commissioners  to  give  a  sufficient  supply 
of  water  for  compensation  purposes  in  terms  of  this  Act." 

The  supply  of  water  for  compensation  purposes  is  prescribed 
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H.  L.  (1.)    by  sect.  24,  which  requires  the  commissioners  to  cause  to  flow 
1892       into  the  Dodder,  for  the  use  of  the  mill-owners,  in  the  course  of 
Hereon     every  week  not  less  than  14,700,000  gallons. 
Rathmines      -^^^  enacted  that,  "  so  long  as  the  commis- 

AND  Rathgae  sioners  shall  continue  to  discharge  from  and  out  of  their  said 

Improvement  •      tvt     t        t  n        i        i       i  i 

CoMMis-    reservoirs  Nos.  1  and  9  and  works  the  due  quantity  of  compen- 
sioNERs.     gation  water  in  manner  aforesaid,  the  same  shall  be  accepted  and 
,  Lord  Hannen.  ^^^qj^  \yj  ^]][  parties  interested  as  full  compensation  for  all  water 
which  the  commissioners  can  collect  or  divert  from  the  lands 
draining  to  the  said  reservoirs." 

The  commissioners  might,  therefore,  reduce  the  height  of  the 
embankment  of  reservoir  No.  9  to  any  extent  consistent  with 
their  remaining  able  to  supply  out  of  the  two  reservoirs  the  pre- 
scribed quantity  of  compensation  water.  It  has,  indeed,  been 
contended  that  the  full  supply  of  compensation  water  must  be 
drawn  exclusively  from  reservoir  No.  9,  or  rather  that  that 
reservoir  (No.  9)  should,  by  itself,  be  sufficient  to  afford  the  full 
supply  ;  but  I  fail  to  see  any  argument  by  which  this  contention 
can  be  supported  consistently  with  the  41st  section.  That  section 
distinctly  states  that,  so  long  as  the  due  quantity  of  compensa- 
tion water  is  supplied  out  of  reservoir  No.  1,  as  well  as  No.  9,  it 
shall  be  accepted  as  full  compensation,  thus  implying  that  such 
an  application  of  the  water  of  No.  1  would  be  lawful.  But  it  is 
not  necessary  now  to  pursue  this  inquiry  further  ;  it  is  enough  for 
the  present  purpose  to  point  out  that  the  13th  section  authorizes 
the  commissioners  to  lower  the  embankment  of  No.  9,  and  so 
entirely  to  alter  the  dimensions  of  that  reservoir.  A  lower  level 
of  water  would  shorten  the  reservoir  at  the  southern  or  upper  end, 
and  so  make  it  cease  to  be  of  the  length  of  1700  yards,  as  depicted 
on  the  plans  and  described  in  the  Act.  It  would  also  alter  all 
the  lines  and  the  whole  contour  of  the  margin  of  the  reservoir. 
Is  there  then  anything  which  exempts  the  line  of  the  embank- 
ment from  the  power  of  deviation  which  the  commissioners 
certainly  have  with  regard  to  the  other  lines  of  reservoir  No.  9  ? 
One  of  your  Lordships  attaches  importance  to  the  fact  that  the 
whole  reservoir  No.  9,  and  not  merely  this  embankment,  is  the 
"  work  "  authorized  by  the  Act ;  but  the  power  to  deviate  is  to 
deviate  from  the  lines  of  such  works,  and  it  cannot  be  denied 
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that  the  line  of  the  embankment  is  one  of  the  lines  of  the  work  H.  L.  (l.) 
No.  9,  and  the  power  to  deviate  extends  to  all  the  lines  of  the  1892 
works.    What,  then,  is  the  meaning  of  the  word  "  deviate  "  as  herron 

applied  to  the  line  of  the  embankment  ?    Only  two  interpreta-  p^^^hj'jjjjes 

tions  of  this  word  in  this  connection  can  be  susrs^ested :  the  one  Rathgar 

Improvement 

IS  by  extending  the  line  of  the  embankment  at  one  or  both  Commis- 

ends ;  the  other  is  by  changing  its  position  up  or  down  the  valley       1  * 

of  the  Dodder.  With  regard  to  the  first,  I  think  that  such  an  Lordjiaunen. 
extension  is  not  within  the  natural  meaning  of  the  word  "  deviate," 
which  signifies  a  departure  from  the  line  indicated,  not  its 
prolongation.  But  what  is  of  more  importance,  as  it  appears  to 
me,  is  that  the  Act  shews  that  this  could  not  be  the  meaning  of 
the  word  "  deviation  "  with  regard  to  the  line  of  any  embank- 
ment, because  the  Act  does  not  authorize  any  raising  of  the 
level  of  the  embankment  to  be  constructed  at  the  place  indicated 
on  the  plans  "or  thereabouts."  The  embankment  as  planned 
and  described  stretches  across  the  whole  valley ;  if  it  did  not 
it  would  fail  to  fulfil  its  office  of  penning  back  the  water  so  as 
to  form  the  reservoir ;  it  could  not  therefore  be  extended  with- 
out raising  it,  which  is  not  authorized  at  the  place  indicated  on 
the  plans ;  while,  on  the  other  hand,  the  concluding  sentence  of 
the  13th  section  does  provide  for  and  authorize  the  raising,  to 
the  extent  of  six  additional  feet  above  the  general  surface  of  the 
ground,  of  any  embankment  of  any  reservoir  which  may  be 
constructed  in  some  other  place  under  the  power  of  deviation. 
The  sentence  referred  to  is  as  follows  :  "  But  the  commissioners 
shall  not  in  the  exercise  of  the  power  of  lateral  deviation  con- 
struct any  embankment  or  wall  of  any  reservoir  of  a  greater 
height  above  the  general  surface  of  the  ground  than  that  shewn 
on  the  plans  with  reference  to  the  corresponding  embankment 
or  wall,  and  six  feet  in  addition."  The  "  lateral  deviation  "  here 
mentioned  must  be  a  departure  from  the  line  of  the  embank- 
ment shewn  on  the  plans  towards  one  side  or  other  up  or  down 
the  valley,  since  it  implies  a  removal  to  some  place  where  six 
feet  may  be  added,  while  only  a  diminution  of  height  is  autho- 
rized with  regard  to  the  embankment  at  the  place  shewn  on 
the  plans ;  and  the  "  corresponding  embankment "  must  mean 
the  embankment  shewn  on  the  plans  which  the  commissioners 
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H.  L.  (I.)    could  move  in  the  exercise  of  their  power  of  lateral  deviation. 

1892       It  is  said  that  a  clause  to  the  effect  of  the  last  sentence  of 
Herkon     sect.  13  is  usually  introduced  into  Waterworks  Acts  to  guard 
Eathmines  ^gaiiist  the  risk  of  pounding  up  too  large  quantities  of  water ; 

its  construction  cannot  be  different  because  the  same  or 
similar  words  are  used  in  other  Acts  than  the  one  under  con- 
sideration. The  legislature  has  applied  the  clause  to  this 
particular  case,  and  must  be  deemed  to  have  framed  it  with 
reference  to  the  special  facts  before  it.  In  contemplation  of 
these  facts,  the  concluding  sentence  of  sect.  13  recognises  the 
right  of  the  commissioners  to  exercise  the  power  of  lateral 
deviation  (the  meaning  of  which  I  have  already  examined)  with 
regard  to  any  embankment  of  any  reservoir  shewn  on  the  plans. 
I  am  unable  to  see  how  it  is  possible  to  exclude  the  embankment 
forming  the  reservoir  No.  9  from  the  generality  of  this  language. 

The  Master  of  the  Kolls  places  reliance  on  the  11th  clause  of 
the  Waterworks  Clauses  Act  1847  (incorporated  with  this  Act), 
which  prohibits  a  greater  lateral  deviation  than  ten  yards  where 
no  number  of  yards  is  prescribed  in  the  special  Act.  But  the 
general  enactments  of  the  Waterworks  Clauses  Act  are  subject  to 
the  provisions  of  the  special  Act,  and  by  this  special  Act  power  is 
given  to  deviate  from  the  lines  of  the  works  "  to  any  extent " 
not  exceeding  the  limits  of  lateral  deviation  shewn  on  the  plans. 
The  argument  is  therefore  brought  back  to  the  question.  What 
are  the  powers  of  deviation  given  by  this  special  Act,  with  which 
I  have  already  dealt  ? 

For  these  reasons  I  arrive  at  the  conclusion  that  the  commis- 
sioners were  authorized  by  the  Act  of  Parliament]  to  alter  the 
lines,  dimensions,  and  capacity  of  reservoir  No.  9,  and  that  they 
might  do  so  either  by  lowering  the  level  of  the  embankment, 
leaving  it  at  the  place  indicated  on  the  plans,  or  by  deviating 
the  line  of  the  embankment  laterally,  which  I  understand  to 
mean  towards  either  side  of  that  line.  This  power,  however, 
is  always  subject  to  the  obligation  expressly  imposed  on  the  com- 
missioners by  the  24th  sect. :  "  to  cause  to  flow  into  the  Eiver 
Dodder  for  the  use  of  the  upper  mill-owners,  in  the  course  of  every 
week,  a  quantity  of  water  not  being  less  than  14,700,000  gallons." 
The  13th,  31st,  and  41st  sections  shew,  that  the  supply  of  this 
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quantity  was  intended  to  be  secured  by  means  of  the  water    h.  L.  (I.) 

flowing  out  of  reservoir  No.  9.  1892 

It  remains,  therefore,  to  be  considered,  whether  the  commis-  Hekron 

sioners  are  enabled  (to  use  the  words  of  sect.  41)  to  continue  "  to  ^  ^• 

^  ^  Eathmines 

discharge  from  and  out  of  their  reservoirs  Nos.  1  and  9,  and  and  Rathgar 
works  "  the  prescribed  quantity.  I  will  first  deal  with  the  quan-  commis- 
tity  capable  of  being  stored  in  reservoir  No.  9.  It  is  admittedly  sionees. 
of  about  one-third  the  maximum  capacity  of  the  reservoir  as  L'>rd  Hannea. 
shewn  on  the  plans.  The  Master  of  the  Eolls  says  that  in  his 
opinion  it  is  very  clear  that  a  lesser  height  of  the  embankment 
would  have  sufficed,  and  that  no  one  contemplated  this  maximum 
being  needed,  and  he  adds :  "  If  the  case  turned  on  the  first  of 
those  questions,  that  is,  if  the  embankment  had  been  made  where 
the  plans  shew  it,  I  confess  I  should  have  great  difficulty  in 
deciding  on  the  evidence  before  me  that  it  was  inadequate.  Up 
to  the  present  there  has  been  no  deficiency  of  compensation 
water  in  any  way  traceable  to  the  size  of  the  reservoir."  Thus 
the  Master  of  the  Rolls  on  this  point  does  not  differ  in  opinion 
from  the  Court  of  Appeal,  that  reservoir  No.  9  is  by  itself  suf- 
ficient to  enable  the  commissioners  to  supply  the  prescribed 
compensation  water.  The  actual  quantity  which  the  reservoir 
will  hold  is  160,000,000  gallons ;  the  quantity  to  be  supplied  is 
14,700,000  gallons  per  week.  The  reservoir  would,  therefore, 
suffice  for  nearly  eleven  weeks.  The  evidence  satisfies  me  that, 
so  far  as  human  foresight  based  on  past  experience  can  predict 
the  future,  this  reservoir  No.  9  will  provide  the  commissioners 
with  the  means  of  fulfilling  their  obligations  to  the  mill-owners. 
But  if,  contrary  to  what  can  reasonably  be  expected.  No.  9  as 
constructed  should  ever  fail,  it  seems  to  me  clear  that  the  com- 
missioners would  be  entitled  and  bound  to  supplement  it  by  the 
water  of  No.  1.  Sect.  41  says,  that  "  so  long  as  the  commissioners 
shall  continue  to  discharge  from  and  out  of  their  said  reservoirs 
Nos.  1  and  9  and  works"  the  due  quantity  of  compensation 
water,  the  same  shall  be  accepted  in  full  compensation  for  the 
water  deviated.  So  long,  therefore,  as  the  water  is  supplied  out 
of  these  two  reservoirs  conjointly,  the  petitioners  have  no  ground 
of  complaint. 

The  suggestion  has  been  made  that  the  words  "from  and  out 
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H.  L.  (I.)    of  their  said  reservoirs  Nos.  1  and  9  "  would  be  satisfied  by  the 
1892      application  of  whatever  surplus  water  might  descend  from  No.  1 
Hereon     when  full  to  No.  9.    But  this  interpretation  attributes  a  futile 
Eathmines  J^eaning  to  the  language  used.    It  is  as  though  the  clause  had 
AND  Eathgar  said,  "  So  long  as  they  shall  discharge  out  of  reservoir  No.  9,  and 

Improvement  n  j  o  > 

CoMMis-  the  water  that  flows  into  it,  or  the  rain  that  falls  on  it."  The 
excess  of  reservoir  No.  1  must  flow  into  No.  9,  and  therefore 
need  not  have  been  referred  to.  The  section  as  framed  seems  to 
me  to  point  to  the  direct  use  by  appropriate  works  of  the  water 
of  No.  1  if  needed  for  the  supply  of  the  compensation  water. 
Oat  of  the  two  reservoirs  the  supply  of  water  would  be  enormously 
in  excess  of  anything  the  commissioners  are  called  on  to  provide. 

I  see  no  reasonable  ground  to  anticipate  that  any  conflict 
between  the  interests  of  the  mill-owners  and  those  ot  the  township 
would  ever  arise ;  but  if  it  should,  I  think  that  the  interests  of  the 
mill-owners  must  prevail.  Upon  this  ground  I  can  add  nothing 
to  the  reasons  so  well  expressed  by  the  Chief  Baron,  and  I  adopt 
his  language :  The  obligation  imposed  by  this  section  (24)  is, 
in  my  opinion,  paramount  to  any  obligation  or  a  right  in  them 
to  send  down  the  water  to  the  township.  The  condition  upon 
which  the  diversion  is  permitted  is  that  the  commissioners  shall 
return  into  the  Eiver  Dodder  a  specified  quantity  of  the  water 
diverted.  This  obligation  necessarily  must  be  performed  out  of 
the  water  which  has  been  diverted.  The  schedule  in  no  wise 
limits  the  subject-matter  out  of  which  this  obligation  is  to  be  ful- 
filled to  water  flowing  to  any  particular  works;  so  that  the  obli- 
gation is  out  of  all  the  water  diverted  to  send  down  the  specified 
quantity,  and  a  breach  of  this  obligation  would,  no  doubt,  be 
restrained  by  the  injunction  of  this  Court.  The  mill-owners  claim 
not  through  the  commissioners,  but  above  them.  The  inhabit- 
ants of  the  township  claim  through  them.  Those  inhabitants 
can  take  nothing  that  the  commissioners  cannot  rightfully  claim 
as  against  the  mill-owners.  What  they  can  so  claim  is  the  surplus 
only  of  the  water  after  performing  their  obligation  to  the  mill- 
owners." 

On  these  grounds  I  come  to  the  conclusion  that  the  commis- 
sioners have  not  exceeded  their  powers  in  the  construction  of 
reservoir  No.  9,  and  that  as  constructed  it  will  enable  them  to 
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fulfil  their  obligation  to  supply  the  prescribed  quantities  of  the  H.  L.  (l.) 

compensation  water.  1892 

With  regard  to  work  No.  10,  I  think  the  commissioners  have  herrox 

exceeded  their  powers.  Work  No.  10  is  described  as  "  a  diversion  j>^^H^ijjj,g 

of  streams  or  watercourses  commencing  by  a  i unction  with  the  and  Rathgar 

^  ^  Improvement 

said  Kiver  Dodder  at  a  point  "  (above  both  the  reservoirs),    w/iic/i  Commis 

eonduit  shall  be  continued  past  both  reservoirs,  and  terminate 

with  the  said  Eiver  Dodder  at  a  point "  (below  both  reservoirs). 

The  commissioners,  instead  of  carrying  this  conduit  as  an  open 

watercourse  past  both  the  reservoirs,  have  conveyed  the  water 

contained  in  it  under  reservoir  No.  9  by  means  of  a  closed  pipe 

lying  along  its  bottom. 

This  conduit  in  its  upper  portion  must,  in  order  to  fulfil  its 
functions  as  a  diversion  of  streams  (of  which  there  are  many 
shewn  in  the  plans),  be  an  open  watercourse.  The  conduit 
itself,  not  merely  the  water  contained  in  it,  is  to  be  continued 
past  the  two  reservoirs,  and  the  11th  section  shews  that  what  was 
contemplated  was  an  open  watercourse,  because  that  section  ex- 
cepts certain  streams  from  the  powers  of  the  commissioners  to 
appropriate  water  for  the  purposes  of  the  Act.  These  excepted 
streams  include  some  which  would  naturally  flow  into  reservoir 
No.  9,  and  the  11th  section  says  that  these  streams  may  be  in- 
tercepted into  No.  10.  This,  of  course,  becomes  impossible  if 
No.  10,  instead  of  running  along  the  side  of  the  valley,  is  carried 
under  the  reservoir.  This  seems  to  shew  that  the  legislature 
contemplated  and  authorized  only  such  a  conduit  as  would  admit 
of  its  intercepting  the  streams  referred  to. 

But,  further,  I  think  that  the  meaning  of  the  11th  section  is 
that  these  streams  are  to  be  intercepted  by  conduit  No.  10  in 
order  that  they  may  be  conveyed  into  the  River  Dodder  below 
the  embankment  of  No.  9.  The  word  may  "  in  the  11th  sec- 
tion does  not  give  the  commissioners  an  option ;  it  merely  indi- 
cates the  purpose  for  which  the  conduit  to  be  extended  is 
designed,  namely,  that  the  streams  may  be  thereby  intercepted. 
By  the  course  which  the  commissioners  have  adopted  they  have 
deprived  the  mill-owners  of  these  streams,  and  used  them  to 
make  up  the  compensation  water  they  were  bound  to  supply  in 
addition  to  the  water  to  be  conveyed  by  conduit  No.  10. 
A.  C.  1892.  3         2  Q 
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Commis- 
sioners. 

Lord  Hannen. 


H.  L.  (I.)  It  appears  to  me,  however,  that  the  water  thus  appropriated 

]892  by  the  commissioners  is  of  an  insignificant  amount,  and  that  it 

Herron  could  be  restored  to  the  Dodder  in  the  manner  suggested  by  the 

Kathmines  ^c>urt  below  without  disturbing  the  existing  work,  which  does 

AND  Eathgar  jiQt  injuriously  affect  the  mill-owners  otherwise  than  by  the 
Improvement  .  . 

abstraction  of  the  water  flowing  from  a  few  acres  of  land. 

The  plaintiffs  claim  an  injunction  in  such  a  form  as  would 

compel  the  commissioners  to  remove  the  pipe  from  the  reservoir^ 

and  to  convey  all  the  water  which  No.  10  is  intended  to  collect 

in  an  open  course  along  the  bank  above  the  reservoir.    For  the 

reasons  given  by  the  Chief  Baron,  I  think  that  no  injunction 

which  would  have  this  effect  should  be  granted,  and  that,  as  the 

commissioners  have  given  the  undertakings  required  of  them  in 

the  Court  below,  this  appeal  should  be  dismissed. 

Order  of  the  Court  of  Appeal  reversed ;  Order  of  the 
Master  of  the  Bolls  restored,  subject  to  the  follow- 
ing modification,  viz.,  that  so  much  of  the  Order 
as  awards  a  perpetual  injunction  to  restrain  the 
respondents  their  officers  &c.  from  continuing  the 
reservoir  No.  9  and  the  diversion  of  streams  or 
water-course  work  No.  10  in  the  state  and  condition 
in  which  the  same  now  are  or  in  any  other  state 
and  condition  than  shall  he  in  accordance  with 
the  terms  and  provisions  of  the  Bathmines  and 
Bathgar  Water  Act  1880,  shall  he  omitted  there- 
from, and  that  the  injunction  granted  hy  the 
Order  as  so  modified  shall  not  come  into  opera- 
tion till  the  1st  of  August  1893,  the  respondents 
to  he  at  liberty  to  apply  to  the  Court  or  a  Judge 
in  case  further  time  is  required  hy  them  ;  the 
respondents  to  pay  the  costs  here  and  helow  ;  Cause 
remitted  to  the  Chancery  Division,  Ireland, 

Lords'  Journals  23rd  May  1892. 

Solicitors  for  appellants  :  Hopgood  &  Bowson,  for  Maunsell  & 
Son,  Dublin. 

Solicitors  for  respondents  :  Holmes,  Greig,  &  Greig,for  D,  &  T. 
FitzGerald,  Dublin, 
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[HOUSE  OF  LORDS.] 
HENEY  WILLIAM  HATTON  Appellant  ;    h.  l.  (I.) 

AND  1892 

HUGH  HAKRTS  Eespondent.    J^^rte  27. 

Bond  and  Interest — Jadgment  on  Bond — Penal  Sum — Interest  heyond  Penal 
Sum — Decree  charging  Judgment  on  Land  "  loith  Interest  until  paid" — 
Sale  of  La?id  under  Incumbered  Estates  Court  Ireland — Priorities  of  In- 
camhrancers — Clerical  Mistake  in  Judgment — Accidental  Slip — Correction 
of  Error  in  Judgment — Judicature  Act  (^Ireland)  (40  &  41  Vict.  c.  57) 
s.  25 — Rules  of  the  Supreme  Court  {Ireland)  1891,  Order  xxviii.  r.  11. 

In  1842  a  judgment  was  obtained  by  B.  against  a  debtor  upon  a  bond  for 
£1000  conditioned  for  payment  of  £500  and  interest.  A  bill  in  equity 
having  been  filed  by  other  judgment  creditors  a  decree  was  made  in  1853 
confirming  the  Master's  report  that  there  was  then  due  to  B.  under  the 
judgment  the  sum  of  £500  with  the  interest  then  accrued,  and  declaring 
that  that  sum  and  the  sums  found  by  the  Master's  report  to  be  due  to 
other  creditors  with  interest  "  until  paid  "  were  well  charged  upon  the 
debtor's  lands.  Part  of  the  lands  were  sold  in  1856  under  an  order  of  the 
Incumbered  Estates  Court  (Ireland)  but  there  were  not  sufficient  funds  to 
pay  B.  In  1891  moneys  derived  from  the  sale  of  lands  being  found  in 
Court  to  the  credit  of  the  cause,  B.'s  representative  applied  to  have  the 
principal  and  interest  then  amounting  to  more  than  £1,000  paid  out  to 
him.  The  next  incumbrancer  objected  that  no  more  ought  to  be  paid 
to  the  applicant  than  the  penal  sum  £1000 : — 

Held,  that  B.'s  charge  upon  the  lands  ought  not  to  have  been  extended', 
beyond  the  penalty  to  the  prejudice  of  a  subsequent  incumbrancer;  that 
there  was  obviously  in  the  decree  of  1853  an  error  arising  from  an  accidental 
omission,  and  that  under  Order  xxviii.  r.  11  of  the  Rules  of  the  Supreme 
Court  (Ireland)  1891  the  decree  should  on  a  proper  application  be  cor- 
rected by  inserting  the  words  "the  principal  sum  and  interest  not  to- 
exceed  the  amount  of  the  penalty  on  the  bond." 

The  decision  of  the  Irish  Court  of  Appeal  (27  L.  R.  Ir.  512)  affirmed. 

Appeal  from  an  order  of  the  Irish  Court  of  Appeal  reported 
as  In  re  Knipes  Estate  (1). 

The  circumstances  out  of  which  the  appeal  arose  were  as 
follows.  On  the  7th  of  June  1842  G.  M.  Benson  the  testatrix  of 
the  appellant  obtained  a  judgment  against  a  person  named 
Knipe  upon  a  bond  in  the  penal  sum  of  £1000  and  costs, 

(1)  27  L.  R.  Ir.  512. 

3         2  Q  2 
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(H.  L.  (I.)    the  bond  being  a  bond  to  secure  the  principal  sum  of  £500  and 
1892       6  per  cent,  interest.  A  Bill  was  filed  on  the  then  Equity  side  of 
Hatton    the  Court  of  Exchequer  by  Hill  and  Hall,  who  were  judgment 
Hakbis     creditors  of  Knipe,  and  in  January  1852  the  usual  decretal  order 

  was  made  for  the  Master  to  take  an  account.    The  Master 

accordingly  made  a  report,  and  in  that  report  he  stated  that  he 
had  "  in  the  first  schedule  set  out  an  account  of  all  charges  and 
judgments  afiecting  the  said  lands,  tenements,  rents  and  heredita- 
ments with  their  respective  priorities,  with  the  sums  due  upon 
each  respectively."  In  that  account  the  seventh  incumbrancer 
was  stated  to  be  "  Georgina  Mary  Benson,  on  foot  of  judgment 
recovered  by  her  against  said  Defendant  Gleorge  M.  Knipe  in  the 
Court  of  Common  Pleas  in  Trinity  Term  1842,  £500.  Interest 
thereon  from  the  7th  day  of  December  1847  to  the  1st  of  April 
1853,  £159  lis.  Id.'/'  and  an  amount  of  taxed  costs  not 
material  to  the  present  question.  In  that  report  he  gave,  in 
the  third  schedule,  the  evidence  upon  which  his  report  was 
founded.  That  evidence  shewed  that  as  regarded  Georgina 
Mary  Benson  his  report  was  founded  upon  an  "  Attested  copy 
Judgment  obtained  by  Georgina  Mary  Benson  against  said 
George  Marshall  Knipe  in  or  as  of  Trinity  Term  1842  in  the 
Court  of  Common  Pleas  for  the  penal  sum  of  £1000."  It  there- 
fore appeared  upon  the  face  of  those  proceedings  that  the  right 
of  Georgina  Mary  Benson  to  claim  against  the  land  was  in 
respect  of  a  judgment  obtained  for  the  penal  sum  of  £1000,  for 
the  purpose  of  securing  £500  with  6  per  cent,  interest. 

Upon  that  report  the  Lord  Chancellor,  before  whom  the  suit 
was,  made  a  decree  dated  the  9th  of  June  1853  declaring  "  that 
the  several  sums  in  said  report  found  to  be  due  to  the  plaintiffs 
and  to  the  defendants,  Nathaniel  Callwell,  Simon  Foot,  and 
Lundy  Edward  Foot,  and  to  the  several  other  reported  creditors, 
with  interest  at  the  rate  in  said  report  mentioned  upon  the 
principal  monies  reported  due  to  the  said  plaintiffs  and  defen- 
dants and  creditors  respectively  from  the  1st  day  of  April  1853 
until  paid,  are  well  charged  upon  the  lands  and  premises  in  said 
report  in  that  behalf  respectively  mentioned,  and  are  incum- 
brances affecting  the  said  lands  and  premises  respectively." 

In  1856  portions  of  the  lands  were  sold  under  an  order  of  the 
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Incumbered  Estates  Court  Ireland,  and  the  incumbrancers  prior    H.  L.  (I.) 
to  G.  M.  Benson  were  paid  off.    Nothing  more  was  done  in  the  1892 
matter  for  a  great  many  years.    There  was,  in  fact,  as  regards  hatton 
the  incumbrancer  represented  by  the  appellant,  no  money  to  u^^'pi^ 

distribute.    But  in  the  year  1890  the  appellant  discovered  that   

there  were  certain  sums  standing  to  the  credit  of  the  cause  of 
Hill  V.  Knipe,  and  on  his  application  the  Master  of  the  liolls 
ordered  that  those  sums  so  standing  to  the  credit  of  the  cause  of 
Hill  V.  Knipe  should  be  transferred  to  the  Land  Judges'  Court, 
Chancery  Division.  An  application  was  made  to  that  Court  in 
1891  by  the  appellant,  as  the  personal  representative  of  Georgina 
Mary  Benson,  to  have  paid  out  to  him  the  sum  of  £1775  15s.  lid., 
which  was  the  amount  of  £500  with  interest  at  6  per'  cent,  calcu- 
lated down  to  that  time.  At  this  time  the  appellant  represented 
the  first  incumbrancer,  the  prior  incumbrances  having  been  dis- 
charged ;  so  that  the  matter  as  regards  the  sum  then  in  court 
was  a  question  between  the  representative  of  Georgina  Mary 
Benson,  who  was  then  the  first  incumbrancer,  and  Harris,  the 
next  incumbrancer.  Gibson  J.  (sitting  for  the  Land  Judge 
of  the  Chancery  Division),  notwithstanding  the  opposition  of 
the  respondent  Harris,  ordered  that  the  appellant  be  entitled 
to  interest  on  his  charge  of  £500  at  6  per  cent,  until  paid,  not- 
withstanding the  sum  of  £500  and  interest  exceeded  the  penal 
sum  of  £1000  mentioned  in  the  judgment  of  the  7th  of  June 
1842.  Harris  insisted  that  all  that  ought  to  be  paid  out  to  the 
appellant  was  the  sum  of  £1000,  no  more  than  that  sum  being 
in  any  way  chargeable  upon  the  lands,  or  recoverable  by  him  as 
a  charge  at  all  events  upon  the  lands,  the  sum  of  money  in 
Court  being  a  part  of  the  proceeds  of  the  sale  of  some  of  the 
lands. 

Gibson  J.  made  his  order  upon  the  authority  of  the  case  of 
Wilson  V.  Poe  (1),  which  was  decided  by  Sir  Edward  Sugden 
when  Lord  Chancellor  of  Ireland.  When  the  matter  came  before 
the  Court  of  Appeal  (O'Brien  C.J.,  FitzGibbon  and  Barry  L. JJ.) 
they  reversed  the  decision  of  Gibson  J.  and  made  an  order 
declaring  that  the  appellant  was  entitled  to  interest  upon  the 
sum  of  £500  at  the  rate  of  6  per  cent.,  the  said  sum  and  interest 
(1)  2  J.  &  Lat.  765 ;  9  Jr.  Eq.  Rep.  114. 
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H.  L.  (I.)    not  to  exceed  in  the  aggregate  the  penal  sum  of  £1000  men- 

1892       tioned  in  the  judgment  of  the  7th  of  June  1842. 
Hatton 

iiAERis.  Juii^  20,  21,  23,  27.  D.  H.  Madden  Q.C.  {Attorney-General 
for  Ireland)  and  A.  W.  Samuels  (of  the  Irish  Bar)  ( /.  Gordon 
McGullagh  with  them)  for  the  appellant : — 

The  question  is  whether  the  appellant  is  entitled  to  interest 
until  the  whole  sum  is  paid,  or  whether  the  interest  is  to  cease 
when  the  amount  secured  by  the  bond  is  reached.  The  sale  here 
was  under  the  Incumbered  Estates  Court  Act,  and  the  judgment 
was  a  charge  on  the  land.  Sir  E.  Sugden  L.C.  decided  in  1845, 
that  where  a  judgment  was  founded  on  a  bond  and  the  Court 
had  made  a  decree  making  the  sum  a  charge  on  the  land, 
with  interest  until  payment,  the  decree  was  conclusive,  although 
the  interest  might  exceed  the  amount  of  the  penalty  on  the 
bond :  Wilson  v.  Foe  (1)  In  the  absence  of  special  circum- 
stances, or  a  decree  such  as  that  in  this  case,  no  doubt  the 
interest  cannot  exceed  the  penalty,  but  the  proper  course  to 
have  taken  was  to  have  appealed  against  the  decree. 

[Lord  Macnaghten  referred  to  Mellor  v.  Swire  (2).] 

This  decree  was  made-  in  1853  in  the  form  decided  to  be  good 
in  Wilson  v.  Poe  (1)  in  1845,  and  it  has  been  the  practice  of  the 
Court  ever  since  that  decision.  Interest  beyond  the  penalty  was 
allowed  to  a  judgment  creditor  in  Gloughley  v.  Jameson  (3) ;  and 
see  Gaunt  v.  Taylor  (4) ;  Godfrey  v.  Watson  (5) ;  Hamilton  v. 
Houghton  (6).  This  House  will  always  be  reluctant  to  disturb  old 
decisions  which  have  been  acted  upon :  Davidson  v.  Sinclair  (7)  ; 
Hill  V.  East  and  West  India  DocJc  Company  (8).  Wilson  v.  Foe  (1) 
is  not  distinguishable :  see  the  observations  on  that  case  in 
Furcell  v.  Blennerhassett  (9).  As  to  the  jurisdiction  of  the  Land 
Court,  see  Montefiore  v.  Brown  (10). 

(1)  2  J.  &  Lat.  765 ;  9  Ir.  Eq.  Kep.  (5)  3  Atk.  517. 
114.  (6)  2  Bli.  0.  S.  169. 

(2)  30  Ch.  D.  239.  (7)  3  App.  Gas.  765. 

(3)  13  Ir.  Eq.  Kep.  471.  (8)  9  App.  Gas.  448,  457. 

(4)  3  My.  &  K.  302.  (9)  10  Ir.  Eq.  Rep.  470. 

(10)  7  H.  L.  G.  242. 
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[LoKD  Macnaghten  : — Is  there  any  case  in  which  interest  ll.  L.  (i.) 
beyond  the  amount  of  the  penalty  has  been  given  as  against  1892 


A  subsequent  creditor  should  not  be  allowed  to  affect  the  Haerls. 
rights  of  the  prior  creditor.  The  case  cannot  now  be  reheard : 
In  re  St.  Nazaire  Company  (1).  It  is  only  a  surmise  that  the 
decree  was  drawn  up  in  that  form  by  a  clerical  error ;  the  pre- 
sumption is  the  other  way.  The  Court  of  Appeal  seem  to  have 
acted  upon  O'Connell  v.  M'Namara  (2)  which  was  an  earlier  de- 
cision of  Sir  E.  Sugden  L.C. ;  but  there  the  decree  was  erroneous 
on  the  face  of  it.  Where  lands  are  sold  under  an  order  of  the 
Incumbered  Estates  Court,  the  proceedings  are  governed  by 
12  &  13  Yict.  c.  77  ss.  41,  42.  The  powers  of  the  Land  Court  were 
considered  in  Be  Lananze  (3)  in  1859,  where  it  was  held  that  the 
judges  of  the  Land  Court  were  bound  by  a  decree  of  the  Court 
of  Chancery.  t 

[LoKD  Macnaghten  : — Was  there  not  an  error  in  the  decree 
which  might  have  been  corrected  ?] 

The  judge  of  the  Land  Court  had  no  power  to  treat  the  decree 
as  erroneous  or  correct  it :  the  appeal  from  the  Land  Court  to 
the  Court  of  Appeal  is  by  statute,  and  that  Court  on  appeal  had 
no  greater  powers  of  correction  than  the  Land  Court  had.  A 
bill  of  review  to  correct  an  error  must  be  brought  within  twenty 
years:  Mitford's  Pleadings  88,  204;  Lytton  v.  Lytton  (4); 
Ferry  v.  Phelips  (5) ;  and  the  time  for  correction  has  long  since 
elapsed.  Mellor  v.  Swire  (6)  is  distinguishable  on  the  facts ; 
there  it  appeared  clearly  that  the  Court  had  not  intended  to 
decide  a  certain  question  which  the  order  as  drawn  up  might  be 
construed  to  decide.  It  ought  not  to  be  presumed  that  the 
Lord  Chancellor  made  a  mistake ;  there  may  have  been  "  special 
circumstances  "  justifying  interest  beyond  the  penalty :  Clarice  v. 
Seton  (7) ;  Grant  v.  Grant  (8). 


subsequent  incumbrancers  ?] 


Hatton 


V. 


(1)  12  Ch.  D.  88. 

(2)  3  D.  &  War.  411. 

(3)  11  Jr.  Ch.  19. 

(4)  4  Bro.  C.  C.  441. 


(5)  17  Ves.  173. 

(6)  30  Ch.  D.  239. 

(7)  6  Ves.  411,  416. 

(8)  3  Sim.  340. 
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H.  L.  (I.)       CraclcantJiorjpe  Q.C.  and  Gaussen  (of  the  Irish  Bar)  for  the 
1892       respondent : — 

Hatton  This  is  a  claim  on  a  judgment  which  is  made  a  cliarge  on  land 
Harris.  by  Statute  3  &  4  Vict.  c.  105  ss.  22,  26.  But  where  there  is  a 
penal  sum  there  can  be  no  claim  for  interest  beyond  that  sum : 
Hughes  v.  Wynne  (1) ;  therefore  there  was  error  on  the  face  of  the 
decree :  Elliot  v.  Tynte  (2).  The  appellant's  argument  assumes 
the  existence  of  "  special  circumstances "  of  which  there  is  no 
evidence,  and  which  would  in  any  case  be  of  no  force  as  against 
subsequent  incumbrancers  :  Hyde  v.  Hart  (in  1837)  (3);  Garner  v. 
Briggs  (4).  Wilson  v.  Poe  (5)  was  a  totally  different  case,  being 
only  between  debtor  and  creditor,  and  not  between  a  prior  and  a 
subsequent  creditor ;  but  if  it  is  in  point  it  should  be  overruled. 
"  Special  circumstances  "  cannot  be  of  any  avail  to  charge  land : 
see  Ptireell  v.  Blennerhassett  (6).  No  title  has  accrued  on  the 
footing  of  this  construction  of  the  decree,  and  no  injustice  is 
done  by  the  decision  of  the  Court  of  Appeal.  If  necessary  the 
error  in  the  decree  may  be  corrected.  By  virtue  of  the  Act 
21  &  22  Vict.  c.  72  the  Landed  Estates  Court  succeeded  to  the 
powers  of  the  Incumbered  Estates  Court,  and  by  the  Irish 
Judicature  Act  (40  &  41  Vict.  c.  57)  s.  7,  the  jurisdiction  of  the 
Landed  Estates  Court  is  transferred  to  the  Land  Judges'  Court, 
Chancery  Division  of  the  High  Court.  Time  is  no  bar  to  the 
correction  of  an  accidental  slip :  Brandon  v.  Brandon  (7).  The 
error  can  be  corrected  under  the  Irish  "  Slip  Order "  Order 
XXVIII.  r.  11,  which  is  in  substance  identical  with  the  Irish 
General  Orders  of  1843,  Order  103,  and  with  the  present  English 
rule.  This  is  a  case  in  which  leave  to  appeal  would  have  been 
given :  In  re  Manchester  Economic  Building  Society  (8).  The 
appeal  might  be  adjourned  in  order  that  a  formal  application 
might  be  made  to  correct  the  error,  but  that  would  increase 
the  costs. 

(1)  1  My.  &  K.  20.  (5)  2  J.  &  Lat.  765  ;  9  Ir.  Eq.  Rep. 

(2)  Beat.  478.  114. 

(3)  Coop.  193.  (6)  10  Ir.  Eq.  Kep.  470. 

(4)  27  L.  J.  (Ch.)  483.  (7)  7  D.  M.  &  G.  365. 

(8)  24  Ch.  D.  488. 
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D.  H.  Madden  Q.C.  was  heard  in  reply. 

Before  the  arguments  concluded  the  learned  counsel  consented 
that  the  matter  should  be  dealt  with  as  if  an  application  had  been 
made  in  Hill  v.  Knipe  to  correct  the  decree  of  the  9th  of  June 
1853,  as  appears  by  the  terms  of  the  order  at  the  end  of  the 
present  report. 

Order  xxviii.  r.  11  of  the  Eules  of  the  Supreme  Court  (Ireland) 
1891  is  as  follows  : — 

"  Clerical  mistakes  in  judgments,  or  errors  arising  therein  from 
any  accidental  slip  or  omission,  may  at  any  time  be  corrected  by 
the  Court  or  a  judge  on  motion  or  summons  without  appeal." 

LoKD  Herschell  (after  stating  the  facts  set  out  above,  pro- 
ceeded as  follows) : — 

My  Lords,  there  can  be  no  doubt  that  as  regards  the  construc- 
tion of  the  Lord  Chancellor's  decree  in  the  present  case,  and 
as  regards  the  rights  of  the  parties,  so  long  as  that  decree 
stands  in  the  form  it  does  the  case  of  Wilson  v.  Poe  (1)  was 
precisely  in  point.  I  am  quite  unable  to  find  any  distinction 
between  the  two  cases  so  far  as  regards  those  two  questions. 
There  is  a  distinction  to  which  I  will  allude  in  a  moment.  It  is 
not  perfectly  clear  what  was  the  view  taken  by  the  Court  of 
Appeal  of  Wilson  v.  Poe  (1).  They  felt  pressed,  obviously,  by 
the  injustice  of  permitting  an  earlier  incumbrancer,  by  reason  of 
the  form  of  the  judgment,  to  sweep  off  the  whole  of  this  amount, 
exceeding  the  penal  sum  in  his  bond,  to  the  prejudice  of  the 
subsequent  incumbrancers,  and  they  indicated  the  opinion  that 
Wilson  V.  Poe  (1)  would  not  nowadays  have  been  decided  as  it 
then  was,  the  view  taken  of  the  effect  of  a  judgment  and  the 
impossibility  of  dealing  with  it  otherwise  than  strictly  according 
to  its  terms  being  more  rigid  in  those  days  than  it  would  be  at 
present.  They  found  their  way  out  of  yielding  to  the  judgment 
in  Wilson  v.  Poe  (1)  by  relying  upon  the  judgment  in  another 
case  decided  previously  by  the  same  learned  Lord  Chancellor, 
the  case  of  O'Connell  v.  McNamara  (2),  where  he  said  that  he 
would  not,  when  he  was  asked  to  do  anything  which  rested 

(1)  2  J.  &  Lat.  765;  9  Ir.  Eq.  Rep.  114.  (2)  3  D.  &  War.  411. 
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upon  a  judgment  which  was  obviously  erroneous,  perpetuate  the 
error. 

Now,  my  Lords,  in  the  view  which  I  take  of  the  case,  I  am  not 
prepared  to  advise  your  Lordships  to  overrule  the  case  of  Wilson 
V.  Foe  (1).  It  was  of  course  contended  in  this  House  that  although 
binding  upon  the  Court  of  Appeal  in  Ireland  it  was  not  binding 
here,  and  that  it  was  open  to  your  Lordships  to  reverse  that 
decision.  My  Lords,  it  would  be  extremely  dangerous,  as  regards 
the  construction  placed  upon  the  terms  of  a  judgment  some  forty 
or  fifty  years  ago,  and  which  had  remained  undisturbed  down  to 
the  present  time,  to  pronounce  any  decision  in  conflict  with  it ; 
because  it  is  impossible  to  say  how  many  transactions  may  have 
taken  place,  or  affairs  been  regulated,  upon  the  faith  of  such  a 
judgment  as  that.  Nor,  my  Lords,  do  I  see  any  reason  to  doubt 
that  the  construction  of  the  judgment  in  Wilson  v.  Poe  (1)  was 
correct ;  the  judgment,  in  fact,  was  incapable  of  any  other  con- 
struction than  that  which  was  put  upon  it ;  because  the  words 
were  absolutely  precise,  that  the  parties  were  entitled  to  the 
principal  sum  and  interest  until  paid.  There  can  be  no  two 
opinions  about  the  meaning  of  those  words.  Nor,  my  Lords,  am 
I  prepared  to  dissent  from  the  view  that  so  long  as  the  judgment 
stood  in  that  form  the  judge  of  the  Land  Court  would  be  bound 
to  respect  it  and  to  act  upon  it.  The  jurisdiction  of  the  Land 
Court  is  a  statutory  jurisdiction.  It  is  now  a  branch  of  the 
High  Court;  but  still  the  judge  of  the  Land  Court  Division 
sitting  as  such  is  but  the  successor  of  the  old  Land  Court  judge, 
and  exercises  the  same  statutory  jurisdiction.  The  12  &  13 
Yict.  c.  77  s.  41  points  out  what  course  he  is  to  take.  It  pro- 
vides that  "  where  any  sale  shall  be  made  of  any  land  or  lease  or 
part  thereof,  in  respect  of  which  there  shall  have  been  a  decree 
of  a  Court  of  Equity,  or  any  proceedings  pending  in  a  Court  of 
Equity,  the  Commissioners  shall,  in  distributing  such  moneys 
and  in  their  other  proceedings,  have  regard  to  the  proceedings 
in  such  Court  in  relation  to  the  priorities  and  rights  of  incum- 
brancers and  others."  Now  nothing  can  be  more  precise  than 
those  words :  "  And  where  there  shall  have  been  a  decree  of  a 
Court  of  Equity  the  Commissioners  shall,  in  distributing  the 
(1)  2  J.  &  Lat.  765 ;  9  Ir.  Eq.  Eep.  114. 
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moneys  arising  on  the  sale  and  in  their  other  proceedings,  pro-  H.  L.  (I.) 

ceed  upon  and  be  guided  by  the  declarations  of  and  inquiries  1892 

and  proofs  made  and  taken  under  such  decree  in  relation  to  such  Hatton 

priorities  and  rights  as  aforesaid.    Provided  that  it  shall  be  Harris 

lawful  for  the  Commissioners,  where  it  shall  appear  to  them  that  ^    ——  ^  „ 

'  .  .  Herschell. 

there  is  any  clerical  error  or  any  error  of  names  or  in  computation   

or  other  like  error  in  such  decree,  or  in  any  finding  or  proof,  or 
where  from  matters  coming  to  their  knowledge  it  shall  appear 
to  them  that  the  Court  in  which  the  decree  has  been  made  should 
have  an  opportunity  of  reconsidering  such  decree,  or  considering 
or  reconsidering  any  finding  or  proof,  to  direct  such  person  as 
the  Commissioners  may  think  fit  to  apply  to  such  Court  in 
relation  thereto,  and  such  Court  may  make  such  order  concern- 
ing the  matter  of  such  application  as  it  may  think  fit." 

To  act,  therefore,  upon  the  decree,  even  assuming  it  to  be 
erroneous,  provided  that  there  were  no  steps  taken  to  set  it 
right,  would  be  the  proper  course.  But,  my  Lords,  that  provision 
in  the  statute  to  which  I  have  just  referred  indicates  that  although 
the  Land  Court  is  bound  by  a  decree  as  to  the  rights  of  incum- 
brancers pronounced  in  a  suit  pending  in  a  Court  of  Equity, 
yet  nevertheless  it  is  perfectly  legitimate — indeed,  more  than 
that — it  is  the  duty  of  the  Land  Court,  if  it  thinks  that  there  is 
some  error  which  is  capable  of  correction  and  ought  to  be 
corrected,  to  adjourn  the  case  in  order  that  the  proper  steps  may 
be  taken  for  its  correction. 

It  seems  to  have  been  thought  that  Wilson  v.  Poe  (1)  had 
decided  that,  even  although  the  form  of  the  judgment  appeared 
to  be  what  it  was  by  reason  of  a  slip  in  drawing  it  up,  the  error 
or  the  omission  in  that  respect  was  incapable  of  correction.  I 
do  not  so  read  Wilson  v.  Poe  (1).  The  Lord  Chancellor,  although 
no  doubt  he  did  not  in  that  proceeding  make  any  correction  but 
acted  upon  the  judgment,  yet  himself  pronounced  that  in  his 
belief  the  judgment  had  the  form  it  had  by  reason  of  a  slip. 
It  is  necessary  to  call  your  Lordships'  attention  to  the  exact 
manner  in  which  the  case  of  Wilson  v.  Poe  (1)  arose.  In  that 
case  the  Master  had  made  a  report  in  which  he  had  acted 
upon  a  decree  such  as  your  Lordships  have  to  deal  with  in  the 
(1)  2  J.  &  Lat.  765;  9  Jr.  Eq.  Kep.  114. 
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H.  L.  (I.)  present  case,  which  did  give  a  person  who  was  an  incumbrancer 
1892  by  reason  of  the  judgment  the  principal  sum  and  interest  until 
Hatton  paid.  To  that  objection  was  taken  that  the  decree  ought  not  to 
Harris  ^^^^  given  any  right  beyond  the  penal  sum  of  the  bond.  The 
argument  against  that  objection  was  that  it  went  to  the  decree 
upon  the  words  of  which  the  report  was  founded,  and  was  there- 
fore an  attempt  to  vary  a  decree  upon  exceptions,  which  that 
Court  could  not  do,  that  it  was  not  competent  to  that  Court 
upon  exceptions  to  make  any  order  which  was  not  consistent 
with  the  original  decree.  Now  that  was  the  argument  relied  on, 
and  that  was  the  argument  to  which  Mr.  Blackburne,  the  Master 
of  the  Eolls,  yielded,  and  all  that  he  held  was,  that  the  original 
decree  standing  in  the  form  in  which  it  was  you  could  not  except 
to  the  Master's  report,  which  was  consistent  with  the  decree, 
on  the  ground  that  the  decree  was  erroneous  in  form  (1).  That 
was  the  decision  which  came  before  the  Lord  Chancellor  in  the 
case  of  Wilson  v.  Poe  (2)  and  he  affirmed  that  decision.  He 
said  that  he  had  no  doubt  as  to  the  construction  of  the  decree  ; 
that  there  was  not  an  error  upon  the  face  of  the  decree,  and  that 
therefore  the  decree  standing  as  it  did  the  Master's  report  could 
not  be  said  to  be  open  to  exception,  because  all  he  had  done  was 
to  act  upon  a  decree  which  was  not  erroneous  upon  the  face  of  it. 
But,  my  Lords,  there  was,  at  that  time,  in  force  the  103rd 
General  Order  of  1843.  It  did  not,  of  course,  create  rights,  but 
it  declared  the  practice  and  rule  then  prevailing  in  Equity.  It 
provided  that  "any  clerical  mistake  in  a  decree,  or  any  error 
arising  from  any  accidental  slip  or  omission,  may  at  any  time 
be  corrected  on  motion  or  petition."  This  having  been  pro- 
nounced to  be  an  accidental  slip  by  the  Lord  Chancellor,  and 
that  General  Order  existing,  of  which  he  must  have  been  aware, 
I  am  at  a  loss  to  see  what  ground  there  can  be  for  regarding 
the  judgment  of  Sir  Edward  Sugden  in  the  case  of  Wilson  v. 
Poe  (2)  as  in  any  way  determining  that  it  was  a  matter  which 
was  incapable  of  correction.  On  the  contrary,  he  said  at  the  end 
of  his  judgment  in  that  case :  "  I  think  there  has  been  a  slip 
in  this  case."  If  that  was  so,  the  case  was  within  the  very  terms 
of  the  103rd  General  Order  of  1843 ;  and  therefore,  although  I 
(1)  8  Ir.  Eq.  Rep.  139.  (2)  2  J.  &  Lat.  765 ;  9  Ir.  Eq.  Hep.  114. 
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am  quite  prepared  to  follow  Wilson  v.  Poe  (1)  on  the  point  which  H.  L.  (I.) 
it  determines,  it  does  not,  as  it  seems  to  me,  in  any  way  determine  1892 

that  this  was  a  matter  incapable  of  correction ;  I  should  draw  Hatton 

the  very  contrary  inference.  H\rris. 
What  then  ousrht  to  be  done  in  the  present  case  ?    I  think      -— ,  „ 

o  ^  Lord  Herscliell. 

that  if  the  strictly  regular  course  had  been  pursued  when  the   

matter  came  before  Gibson  J.  he  should  have  adjourned  the 
proceedings  to  give  an  opportunity  for  an  application  being 
made  in  the  suit  to  have  this  error  or  omission  corrected.  The 
103rd  Order  of  1843,  of  course,  is  not  as  such  in  force  any 
longer ;  but  the  rule  which  has  been  made  under  the  J udicature 
Act  is  in  substantially  the  same  terms,  and  the  case  equally  falls 
within  it.  It  was  said  first  of  all  that  this  was  not  an  error  or 
omission  within  the  meaning  of  this  rule,  because  it  was  possible 
that  the  learned  Lord  Chancellor  had  intended  to  give  these 
rights,  even  though  he  may  have  erred  in  point  of  law  in  giving 
them,  that  he  may  have  thought  that  there  were  special  cir- 
cumstances which  entitled  the  incumbrancer  to  a  charge  ex- 
ceeding the  penal  sum  in  the  bond.  And  cases  were  referred  to 
in  which  it  has  been  said  that  there  may  be  circumstances  under 
which  more  than  the  penal  sum  may  be  recovered  by  reason  of 
the  conduct  of  the  debtor.  Now,  my  Lords,  I  will  not  stop  to 
inquire  whether  that  could  be  so  as  regards  the  extent  of  the 
charge  upon  the  land,  or  whether  it  is  not  merely  a  matter  of 
personal  obligation  on  the  part  of  the  debtor.  But  however  that 
may  be,  no  case  was  cited  to  your  Lordships  in  which  it  had 
ever  been  held  that  the  conduct  of  the  debtor  could  entitle  one 
incumbrancer  to  an  extended  charge  of  this  description  to  the 
prejudice  of  a  subsequent  incumbrancer ;  and  in  the  absence  of 
authority  I  am  absolutely  unable  to  conceive  a  case  in  which  it 
could  be  right,  as  between  two  incumbrancers,  by  reason  of  any 
conduct  on  the  part  of  the  debtor,  to  extend  the  charge  of  one 
incumbrancer  beyond  the  penal  sum  in  the  bond  to  the  prejudice 
of  a  subsequent  incumbrancer. 

Therefore,  my  Lords,  having  regard  to  the  nature  of  this  case, 
I  am  unable  to  see  any  ground  upon  which  it  can  be  said  that 
this  order,  in  the  terms  in  which  it  was  made,  could  have  been 
(1)  2  J,  &  Lat.  765 ;  9  Jr.  Eq.  Rep.  114. 
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H.  L.  (1.)  intended  to  be  made  by  the  Lord  Chancellor.    I  myself  think 
1892  that  it  was  a  mere  accidental  omission  that  the  words  were  not 
Hatton  inserted  that  in  the  case  of  a  bond  the  amount  should  not 
-TT  exceed  the  penalty ;  and  if  attention  had  been  called  to  the  fact 
  that  those  words  were  not  so  inserted,  and  that  one  incumbrancer 

Lord  Herschell. 

  might  thereby  be  prejudiced  as  against  another  in  respect  of  the 

omission,  I  cannot  doubt  that  the  correction  would  at  once  have 
been  made. 

Now  the  terms  of  the  G-eneral  Order  are  clear,  that  such  a 
correction  may  be  made  at  any  time.  It  is  true  that  many 
years  have  elapsed  since  the  date  of  this  order ;  but  on  the  other 
hand  nothing  has  been  done  since  the  date  of  this  order  until 
recently,  when  the  money  being  found  in  Court  the  matter  was 
revived.  I  cannot  see  any  difference  in  the  circumstances  of 
this  case  from  what  they  would  have  been  if  the  matter  had 
arisen  immediately  after  judgment  was  pronounced. 

This  being  so  it  seems  to  me  that  upon  an  application  being 
made  in  the  suit,  the  proper  course  would  have  been,  and  must 
have  been,  in  accordance  with  the  rule  which  I  have  read,  to 
correct  the  decree  pronounced  in  that  suit ;  and  then  the  rest 
would  have  followed,  because  if  that  decree  had  been  corrected 
.  in  the  manner  to  which  I  have  alluded,  the  rights  of  the  parties 
would  have  been  clearly  defined. 

There  is  one  observation  which  I  ought  to  make,  and  it  is 
this,  that  there  may  possibly  be  cases  in  which  an  application  to 
correct  an  error  of  this  description  would  be  too  late.  The 
rights  of  third  parties  may  have  intervened,  based  upon  the 
existence  of  the  decree  and  ignorance  of  any  circumstances 
which  would  tend  to  shew  that  it  was  erroneous,  so  as  to  dis- 
entitle the  parties  to  the  suit  or  those  interested  in  it  to  come 
at  so  late  a  period  and  ask  for  the  correction  to  be  made. 
There  might  be  a  ground  of  that  description  which  would 
induce  the  tribunal  to  say  "  No  ;  although  this  is  a  slip,  and 
one  which  would  have  been  corrected  at  the  time,  you  have 
delayed  so  long  that  you  have  allowed  rights  to  grow  up  which 
it  would  now  be  unjust  to  prejudice,  and  it  is  impossible  to 
make  the  correction."  But,  my  Lords,  no  facts  were  put  before 
your  Lordships  in  the  present  case  which  would  justify  the 
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Court  in  so  refusing  to  correct  the  error.    It  was  put  to  the     H.  L.  (i.) 
learned  Attorney-General  whether,  supposing  the  view  of  the  1892 
law  were  taken  which  I  have  expressed  to  your  Lordships,  he  Hatton 
would  desire  that  the  case  should  be  adjourned,  in  order  that  it  UARia^ 
might  go  back  to  have  an  application  made  in  the  suit  for  the 
correction  of  the  decree.    He  very  wisely,  in  the  interest  of  his 
client,  said  that  he  had  no  such  desire,  and  assented  to  the 
case  being  dealt  with  by  your  Lordships  upon  the  footing  that 
such  an  application  had  been  made  ;  because  there  can  be  no 
doubt  that  if  he  had  taken  the  other  course,  although  possibly 
it  might  have  been  necessary  for  your  Lordships  to  adjourn  the 
case  to  give  an  opportunity  for  such  an  application,  the  only 
result  would  have  been  to  saddle  his  client  with  additional  costs. 

Under  these  ^  circumstances  it  seems  to  me  that,  being  in  a 
position  to  deal  with  the  case  as  if  an  application  had  been 
made  to  correct  the  judgment,  your  Lordships'  course  is  clear. 
The  appellant  has  got  substantially,  by  the  judgment  of  the 
Court  of  Appeal,  what  he  was  entitled  to  get ;  he  has  got  his 
right  to  £1000  affirmed ;  he  has  got  it  declared  that  he  is  not 
entitled  to  more ;  the  other  matters  which  I  have  dealt  with 
are  clearly  mere  matters  of  machinery  and  procedure ;  although 
perhaps  it  might  have  been  difficult,  and  it  certainly  would 
have  been  objectionable,  for  your  Lordships  to  treat  as  of  no 
importance  the  fact  that  the  proper  course  of  procedure  had  not 
been  followed  in  the  present  case,  or  to  assume  that  the  judge 
of  the  Land  Court,  because  he  is  now  a  judge  of  the  Chancery 
Division,  could,  without  any  application  in  the  suit,  but  only 
on  application  to  him  in  the  matter  in  the  Land  Court,  have 
made  the  correction  of  the  Lord  Chancellor's  decree  which  was 
desirable. 

Under  these  circumstances  I  move  your  Lordships  as  follows : 
That  the  parties  by  their  Counsel  consenting  that  the  matter 
should  be  dealt  with  as  if  an  application  had  been  made  in  the 
suit  of  Hill  V.  Knipe  to  correct  the  decree  in  Chancery  in  Ireland, 
dated  the  9th  of  June  1853,  as  regards  such  parties  by  inserting 
the  words  "  in  the  case  of  judgments  on  bonds  the  principal 
sum  and  interest  not  to  exceed  the  amount  of  the  penalty  on 
such  bond,"  this  appeal  be  dismissed  with  costs. 
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1892  jviy  Lords,  although  I  do  not  altogether  concur  in  the  reasons 

Hatton    which  were  assigned  by  the  learned  judges  of  the  Court  of 
HaIeis.     Appeal  in  Ireland,  I  am  of  opinion,  with  your  Lordships,  that 
their  judgment  ought  to  be  affirmed. 

I  agree  with  them  in  holding  that  the  decree  of  the  Lord 
Chancellor,  dated  the  9th  of  June  1853,  is  so  expressed  as  to 
carry  interest  at  6  per  cent,  until  the  principal  sum  of  £500  is 
paid  ;  and  that  the  omission  from  the  decree  of  words  restricting 
interest  to  the  limit  of  the  penal  sum  is  due  to  an  accidental 
slip.  The  law  forbids  the  allowance  of  interest  exceeding  the 
limit,  unless  there  be  exceptional  circumstances  to  justify  it. 
I  think  it  is  doubtful  whether  the  excess  ought  in  any  circum- 
stances to  be  made  a  charge  upon  the  land  ;  and  I  entertain  no 
doubt  that,  whatever  may  be  the  case  as  between  creditor  and 
debtor,  the  misconduct  of  the  latter  can  afford  no  ground  for 
allowing  interest  beyond  penalty  to  one  creditor  in  prejudice  of 
another.  Yet  the  decree  as  it  stands  not  only  allows  the  excess, 
but  makes  it  a  charge  upon  the  land,  and  that  to  the  prejudice 
of  a  creditor  having  a  posterior  charge.  I  can  hardly  conceive 
that  the  learned  judge  who  made  the  decree  could  have  had  any 
one  of  these  things  in  his  contemplation.  A  perusal  of  the 
decree  itself  satisfies  me  that  he  never  dealt  or  meant  to  deal 
with  any  question  of  extending  interest,  or  of  varying  the  rights 
of  creditors,  and  that  he  intended  his  decree  to  be  drawn  up  in 
conformity  with  the  legal  rights  of  the  creditors  as  these  ap- 
peared in  the  report  of  the  Master  and  relative  schedules. 

When  an  error  of  that  kind  has  been  committed,  it  is  always 
within  the  competency  of  the  Court,  if  nothing  has  intervened 
which  would  render  it  inexpedient  or  inequitable  to  do  so,  to 
correct  the  record  in  order  to  bring  it  into  harmony  with  the 
order  which  the  judge  obviously  meant  to  pronounce.  The 
correction  ought  to  be  made  upon  motion  to  that  effect,  and  is 
not  matter  either  for  appeal  or  for  rehearing.  The  law  upon 
this  point  was  fully  and  satisfactorily  discussed  by  the  late  Lord 
Justice  Cotton  in  Mellor  v.  Swire  (1),  an  authority  which  appears 
to  me  fully  to  bear  out  the  proposition  I  have  just  stated.    I  am 

(1)  30  Ch.  D.  239. 
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unable  to  regard  Wilson  v.  Poe  (1)  as  a  decision  the  other  way. 
In  that  case,  it  is  obvious  that  the  only  question  the  parties  had 
raised  was  as  to  the  construction  of  the  decree.  Sir  Edward 
Sugden  said,  "  If  that  be  error  it  must  be  corrected  in  a  different 
way."  The  language  of  the  Lord  Chancellor  does  not  suggest 
that  the  error,  if  it  existed,  was  incurable,  but,  on  the  contrary, 
plainly  implies  that  it  might  be  corrected  on  a  proper  applica- 
tion for  that  purpose,  although  his  Lordship  had  no  power  to 
make  the  correction  in  the  proceeding  then  before  him. 

I  think  it  is  clear  that  a  decree  of  the  Lord  Chancellor  could 
not  be  corrected  by  a  judge  sitting  in  the  Land  Court.  The 
proper  course  to  follow  would  have  been  that  which  is  indicated 
in  12  &  13  Yict.  c.  77,  s.  41,  and  also  in  the  rules,  namely,  to 
stay  proceedings,  so  as  to  give  the  present  respondent  an 
opportunity  of  having  the  error  corrected  in  the  Court  of 
Chancery.  Independently  of  any  statute  or  statutory  order,  that 
would,  in  my  opinion,  have  been  the  right  course  to  pursue ;  but 
no  application  to  that  effect  was  made  to  Gibson  J.  In  the 
Appeal  Court  the  respondents  moved  for  leave  to  appeal  against 
the  decree  of  1853,  which  the  Court  had  no  power  to  grant. 
Had  it  not  been  for  the  concession  very  properly  made  by  the 
Attorney-Gleneral,  it  would  have  been  necessary  for  your  Lord- 
ships to  supersede  the  consideration  of  this  appeal  in  order  to 
enable  the  respondent  to  apply  to  the  proper  Court.  Seeing, 
however,  that  the  parties  have  enabled  us  finally  to  dispose  of 
this  appeal,  it  becomes  unnecessary  to  discuss  the  point  farther, 
or  to  consider  whether  the  Appeal  Court,  when  the  case  was 
before  it,  would  have  had  jurisdiction  to  correct  the  decree. 


H.  L.  (I.) 

1892 
Hatton 

V. 

Harris. 
Lord  Watsoa. 


LoKD  Macnaghten  : — 

My  Lords,  I  must  say  I  think  this  is  a  very  plain  case. 

Apart  from  a  question  as  to  the  mere  form  of  the  procedure, 
which  1  will  refer  to  presently,  I  think  the  conclusion  at  which 
the  Court  of  Appeal  has  arrived  is  perfectly  correct,  though  I 
have  some  difficulty  in  following  the  steps  by  which  that 
conclusion  has  been  reached. 

It  seems  to  me  that  the  order  in  Wilson  v.  Poe  (1)  on  which 
(1)  2  J.  &  Lat.  765;  9  Ir.  Eq.  Eep,  114. 
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the  learned  Attorney- General  so  much  relied  was  quite  right. 
Properly  understood  it  is  not,  I  think,  in  any  way  adverse  to  the 
respondent's  case.  It  seems  to  me,  moreover,  that  O'Gonnell  v. 
McNamara  (1)  is  not  in  conflict  with  Wilson  v.  Poe  (2).  And, 
with  all  deference  to  the  Court  of  Appeal,  I  am  unable  to  see 
how  the  ruling  in  O^Gonnell  v.  McNamara  (1)  can  be  applied  to 
the  present  case. 

The  decree  in  O'Gonnell  v.  McNamara  (1)  was  made  on  a  bill 
to  carry  into  execution  the  decree  in  Cox  v.  McNamara.  In 
such  a  proceeding  no  doubt  the  Court  sometimes  reconsidered 
the  directions  in  the  former  decree  and  varied  them  in  case 
of  a  mistake,  though  sometimes,  as  Lord  Eedesdale  says,  the 
Court  seems  to  have  thought  that  the  law  of  the  decree  ought 
not  to  be  examined  on  a  Bill  to  carry  it  into  execution.  In  the 
present  case  there  is  no  Bill  to  carry  into  execution  a  former 
decree,  nor  is  there  anything  analogous  to  such  a  proceeding. 
There  is  no  difficulty  or  complication  or  change  of  interest 
or  creation  of  new  interests,  such  as  under  the  old  practice 
would  have  required  or  justified  an  application  to  the  Court  by  a 
Bill  to  carry  into  execution  a  former  decree. 

The  Lord  Chancellor's  decree  of  the  9th  of  June  1853,  in 
the  cause  of  Kill  v.  Knipe,  declares  that  the  several  sums  in 
the  Master's  report  found  due  to  the  plaintiffs  and  the  other 
reported  creditors,  with  interest  upon  the  principal  moneys 
reported  due  from  the  1st  of  April  1853  "  until  paid,"  are  well 
charged  upon  the  lands  mentioned  in  the  report.  That  declara- 
tion, as  it  seems  to  me,  can  only  mean  that  interest  on  the 
principal  sums  reported  to  be  due  was  to  continue  to  run  until 
the  principal  was  paid.  There  is  nothing  on  the  face  of  the 
decree  to  suggest  that  anything  but  payment  would  stop  the 
running  of  interest. 

But  then  comes  this  question.  Was  that  declaration  as  regards 
interest  an  adjudication  by  the  Court,  or  was  it  a  slip  or  blunder 
on  the  part  of  the  officer  whose  duty  it  was  to  draw  up  the 
decree  ?  We  have  before  us  the  report  on  which,  and  on  which 
alone,  the  Lord  Chancellor's  decree  was  founded.  We  have 
before  us  all  the  evidence  on  which  that  report  as  to  Miss 

(1)  3  D.  &  War.  411.  (2)  2  J.  &  Lat.  765 ;  9  Jr.  Eq.  Kep.  114. 
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Benson's  charge  was  made.  To  me  it  seems  to  be  absolutely- 
clear,  as  indeed  it  has  seemed  clear  to  every  judge  who  has  had 
anything  to  do  with  the  case,  that  the  whole  difficulty  has  arisen 
from  a  mere  slip  of  the  registrar  or  the  registrar's  clerk.  There 
has  been  an  accidental  omission.  The  registrar  ought  to  have 
inserted  the  usual  formula  to  denote  that  interest  was  not  to  run 
beyond  the  penalty  of  the  bond  in  the  case  of  every  judgment 
on  a  bond  with  a  penalty.  It  is  common  practice,  at  least  in 
this  country,  that  an  error  in  a  decree  arising  from  any  acci- 
dental slip  or  omission  may  at  any  time  be  corrected  without  an 
appeal.  Indeed,  in  this  country  there  has  been  a  General  Order 
to  that  effect  ever  since  April  1828 ;  and  such  an  order  is  to  be 
found  in  the  Eules  of  the  Supreme  Court,  both  in  England  and 
Ireland. 

It  may  be  asked.  Why  was  not  the  error  in  the  decree  of  Cox  v. 
MeNamara,  which  was  an  error  of  the  same  kind,  corrected  as 
an  accidental  slip  ?  The  answer  probably  is  that  at  that  date 
there  was  no  general  order  in  Ireland  corresponding  with  the 
General  Order  in  England  of  April  1828.  But  within  a  few 
months  after  the  decree  in  O^Connell  v.  MeNamara  (1)  such  an 
order  was  made  in  Ireland.  It  was,  we  were  told.  Order  103 
of  the  Orders  of  1848. 

Then,  said  the  Attorney-General,  the  difficulty  in  Wilson  v. 
Foe  (2)  was  caused  by  a  slip  :  the  Lord  Chancellor  said  so 
himself :  there  was  a  slip  order  (I  use  the  usual  term  by  which 
such  an  order  is  known  in  England)  in  force  at  that  time ;  and 
yet  the  Lord  Chancellor  did  not  correct  the  mistake.  That  is 
quite  true.  He  could  not  have  corrected  it  thea  and  there. 
Wilson  V.  Foe  (2)  came  on  upon  exceptions  to  the  Master's  report. 
The  Master,  of  course,  could  not  correct  the  Lord  Chancellor's 
decree.  Nor  could  the  Lord  Chancellor  himself  have  corrected 
it  on  an  appeal  from  the  Master.  But  when  the  Lord  Chancellor 
observed,  "  if  that  be  error  it  must  be  corrected  in  another  way," 
and  then  refused  the  successful  party  costs  on  the  ground  of  there 
being  an  accidental  slip,  it  seems  to  me  that  he  gave  a  very  broad 
hint  to  the  appellant  to  get  the  blunder  corrected  on  an  applica- 
tion under  the  slip  order.  Whether  the  blunder  in  the  decree  in 

(1)  3  D.  &  War.  411.  (2)  9  Jr.  Eq.  Eep.  114. 
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Wilson  V.  Poe  (1)  was  afterwards  corrected  or  not,  I  do  not  know. 
The  learned  counsel  at  the  Bar  could  give  us  no  information 
upon  the  point.  But  certainly  there  is  nothing  in  the  report  of 
the  case  to  prove  that  it  was  not  corrected  immediately  afterwards. 
It  was  observed  during  the  argument  in  this  case  that  the  Slip 
Order  of  1843  was  not  even  referred  to  in  the  course  of  the  dis- 
cussion in  Wilson  v.  Poe  (1).  It  is  enough  to  say  that  the  slip 
order  would  have  been  wholly  irrelevant  to  the  question  then 
before  the  Court.  No  doubt  that  was  the  reason  why  the  very 
learned  lawyer  who  was  counsel  for  the  appellant  did  not  allude 
to  it. 

Then,  said  the  Attorney-General,  "  forty  years  have  passed 
since  the  decree  in  Hill  v.  Knipe ;  after  such  a  lapse  of  time 
the  decree  must  stand,  whether  it  be  right  or  wrong ;  it  cannot 
be  touched  now."  But,  my  Lords,  lapse  of  time  has  nothing 
to  do  with  the  question.  The  present  Order,  following  the 
Slip  Order  of  1843,  says  that  the  correction  of  an  error  arising 
from  an  accidental  omission  may  be  made  at  any  time.  For 
many  years  after  1853  the  point  was  immaterial.  Then,  shortly 
after  the  distribution  of  the  funds  in  1859,  the  solicitor  of  the 
party  having  the  carriage  of  the  order  died.  Nobody  supposed 
there  was  any  more  money  to  divide.  No  one  moved  in  the 
matter.  The  funds  remaining  in  Court,  or  some  of  them,  were 
carried  to  a  dormant  account.  Everything  was  forgotten  until 
quite  recently,  when  it  was  discovered  apparently  by  accident  that 
there  were  in  Court  some  remnants  of  funds  which  might  be 
dealt  with  under  the  decree  of  1853.  For  all  practical  purposes, 
as  regards  the  present  question,  the  matter  is  in  the  same 
position  as  if  the  application  had  been  made  thirty  years  ago.  I 
may  add  that  I  doubt  whether  it  could  ever  be  argued  that  such 
an  application  comes  too  late  as  long  as  the  fund  intended  to  be 
dealt  with  remains  in  the  hands  of  the  Court. 

Lastly  it  was  suggested  that  possibly  the  Lord  Chancellor's 
decree  of  1853  as  regards  the  direction  as  to  interest  was  made 
advisedly.  Everything  is  possible.  Even  a  Lord  Chancellor 
may  possibly  make  a  mistake.  But  one  must  use  one's  common 
sense,  and  there  are  some  mistakes  which  it  is  hardly  decent  to 
(1)  9  Ir.  Eq.  Rep.  114. 
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attribute  to  the  Court.  I  have  no  doubt  that  the  Court  intended 
to  make  the  "  usual  order."  Probably  counsel  only  asked  for  the 
usual  order,  and  the  Court  simply  assented.  It  is  impossible  to 
conceive  that  the  Court,  with  its  eyes  open,  could  have  given 
interest  beyond  the  penalty  of  the  bond.  The  law  is  perfectly 
clear.  The  Court  has  never  done  more  than  give  interest 
beyond  the  penalty  as  against  the  obligor  himself,  in  conse- 
quence of  some  misconduct  on  his  part  or  by  way  of  relieving 
him  from  the  penalty  if  he  came  for  relief,  a  "  whimsical "  mode 
of  relief,  as  the  Lord  Chancellor  observes  in  Clarke  v.  Seton  (1), 
"  for  they  relieved  him  against  the  penalty  ;  but  the  consequence 
was  that  he  was  obliged  to  pay  a  great  deal  more,  for  then  they 
made  him  pay  the  original  debt  with  the  interest,  which  was 
much  beyond  the  penalty." 

•I  took  the  liberty  of  asking  the  learned  Attorney- General  if 
he  could  produce  any  authority  to  shew  that  interest  beyond  the 
penalty  could  be  justified  in  a  case  like  this  by  any  special  cir- 
cumstances. Of  course  no  such  authority  could  be  produced. 
But  there  is  an  authority  rather  in  point,  I  think,  the  other  way, 
to  which  I  will  venture  to  call  your  Lordships'  attention.  In 
Maclcworth  v.  Thomas  (2)  a  Bill  was  filed  by  the  creditors  of  a 
deceased  debtor  to  obtain  satisfaction  out  of  the  real  estate,  the 
personal  estate  being  insufficient.  One  creditor  for  a  special 
reason  claimed  interest  beyond  the  penalty  of  his  bond.  The 
Lord  Chancellor  said:  "Is  it  possible  for  the  Court  to  let  a 
creditor  stand  as  a  specialty  creditor  for  more  than  the  debt  at 
law  ?  .  .  .  I  cannot  put  a  larger  sum  into  the  bond  than  the  parties 
have.  I  do  not  know  what  I  might  do  against  the  party  ;  but 
in  the  administration  of  assets  I  should  iojure  all  the  creditors 
.  .  .  .  There  never  was  a  case  in  this  Court  where  the  Master, 
in  the  account  of  assets,  ever  allowed  a  bond  to  be  rated  higher 
than  the  penalty." 

In  the  result,  therefore,  I  am  of  opinion  that  there  is  a  mistake 
in  the  decree  of  1853,  occasioned  by  an  accidental  omission,  and 
that  that  mistake  ought  to  have  been  corrected  as  a  matter  of 
course. 

Then  comes  the  question.  Whose  was  the  proper  hand  to  make 
(1)  6  Ves.  416.  (2)  5  Yes.  328. 
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the  correction?  There  was  the  Lord  Chancellor's  decree  of 
1853.  Then  the  matter  was  taken  into  the  Encumbered  Estates 
Court.  The  Encumbered  Estates  Court  was  at  that  time  merely- 
auxiliary  to  the  Court  of  Chancery.  The  Commissioners  could 
not  make  even  the  most  trifling  correction  of  any  report  or 
decree  of  the  Court  of  Chancery.  But  they  were  authorized,  if 
they  thought  there  was  any  error,  to  direct  an  application  to  be 
made  to  the  Court  of  Chancery,  and  that  Court  might  make 
such  order  concerning  the  matter  of  such  application  as  it 
might  think  fit  (12  &  13  Vict.  c.  77  s.  41).  Then  the  Landed 
Estates  Court,  Ireland,  was  established  in  1858,  and  replaced 
the  Commissioners,  but  with  greater  powers.  Lastly,  by  the 
Judicature  Act  (40  &  41  Vict.  c.  57  s.  7)  the  judges  of  the 
Landed  Estates  Court  were  made  judges  of  the  Chancery 
Division  of  the  High  Court.  The  25th  section  of  that  Act 
directs  that  every  decree  of  any  Court  whose  jurisdiction  is  by 
the  Act  transferred  to  the  High  Court,  which  shall  have  been 
duly  perfected  at  any  time  before  the  commencement  of  the  Act, 
may  be  executed  and  enforced,  and  if  necessary  amended,  by 
the  High  Court,  as  if  it  had  been  a  decree  of  the  said  High 
Court.  Now  the  suit  of  Hill  v.  Knijpe  is  attached  to  the 
Court  of  the  Master  of  the  Eolls,  and  the  Master  of  the  EoUs,  by 
his  order  of  the  18th  of  February  1891,  has  transferred  all  the 
funds  in  Court  to  the  credit  of  the  matter  in  Land  Judges 
Division  entitled  In  the  Matter  of  the  Estate  of  George  Knipe, 
Owner ;  Adam  Hill  and  Another,  Petitioners."  When  you  add 
to  that  this  circumstance,  that  by  the  39th  section  of  the  Judi- 
cature Act  it  is  provided  that  in  any  proceeding  before  a  land 
judge,  the  land  judge  is  to  decide  all  controversies  and  questions 
as  to  the  validity  or  effect  of  any  charge  upon  land,  it  might  be 
argued,  I  think,  with  some  plausibility,  that  the  land  judge 
himself  might  have  corrected  the  decree  in  Hill  v.  Kni^e, 
But,  on  the  whole,  probably  the  better  view  is  that  the  decree 
ought  to  have  been  corrected  by  the  Master  of  the  Eolls  at  the 
request  of  the  land  judge.  This,  however,  is  a  mere  question  of 
form  upon  which  it  is  not  necessary  to  pronounce  an  opinion, 
because  the  Attorney-General  has  very  properly  consented,  that 
if  your  Lordships  should  think  that  it  is  a  proper  case  for 
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correction  under  the  slip  order,  but  that  the  application  to  H.  L.  (I.) 

correct  the  decree  ought  in  the  first  instance  to  have  been  made 

to  the  Master  of  the  Eolls,  your  Lordships  should  be  at  liberty  Hatton 

to  deal  with  the  matter  without  sending  it  back  to  the  Chancery  Haeris. 

Division. 


LoKD  Field  : — 

My  Lords,  I  fully  concur  in  the  motion  that  is  proposed  to  be 
made,  and  I  cannot  usefully  add  anything  to  the  observations 
which  have  been  made  by  my  noble  and  learned  friends. 

The  parties  ly  their  counsel  consenting  that  the  matter 
should  he  dealt  with  as  if  an  ajoplication  had 
heen  made  in  the  suit  of  Hill  v,  Knipe  to  correct 
the  decree  in  Chancery  in  Ireland  dated  the 
9th  June  1853  as  regards  such  parties  hy  in- 
serting  the  words  "  in  the  case  of  judgments  on 
honds  the  ^rincijoal  sum  and  interest  not  to  ex- 
ceed the  amount  of  the  jpenalty  on  such  hond,'^ 
and  as  if  such  correction  had  heen  made  on  such 
ajp^licationy  Order  appealed  from  affirmed  and 
appeal  dismissed  ivith  costs. 

Lords'  Journals  27th  June  1892. 

Solicitors  for  appellant:  Camplell,  Beeves,  &  Hooper  ^  for  Weldon 
C,  Molony,  Duhlin, 

Solicitors  for  respondent:  Field,  Boscoe  &  Co.,  for  John  A, 
French,  Buhlin, 
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THE  MAYOR,  ALDERMEN  AND  CITI-| 
ZENS  OF  THE  CITY  AND  COUNTY  1  Appellants 
OF  NEWCASTLE-UPON-TYNE  .  . 

AND 

THE    ATTORNEY-GENERAL  ON  TEEj 
RELATION  OF  THE  BYKER  BRIDGE  [  Respondent. 
COMPANY   

(Ckoss  Appeal.) 
THE   ATTORNEY-GENERAL   ON  THE^ 

RELATION  OF  THE  BYKER  BRIDGE [  Appellant; 
COMPANY  .  

AND 

THE  MAYOR,  ALDERMEN  AND  CITL 
ZENS  OF  THE  CITY  AND  COUNTY 
OF    NEWCASTLE-UPON-TYNE,  AND^  Respondents. 
THE   NORTH    EASTERN  RAILWAY 
COMPANY  

(Ex  pakte  as  to  the  North  Eastern  Railway  Company.) 

Municipal  Corporation,  Contract  hy — Capacity  to  Contract — Ultra  Vires — 
Borough  Bates,  Misapplication  of  —  Improvement  Bate — Surplus  of  Borough 
Fund — Agreement  to  mahe  Annual  Fayments  for  use  of  Bridge  in  Borough 
for  Foot-passengers,  how  far  valid — Municipal  Corporations  Act  1882 
(45  &  46  Vict.  c.  50),  ss.  140,  143,  144. 

A  municipal  corporation,  which  was  subject  to  the  Municipal  Corpora-^ 
tions  Act  1882  and  a  Local  Improvement  Act,  agreed  with  a  railway- 
company  to  pay  the  company  a  certain  annual  sum  for  fifteen  years  in 
consideration  that  the  company  would  throw  open  the  roadway  of  a  bridge 
belonging  to  them  within  the  borough  for  the  use  of  foot-passengers  free 
from  toll.  The  local  Act  authorized  rates  for  certain  purposes  not  includ- 
ing such  a  bridge  as  the  agreement  referred  to,  and  provided  that  the 
money  accruing  from  the  general  rate  should  be  applied  to  certain  specified 
purposes  *'  and  subject  thereto  for  the  improvement  or  benefit  of  the 
borough  in  such  manner  as  the  corporation  from  time  to  time  think  fit  in 
as  full  and  ample  a  manner  as  any  borough  rate  authorized  by  the  Municipal 
Corporations  Acts  is  made  applicable."  An  action  having  been  brought 
by  the  Attorney-General  at  the  instance  of  relators  against  the  corpora- 
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tion,  claiming  an  injunction  to  restrain  the  corporation  from  making  the  H.  L.  (E.) 

said  payments  out  of  moneys  derived  from  the  rates  and  a  declaration  that  ^g^^ 

the  agreement  was  ultrk  vires  and  void  : —  v^v^ 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (23  Q.  B.  D.  492),  Mayor,  &g., 

that  there  must  be  a  declaration  that  the  corporation  were  not  entitled  to  ^ 

^  ^NEWCASTLE- 

pay  any  moneys  (which  might  become  payable  under  the  agreement)  out  upon-Tyne 

of  the  borough  fund,  nor  to  make  any  borough  rate  nor  any  general  or  v. 

improvement  rate  under  the  Municipal  Corporations  Act  1882  or  the  local  ^^.^neral 

Act  for  the  purpose  of  such  payments ;  but  that  the  agreement  was  not   

ultra  vires  or  void,  and  that  the  foregoing  declaration  was  not  to  pre-  Attokxey- 

vent  the  corporation  from  paying  such  moneys  out  of  any  surplus  which  '^^ 

there  might  be  of  the  borough  fund  or  of  the  aforesaid  rates  after  apply-  Mayor,  &c., 

ing  the  same  respectively  to  the  purposes  for  which  they  might  respec-  ^  q^stle 

tively  be  made  under  the  provisions  of  those  Acts,  with  liberty  to  the  upon-Tyne 

plaintiff  to  apply  for  an  injunction  if  necessary.  and  North 

Eastern 

I Rail  WAY  Co 
N  this  case  there  was  an  appeal  by  the  Mayor  &c.  of  New-   

castle-upon-Tyne,  and  a  cross-appeal  by  the  Attorney-General 

on  the  relation  of  the  Byker  Bridge  Company,  against  an  order 

of  the  Court  of  xippeal  (1). 

The  action  was  brought  by  the  Attorney-General  on  the 
relation  of  the  Byker  Bridge  Company  against  the  corporation 
of  Newcastle-upon-Tyne  and  the  North-Eastern  Railway  Com- 
pany in  order  to  obtain  a  declaration  that  an  agreement  entered 
into  on  the  11th  of  April  1888  between  the  corporation  of  New- 
castle-on-Tyne  and  the  North-Eastern  Railway  Company  was 
ultra  vires  and  void.  The  plaintiff  also  claimed  an  injunction  to 
restrain  the  corporation  from  applying,  and  the  company  from 
receiving,  moneys  derived  from  the  city  funds  or  from  the  rates 
for  the  purpose  of  the  annual  payment  of  £600  provided  for  by 
the  agreement.  The  Byker  Bridge  Company  was  incorporated 
by  Act  of  Parliament,  and  was  thereby  authorized  to  construct  a 
bridge  for  carriage  traffic  and  foot-passengers  across  the  Ouse- 
burn  Valley,  and  to  charge  tolls  to  foot  passengers  usiug  the 
same.  In  pursuance  of  this  Parliamentary  authority  they  con- 
structed the  bridge,  and  received  considerable  sums  of  money  by 
way  of  toll  from  passengers  using  it.  The  North-Eastern  Rail- 
way Company  owned  another  bridge  across  theOuseburn  Valley, 
and  charged  tolls  for  the  use  of  it  by  foot  passengers. 

The  corporation  of  Newcastle-on-Tyne  having  come  to  the 
conclusion  that  it  would  be  for  the  benefit  of  the  city  to  provide 

(1)  23  Q.  B.  D.  492. 
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H.  L.  (E.)   fi:ee  access  to  passengers  across  the  Ouseburn  Yalley,  entered  into 
1892      an  agreement  dated  tlie  llth  of  April  1888  with  the  North-Eastern 
MayoeT&c,  I^ailway  Company,  which  gave  rise  to  the  present  controversy. 
Newcastle  agreement  the  corporation  agreed  to  pay  the  company 

xjpon-Tyne  an  annual  sum  of  £600,  in  consideration  of  their  opening  the  road- 
Attoeney-  way  of  the  railway  bridge  free  for  the  use  of  foot  passengers.  The 
General,    agreement  was  to  continue  in  force  for  fifteen  years  and  thence- 
^eneeal"  ^^^^  twelve  calendar  months'  notice  given  by  either  party. 

V.  At  the  trial,  before  Wills  J.  without  a  jury,  the  learned  judge 

op'  '  held  that  the  agreement  was  valid,  and  that  the  corporation 
^pon-^tne"  ^^^^  entitled  to  make  the  payment  provided  for  by  the  agree- 
^ASTE^™  surplus  of  their  borough  fund,  and  also  out  of 

Kailway  Co.  their  improvement  rate,  after  the  expenses  of  carrying  the  Im- 
provement Acts  into  execution  had  been  defrayed,  and  it  is  to 
be  gathered  that  he  was  of  opinion  that  they  were  entitled  to 
take  this  purpose  into  consideration  in  deciding  what  rate  they 
would  levy.  The  learned  judge  accordingly  dismissed  the  action 
with  costs.  The  Court  of  Appeal  (Lord  Esher  M.R,  Lindley 
and  Bowen  L.JJ.)  discharged  this  order.  They  concurred  in 
thinking  that  the  agreement  was  not  invalid,  but  made  an 
order  declaring  that  the  corporation  were  not  entitled  to  pay  any 
moneys,  which  were  or  might  become  payable  under  the  contract 
of  the  llth  of  April  1888,  out  of  the  borough  fund,  nor  to  make 
any  borough  rate,  nor  any  general  or  improvement  rate,  under 
the  powers  conferred  upon  the  corporation  by  the  Municipal 
Corporations  Act  1882  and  the  Newcastle  Improvement  Act 
1865  respectively,  for  the  purpose  of  enabling  the  corporation  to 
pay  any  such  moneys  ;  but  the  foregoing  declaration  was  not  to 
prevent  the  council  or  corporation  from  paying  such  moneys  out 
of  any  surplus  there  might  be  of  the  borough  fund  or  of  the 
aforesaid  rates,  after  applying  the  same  respectively  to  the  pur- 
poses  to  which  the  same  might  respectively  be  made  under  the 
provisions  of  the  aforesaid  Acts,  with  liberty  to  the  plaintiff  to 
apply  for  an  injunction  if  necessary  (1). 

(1)  Sect.  143  of  the  Municipal  Cor-  Act,  or  otherwise  by  law,  the  surplus 
porations  Act  1882  (45  &  46  Vict.  thereof  shall  be  applied  under  the 
c.  50)  enacts  that  "  if  the  borough  fund  direction  of  the  council  for  the  public 
is  more  than  sufScient  for  the  purposes  benefit  of  the  inhabitants  and  improve- 
to  which  it  is  applicable  under  this  ment  of  the  borou  h." 
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The  appeal  and  cross-appeal  were  heard  on  the  10th  and  16th   H,  L.  (E.) 

of  May  1892.    On  the  cross-appeal  which  raised  the  question  of  i892 

the  validity  of  the  agreement,  the  same  points  were  urged  and  imayob,  &c., 

authorities  cited  which  appear  in  the  report  of  the  decision  of  ^^^^^Jg^^^,, 

the  Court  of  Appeal  (1).   The  argument  on  the  appeal  turned  on  upon-Tyne 

the  special  provisions  of  the  Newcastle-upon-Tyne  Improve-  attorney- 

ment  Act  1865  (28  &  29  Yict.  c.  cel.)  which  are  discussed  in  the  G^eneral. 

iudffment  of  Lord  Herschell.  Attoeney- 
^  General 


V. 


Sir  H,  James  Q.C.  and  Cohen  Q.C.  {Bugdale  Q.C.  and  W,  Mayor,  &o., 


OF 


Graham  with  them)  for  the  corporation.  Newcastle- 
upon-Tyne 

Sir  B,  E.  Wehster  A.G.  and  Sir  if.  Davey  Q.C.  {Banckwerts  with  "^easter™ 


them)  for  the  Attorney-General. 

The  House  took  time  for  consideration, 


Eailway  Co. 


Aug.  9.  LoED  Hekschell  (after  stating  the  facts  above  set 
forth,  proceeded  as  follows)  : — 

My  Lords,  I  may  dispose  in  a  few  words  of  the  plaintiff's 
appeal,  which  presents  no  real  difficulty.  I  think  it  is  impos- 
sible to  hold  that  the  contract  was  ultra  vires  or  void.  The  fact 
that  there  might  be  a  difficulty  in  obtaining  satisfaction  of  a 
judgment  recovered  in  respect  of  payments  to  be  made  under 
the  agreement,  or  that  there  might  be  no  funds  or  property 
available  to  satisfy  it,  does  not  in  my  opinion  shew  that  the 
agreement  is  ultra  vires  and  void.  In  the  present  case  it  is  not 
established  that  the  corporation  can  under  no  circumstances  be 
in  a  position  to  make  the  payments  provided  for ;  and  there 
appears  to  me  to  be  no  solid  ground  for  the  contention  that  the 
agreement  was  ultra  vires  and  void. 

The  appeal  of  the  corporation  raises  a  question  of  considerable 
importance,  and  which  is  not  without  difficulty.  The  appellants 
impeach  the  declaration  of  the  Court  of  Appeal  that  they  are  not 
entitled  to  make  an  improvement  rate  for  the  purpose  of  enabling 
them  to  make  the  payments  which  by  the  agreement  they  have 
bound  themselves  to  make.    It  was  strenuously  contended  that 


(1)  23  Q.  B.  D.  492. 
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H.  L.  (E.)    they  had  power  to  make  a  rate  for  any  purpose  which,  in  their 
1892      judgment,  was  for  the  improvement  or  benefit  of  the  borough. 
Mayor,  &c.,  provided  that  such  rate  did  not  exceed  the  statutory  limit. 
Newcastle-  support  of  this  contention  they  placed  their  reliance  upon 

upon-Tyne  the  149th  section  of  the  Newcastle-upon-Tyne  Improvement  Act 
Attorney-  1865.    That  section  provides  that  money  accruing  to  the  corpo- 
General.    j.q^iIqj^  fYom  the  improvement  rate  shall  be  applied  (1.)  iii  payment 
Attorney-  of  the  expenses  of  obtaining  the  Act,  (2.  and  3.)  in  payment  of 

i;rENERAL 

V.  the  interest  and  instalments  due  in  respect  of  money  charged  on 

or'  '  the  improvement  rate,  and  (4.)  "  in  carrying  the  several  purposes 
"upon-^yne"      ^^^^  several  recited  Acts  into  execution  and  for 

AND  North  the  improvement  or  benefit  of  the  borou2:h  in  such  manner  as 

Eastern  .  ^ 

Railway  Co.  the  corporation  from  time  to  time  think  fit."    This  section,  it 

Lord  Herscheii.  ^as  argued.  Conferred  the  power  to  levy  an  improvement  rate  in 

order  to  raise  money  for  any  purpose  which  the  corporation 

deemed  for  the  improvement  or  benefit  of  the  borough.    It  was, 

of  course,  admitted  that  the  rate  must  not  exceed  the  limit 

imposed  by  the  statute,  but  it  was  said  that  this  was  the  only 

limitation. 

By  the  131st  section  of  the  Act  of  1865  the  improvement  rate 
was  not  to  exceed  Is.  in  the  pound.  By  the  Improvement  Act. 
of  1853  a  rate  was  sanctioned  for  improvement  purposes  not 
exceeding  3d.  in  the  pound.  The  Act  of  1865  recited  that  it  was 
expedient  that  the  improvement  rate  under  the  Act  of  1853,  and 
the  new  streets  rate  under  the  Act  of  1855,  be  consolidated  into 
one  rate  not  exceeding  Is.  in  the  pound,  to  be  called  the  im- 
provement rate.  This  was  carried  into  effect  by  the  131st  section 
to  which  I  have  just  referred.  I  cannot  entertain  any  doubt  that 
in  fixing  this  limit  regard  was  had  to  the  improvements  in  the 
way  of  new  streets  specifically  authorized  by  the  Legislature. 

But  the  matter  does  not  rest  there.  An  Improvement  Act  of 
1877  empowered  the  execution  of  certain  street  improvements 
and  tramway  works  and  by  sect.  50  extended  the  limit  of  the 
improvement  rate  to  Is.  Sd.  in  the  pound.  Again,  in  1882, 
another  Improvement  Act  was  passed,  which  recited  that  inas- 
much as  it  was  by  the  Act  of  1877  "  provided  that  the  expenses 
of  carrying  into  execution  certain  of  the  provisions  of  that  Act 
should  be  paid  out  of  the  improvement  rate,  the  limit  thereof 
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was  extended  to  Is.  Sd.  in  the  pound,"  and  that  it  was  expedient    H.  L.  (E.) 

that  the  expenses  of  carrying  into  execution  certain  of  the  i892 

purposes  of  the  Act  of  1882  should  be  charged  on  the  improve-  mayor!^&c 

ment  rate,  and  that  the  limit  of  that  rate  should  be  further 

'  ^    ^  Newcastle- 

extended.    Accordingly,  by  sect.  105,  the  limit  of  the  improve-  rroN-TYNE 

ment  rate  was  extended  to  Is.  6d.  in  the  pound.  Attorney- 

Now,  nothing  can  be  clearer  than  that  these  extensions  of  the  C^^neral. 

limit  of  the  improvement  rate  were  made  from  time  to  time  by  Attornet- 

'n     ■  I'l  I'll!  General 

reason  of  specific  improvements  having  been  authorized  by  the  v. 

Legislature,  the  cost  of  which  was  to  be  defrayed  out  of  or  made  ^^"^^of 
a  charge  upon  that  rate.    Yet  the  argument  for  the  appellants  ■^pQ^'^r^YNi:' 
goes  this  length — indeed  it  cannot  stop  short  of  it — that  the  cor-  and  North 
poration  might  omit  to  execute  all  or  any  of  the  works  specifically  Railway  Co. 
authorized,  and  levy  the  full  rate  of  Is,  6d.  in  the  pound  in  order  Lord  Herscheii. 
to  expend  it  in  any  manner  which  they  thought  for  the  improve-  ~ 
ment  or  even  for  the  "  benefit  "  of  the  borough.   These  considera- 
tions seem  to  me  cogent  to  shew  that  unless  the  language  of  the 
enactment  compels  your  Lordships  to  do  so  you  ought  not  to 
yield  to  the  appellants'  argument. 

But  it  is  to  be  observed,  in  the  first  place,  that  the  149th 
section  of  the  Act  of  1865,  on  which  their  case  is  rested,  deals 
only  with  the  application  of  the  money  raised  by  the  improve- 
ment rate ;  it  is  not  concerned  with  the  levying  of  that  rate,  and 
confers  no  authority  in  that  respect.  The  power  to  levy  the  rate 
is  given  by  the  129th  section,  which  provides  that  the  expenses 
of  carrying  into  execution  the  Act  of  1855,  and  "  subject  to  the 
other  provisions  of  this  Act  all  the  expenses  of  carrying  into 
execution  this  Act  .  .  .  shall  be  defrayed  by  a  rate  to  be  called 
the  improvement  rate,  which  the  corporation  are  hereby  autho- 
rized to  levy  from  time  to  time."  The  section,  which  thus  gives 
the  power  to  levy  the  rate,  indicates,  I  think,  the  purposes  for 
which  it  may  be  levied.  These  are  to  meet  the  expenses  of 
carrying  into  execution  the  Acts  of  1855  and  1865.  I  think  it 
impossible  to  contend  that  expenditure  "  for  the  improvement  or 
benefit  of  the  borough,"  within  the  concluding  words  of  sect.  149, 
is  expenditure  incurred  in  carrying  the  purposes  of  the  Act  of 
1865  into  execution,  for  the  words  follow  and  are  coupled  by  the 
conjunctive  "  and  "  with  those  which  authorize  the  application  of 
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H.  L.  (E.)   the  rate  to  "  carrying  into  execution  the  several  purposes  of  this 

1892  Act." 

Mayor,  &c.,  contended  that  the  power  to  levy  an  improvement  rate 

Newcastle-  ^^^^^  confined  in  the  manner  I  have  indicated,  inasmuch 

xjpon-Tyne  as  the  149th  section  directs  the  application  of  money  accruing  to 
Attorney-  the  corporation  from  the  rate  to  carrying  the  purposes  of  "  the 
General.  ggygj,^j  recited  Acts  "  into  execution.  One  of  these  Acts,  it  is 
GE^NERrr  Improvement  Act  of  1853,  and  if  the  129th  section 

^  V.  ^  of  the  Act  of  1865  defines  the  purposes  for  which  an  improve- 
of'  '  ment  rate  may  be  levied,  it  would  not  be  lawful  to  levy  one  for 
^p^-^yne"  purpose  of  carrying  into  execution  the  Act  of  1853.  Having 
^Easter™  ^^E^^^j  however,  to  the  repeal  of  many  of  the  provisions  of  that 
Bailway  Co.  Act  by  the  Act  of  1865, 1  am  not  sure  that  there  remained  any 
LordHerscbeii.  of  the  purposes  of  the  Act  of  1853  for  which  an  improvement 
rate  could  be  levied  which  were  not  covered  by  the  provisions  of 
the  Act  of  1865.  But  be  this  as  it  may,  I  do  not  think  it  would 
be  legitimate  to  imply  from  the  provisions  relied  on  in  se;ct.  149 
an  authority  to  levy  a  rate  up  to  the  statutory  limit  for  any 
purpose  which  the  corporation  conceived  to  be  for  the  improve- 
ment or  benefit  of  the  borough.  Such  a  power  would  be,  as  far 
as  I  know,  without  precedent ;  it  would  certainly  be  very  unusual. 
The  statute  your  Lordships  have  to  construe  is  a  private  Act 
obtained  by  the  corporation.  And  considering  the  course  of  such 
legislation,  I  think  it  would  not  be  right  to  construe  the  Act  as 
having  the  effect  contended  for  unless  it  gave  the  authority  in 
express  terms  or  by  necessary  and  unequivocal  implication.  I 
think  light  is  thrown  upon  the  meaning  of  the  words  upon  which 
so  much  has  been  rested  by  the  provision  to  be  found  at  the  end 
of  the  preceding  section.  That  section  (s.  148)  provides  that  the 
money  accruing  from  the  general  rate  shall  be  applied  to  the  pur- 
poses of  watching,  lighting,  paving,  and  sewering,  "  and  subject 
thereto,  for  the  improvement  or  benefit  of  the  borough  in  such 
manner  as  the  corporation  from  time  to  time  think  fit,  in  as  full 
and  ample  a  manner  as  any  borough  rate  authorized  by  the 
Municipal  Corporations  Acts  is  made  applicable."  It  is  admitted 
that  a  general  rate  cannot  be  levied  for  the  purpose  "  of  the  im- 
provement or  benefit  of  the  borough,"  and  that  it  is  only  any 
surplus  which  may  arise  that  can  be  so  applied ;  but  it  is  said 
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that  this  is  because  power  is  only  given  to  apply  the  money    H.  L.  (E.) 

accruing  from  it  to  these  purposes  in  as  full  and  ample  a  manner  1892 

as  a  borough  rate,  and  the  surplus  only  of  the  borough  fund  can  matok,  &c., 

be  so  applied.    But  I  do  not  think  this  is  a  correct  view ;  the  jq^EwcIsTLE- 

words  "  in  as  full  and  ample  a  manner  "  are  rather  empowering  upon-Tyne 

than  disabling  words.    The  real  explanation  is  this :  sect.  148,  Attorney- 

like  sect.  149,  deals  only  with  the  application  of  the  money 

which  accrues  to  the  corporation  from  the  levying  of  the  rate ; 

it  does  not  confer  the  power  to  levy  it.    This  is  derived  from  v. 

sect.  128,  which  distinctly  indicates  the  purposes  for  which  a  OF 

general  rate  may  be  made.    I  think  that  in  the  case  both  of  the  upoj^-t^zne 

sreneral  rate  and  of  the  improvement  rate  it  is  only  a  chance  or  North 
°    ^  .  .  .  Eastern 

accidental  surplus  which  may  be  applied  for  the  improvement  or  Kailway  Co. 

benefit  of  the  borough,  as  the  corporation  may  from  time  to  time  Lord  Herschell, 

think  fit.    For  these  reasons  I  have  arrived  at  the  conclusion 

that  the  judgment  of  the  Court  below  was  right  and  ought  to  be 

affirmed,  and  these  appeals  dismissed,  with  costs ;  and  I  so  move 

your  Lordships. 

LoED  Watson  : — 

My  Lords,  I  concur  in  the  judgment  which  has  been  moved, 
and  also  in  the  reasons  which  have  been  assigned  for  it  by  my 
noble  and  learned  friend. 


Lords  Macnaghten,  Morris,  and  Hannen  concurred. 

Order  appealed  from  affirmed  and  appeal 
and  cross-appeal  dismissed  with  costs. 

Lords'  Journals  9th  August  1892. 

Solicitors  for  the  Corporation  of  Newcastle-upon-Tyne :  Collyer- 
Bristoiv,  Bussell  &  Kill,  for  Hill  Motum,  Newcastle-upon-Tyne, 

Solicitors  for  the  relators :  Stihbard,  Gibson  &  Co,  for  Gibson, 
Pybus  &  PybuSj  Newcastle-upon-Tyne, 
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[HOUSE  OF  LORDS.] 
H.L.(Sc.)  jxNj^  WOOD  OK  DAKLINa  (Paupee)  .    .  Appellant; 


Master  and  Servant — Negligence— Injury  to  Workman  resulting  in  Death  after 
Action  brought — Competency  of  Second  Action  by  Mother  for  Solatium  for 
same  Injury. 

A  workman  having  been  injured  through  the  fault,  as  he  alleged,  of  his 
employers,  brought  an  action  against  them  for  damages.  While  the 
action  was  pending  he  died,  intestate  and  unmarried.  His  mother  was 
appointed  his  executrix,  and  she  raised  a  second  and  concurrent  action  for 
solatium  for  her  son's  death,  and  asked  that  the  second  action  should  be 
remitted  to  the  same  jury  who  were  to  try  the  first  action : — 

Held,  affirming  the  decision  of  the  Court  of  Session  (18  Court  Sess.  Cas. 
4th  Series  (Rettie),  1164),  that  the  second  action  was  incompetent. 


Appeal  from  a  judgment  of  tlie  Second  Division  of  the  Court 
of  Session,  Scotland  (1). 

On  the  23rd  of  June,  1890,  Alexander  Darling,  mason,  met 
with  an  accident  whilst  occupied  in  the  business  of  his  employers, 
IMessrs.  William  Gray  &  Sons,  builders,  Edinburgh,  the  respon- 
dents. He  made  a  claim  under  the  Employers'  Liability  Act, 
1880,  for  damages,  and  on  the  17th  of  October,  1890,  raised  an 
action  in  the  Sheriff  Court  against  the  respondents  in  respect  of 
his  injuries.  On  the  25th  of  October  he  applied  to  the  Court  of 
Session  for  a  trial  by  jury,  and  issues  were  settled,  the  action 
being  remitted  for  trial  by  jury  before  Lord  Low. 

On  the  6th  of  January,  1891,  Alexander  Darling  committed 
suicide,  his  mind,  it  was  alleged,  being  affected  by  the  nature  of 
his  injuries.  He  died  unmarried  and  intestate  and  before  his 
case  was  tried. 

On  Alexander  Darling's  death,  Mrs.  Jane  Wood  or  Darling, 
his  mother,  the  appellant,  lodged  a  notice  in  the  Court  of  Session 
desiring  to  be  sisted  executrix  dative  in  the  action  of  her  son. 
And  on  the  30th  of  April,  189 1,  she  raised  another  action  which 
was  the  subject  of  this  appeal,  against  the  same  respondents  and 
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AND 


May  31. 


WILLIAM  GEAY  &  SONS 


Eespondents. 


(1)  18  Court  Sess.  Cas.  4th  Series  (Rettie),  1164. 
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defendants,  claiming  damages  in  the  way  of  solatium  for  her  H.  L.  (Sc.) 
son's  death,  which  she  alleged  was  due  to  the  accident,  and  she  1892 
asked  for  an  issue  which  could  be  tried  before  the  same  judge  wood 
and  jury  at  the  same  time  as  the  first  action.    She  alleged  that  ^p^^y^  ^q^, 

her  son  was  her  sole  means  of  support,  and  that  he  spent  his   

entire  income  in  maintaining  the  house  where  they  resided 
together. 

The  respondents  objected  to  the  second  action  as  incompetent, 
in  respect  that  the  son's  action  arising  out  of  the  same  cause  was 
pending  and  still  being  insisted  in.  On  this  ground  the  Second 
Division  of  the  Court  of  Session  by  interlocutor,  dated  the  14th 
of  July,  1891,  dismissed  with  costs  the  appellant's  second  action 
ias  incompetent. 

On  appeal, 

1892.  March  25.  Bhind  and  Kennedy  (both  of  the  Scotch  Bar), 
for  the  appellant : — 

By  the  law  of  Scotland,  if  a  person,  injured  by  the  negligence 
of  another,  has  commenced  an  action  for  damages  and  dies  before 
verdict,  his  executor  can  continue  such  action :  Neilson  v.  Bodger 
4&  Sons  (1).  Secondly,  if  the  injured  person  dies  without  raising 
«,n  action,  certain  relatives  of  the  deceased  may  sue  for  their  own 
suffering  and  loss :  Weems  v.  Mathieson  (2) ;  Eisten  v.  NortJi 
British  Bailway  Company  (3).  Apart,  therefore,  from  the  fact 
that  the  previous  action  had  been  raised  by  the  deceased,  the 
appellant's  second  action  for  her  own  interest  is  competent.  Nor 
€an  the  continuance  of  the  first  action  render  the  second  incom- 
petent, the  injuries  for  which  damages  are  sought  not  being 
identical  in  both  actions. 

By  English  law,  on  the  death  of  Alexander  Darling  before 
judgment  in  his  action,  the  maxim  "  actio  personalis  moritur 
<cum  persona  "  would  prevail,  except  where  the  remedy  is  given 
by  statute ;  but  by  Scotch  law  it  would  not,  and  Alexander 
Darling  could  have  settled  for  his  claim  or  left  it  by  will, 
in  either  of  which  case  the  appellant  could  not  have  received 

(1)  16  Court  Sess.  Cas.  2nd  Series  (Dunlop),  325.  (2)  4  Macq.  215. 

(3)  8  Court  Sess.  Cas.  3rd  Series  (Macpberson),  980. 
A.  C.  1892.  t  2  S 
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H.  L.  (Sc.)  any  of  the  damages  due  to  her  son.    But  he  could  not  settle 
1892      for  or  bequeath  the  damages  his  mother  might  be  entitled  to 
Wood     for  her  own  suffering  and  loss  through  his  death.    In  Leggott 
Okay  &  Sons  ^*  ^'^^^^  Northern  Bailway  Company  (1)  the  wife  and  children 

  having  obtained  damages  under  Lord  Campbell's  Act  (9  &  10 

Vict.  c.  93),  the  wife  raised  a  second  action,  as  her  husband's 
administratrix,  for  expenses  in  managing  his  business  and  for 
medical  attendance  :  held,  that  the  second  action  was  not  barred. 
This  action  is  merely  a  development  of  the  old  action  for  assyth- 
ment — a  consideration  given  to  repair  the  damage  suffered  by 
the  wife,  children,  or  next  of  kin  of  the  injured  or  deceased — 
and  Brew  v.  Horn  (2)  is  a  direct  instance  of  a  second  compensa- 
tion. In  the  last  century  several  actions  of  assy thment  were 
actions  for  damages  for  death  through  negligence  without  alle- 
gation of  crime.  See  BlacJc  v.  Caddell  (3) ;  Lord  Ormidale  in 
Horn  V.  North  British  Bailway  Company  (4);  Bankton's  Inst.," 
vol.  i.,  pp.  246-8;  Stair  1,  9,  7.  Lords  Murray  and  Wood  said 
in  Neilson  v.  Bodger  &  Sons  (5),  that  if  an  executor  had  recovered, 
the  relatives  could  also  recover.  In  Auld  v.  Shairp  (6)  the  widow, 
as  executrix  and  as  an  individual,  was  held  entitled  to  sue  on 
account  of  a  libel  on  her  husband  for  which  he  had  raised  no 
action.  There  could  be  no  inconvenience  in  trying  these  two 
actions  together ;  and  the  Employers'  Liability  Act  (43  &  4:4: 
Vict.  c.  42),  appears  to  contemplate  that  there  may  be  an 
action  by  the  executor  and  also  an  action  by  the  deceased's 
relatives. 

The  Solicitor- General  for  Scotland  (A.  Graham  Murray,  Q.C.), 
and  C.  N  Johnson  (of  the  Scotch  Bar),  for  the  respondents : — 

It  is  an  accepted  principle  of  the  law  of  Scotland,  as  also  of 
England,  that  "  nemo  debet  bis  vexari  pro  una  et  eadem  causa  " : 
Stevenson  v.  Pontifex  and  Wood  (7). 

(1)  1  Q.  B.  D.  599.  (5)  16  Court  Sess.  Cas.  2nd  Series 

(2)  Mor.  Diet.  13904.  (Dunlop),  at  pp.  328,  330. 

(3)  Mor.  Diet.  13905 ;  Broiun  v.  (6)  2  Court  Sess.  Cas.  4th  Series 
Macgregor,  Feb.  26th,  1813;  17  F.  C.     (Rettie),  191. 

232.  (7)  15  Court  Sess.  Cas.  4th  Series 

(4)  5  Court  Sess.  Cas.  4th  Series     (Eettie),  125. 
(Kettle),  at  p.  1066. 
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And  when  the  executor,  legatee,  or  representative  of  a  deceased  H.  L.  (Sc.) 
person  prosecutes  the  deceased's  action  for  damages,  it  is  com-  1892 
petent  for  the  jury  to  take  into  account,  in  assessing  the  Wood 
damage,  the  fact  of  the  supervening  death  of  the  deceased  :  qr^y  &  Sons. 

Master  v.  Caledonian  Bailway  Comjoany  (1) ;  but  no  second   

action  can  be  pursued  unless  the  first  action  is  abandoned. 
Lord  Campbell's  Act  (9  &  10  Yict.  c.  93),  which  made  com- 
petent in  England  an  action  at  the  instance  of  certain  relatives, 
by  sect.  3  expressly  provides,  that  no  more  than  one  action  shall 
lie  for  and  in  respect  of  the  same  subject-matter  of  complaint. 
There  is  no  ground  for  applying  a  different  rule  in  Scotland. 

In  England  where  a  workman  accepted  a  sum  of  money  in  full 
satisfaction  for  the  injury,  it  was  held  that  the  death  of  the 
workman  did  not  create  a  fresh  cause  of  action  in  favour  of  the 
widow  :  Bead  v.  Great  Eastern  Bailway  Company  (2).  That  case 
was  approved  in  Griffiths  v.  Earl  of  Dudley  (3),  where  it  was  held 
that  a  workman's  widow  suing  for  damages  under  Lord  Campbell's 
Act  was  barred  by  her  husband's  agreement  contracting  himself 
out  of  the  Employers'  Liability  Act.  The  same  principle  holds 
good  in  Scotland.  In  Stevenson  v.  Fontifex  and  Wood  (4) 
the  Lord  President  (Inglis)  said :  "  A  single  act  amounting 
either  to  a  delict  or  breach  of  contract  cannot  be  made  the  * 
ground  of  two  or  more  actions,  for  the  purpose  of  recovering 
damages  arising  within  different  periods,  but  caused  by  the 
same  act." 

There  was  no  doubt  Leggott  v.  Great  Northern  Bailway  Com- 
pany (5)  was  not  in  accord  with  Bead  v.  Great  Eastern  Bailway 
Company  (2)  or  Griffiths  v.  Earl  of  Dudley  (3). 

The  appellant's  argument,  based  on  the  analogy  of  an  action 
of  assythment,  is  fallacious.  See  the  Lord  President  (Inglis)  in 
Eisten  v.  North  British  Bailway  Company  (6) :  "  This  is  not  an 
action  of  assythment,  and  it  does  not  partake  in  any  degree  of 

(1)  13  Court  Sess.  Cas.  4th  Series     (Rettie),  at  p.  129. 
(Rettie),  252.  (5)  1  Q.  B.  D.  599. 

(2)  Law  Rep.  3  Q.  B.  555.  (6)  8  Court  Sess.  Cas.  3rd  Series 

(3)  9  Q.  B.  D.  357.  (Macpherson),  at  p.  983. 

(4)  15  Court  Sess.  Cas.  4th  Series 

3         2  S  2 


580 


HOUSE  OF  LOKDS 


[1892] 


H.  L.  (Sc.)  the  nature  of  such  an  action,  for  this,  among  other  reasons,  that 
1892      no  crime  has  been  committed." 

"Wood 

V.  Judgment  after  consideration. 

Geay  &  Sons. 

LoED  Watson  : — 

My  Lords,  I  am  of  opinion  that  the  unanimous  decision  of 
the  Second  Division  of  the  Court  of  Session,  in  this  case,  is  in 
strict  accordance  with  the  existing  law.  The  reasons  assigned 
for  it,  which  were  delivered  by  Lord  Young,  are  not  fully 
expressed ;  but  it  sufficiently  appears  that  the  judgment  of  the 
Court  proceeded  upon  the  ground  that  the  appellant's  action  was 
unknown  to  the  law,  and  was  therefore  incompetent. 

The  maxim  "actio  personalis  moritur  cum  persona"  has  a 
very  limited  application  in  the  law  of  Scotland ;  and,  in  evidence 
of  that  proposition,  I  need  do  no  more  than  refer  to  the  elaborate 
opinions  of  Lord  Neaves  and  other  judges  in  Auld  v.  Shairp  (1). 
It  is,  in  my  opinion,  unnecessary,  for  the  purposes  of  this  appeal, 
to  examine  that  case,  or  to  consider  how  far  a  bare  claim  in 
respect  of  personal  injuries  occasioned  by  the  negligence  of 
another  constitutes  a  debt  due  to  the  party  injured,  which  will 
pass,  upon  his  death  without  having  brought  an  action,  to  his 
personal  representatives.  The  law  has  long  been  settled,  that, 
when  the  deceased  has  instituted  an  action  to  enforce  his  claim, 
his  executor  can  take  up  and  insist  in  the  process,  to  the  effect 
of  recovering  the  pecuniary  damages  to  which  the  deceased  was 
entitled. 

The  Court  of  Session,  by  a  series  of  decisions  which  trench 
somewhat  closely  upon  the  province  of  the  legislature,  has, 
subject  to  certain  limitations,  sustained  action  at  the  instance  of 
relatives  of  the  deceased,  in  their  own  right,  and  not  in  a  strictly 
representative  capacity,  against  the  parties  whose  negligence 
occasioned  his  death,  for  the  loss  which  they  personally  suffered 
through  that  event.  Your  Lordships  had  recent  occasion,  in 
Clarke  v.  Carfin  Coal  Company  (2),  to  consider  the  class  of  per- 
sons to  whom  such  a  right  of  action  has  been  given ;  and  it  was 

(1)  2  Court  Sess.  Gas.  4th  Series  (Rettie),  191.         (2)  [1891]  A.  C.  412. 
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there  held,  in  accordance  with  the  rule  adopted  in  the  Courts  H.  L.  (Sc.) 
below,  that  it  only  comprehended  those  persons  between  whom  1892 
and  the  deceased  there  existed  a  reciprocal  obligation  of  support,  wood 
in  the  event  of  either  of  them  becoming  indigent.  The  practical  q^^y  &  Sons 
effect  of  your  Lordships'  decision  was  to  limit  the  class  to  per-  Loj.^~^tgQ^ 

sons  standing  in  the  legitimate  relation  of  husband,  father,  wife,   

mother  or  child,  to  the  deceased.  In  Eisten  v.  North  British 
Bailway  Company  (1),  which  is  the  leading  authority  upon  this 
branch  of  the  law,  the  Lord  President  (Inglis)  observed :  "  As 
the  existence  of  such  claims  in  our  common  law  is  a  peculiarity 
of  our  system,  it  is  not  desirable  to  extend  this  class  of  actions, 
unless  they  can  be  justified  on  some  principle  which  has  been 
already  established."  In  that  observation,  which  has  been  re- 
peatedly made,  in  different  terms,  by  other  judges  of  the  Court  of 
Session,  I  entirely  concur.  In  Clarhe  v.  Carfin  Coal  Company  (2) 
I  had  occasion  to  say  that  the  rule  which  admits  the  particular 
action  with  which  we  are  now  dealing,  "  does  not  rest  upon  any 
definite  principle  capable  of  extension  to  other  cases  which  may 
seem  to  be  analogous;  but  constitutes  an  arbitrary  exception 
from  the  general  law  which  excludes  all  such  actions,  founded  in 
inveterate  custom,  and  having  no  other  ratio  to  support  it." 

The  appellant  maintained  that,  whenever  an  individual  is 
negligently  injured,  there  arises  to  each  person  standing  towards 
him  in  the  relation  which  I  have  explained,  an  independent  right 
of  action,  contingent  only  upon  his  death  sooner  or  later,  aild  its 
being  traceable  to  the  injury  which  he  received.  For  that  pro- 
position no  authority  whatever  was  produced,  except  the  worn- 
out  analogy  of  actions  of  assythment.  It  would  be  the  merest 
waste  of  your  Lordships'  time  to  go  back  to  our  ancient  authori- 
ties for  the  purpose  of  examining  the  nature  of  an  action  of 
assythment,  and  shewing  that  between  it  and  an  action  by  rela- 
tives, in  respect  of  negligence,  no  analogy  exists.  In  the  case  of 
Eisten  v.  North  British  Bailway  Company  (1),  already  cited,  the 
Lord  President  said :  "  This  is  not  an  action  of  assythment,  and 
it  does  not  partake  in  any  degree  of  the  nature  of  such  an  action." 
Lord  Deas :  "  To  such  a  case,  I  agree  with  your  Lordships  that 

(1)  8  Court  Sess.  Cas.  3rd  Series  (Macpherson),  980,  984. 
(2)  [1891]  A.  C.  at  p.  418. 
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H.  L.  (Sc.)  the  law  of  assythment  is  not  applicable."    Lord  Ardmillan  and 
1892       Lord  Kinloch  expressed  their  opinion  in  similar  terms. 
Wood         To  my  mind,  the  only  relevant  question  in  the  present  case  is, 
Geat  &  Sons  ^^^^  ^"^^^  been  carried  so  far  as  to  recognise  the  com- 
  potency  of  an  action  at  the  instance  of  relatives,  where  an  action. 

Lord  Watson.     ,  ...  . 

  in  respect  of  the  same  injuria,  has  been  raised  by  the  deceased 

during  his  lifetime,  and  is  still  a  depending  litigation  ?  Unless 
that  question  can  be  answered  in  the  affirmative,  the  appellant's 
action  is,  in  my  opinion,  incompetent. 

There  is  no  case  to  be  found  in  the  reported  decisions  of  the 
Court  of  Session  in  which  an  action  by  relatives  was  sustained 
after  the  deceased's  claim  had  been  settled  or  extinguished  by 
an  adverse  judgment,  or  where  he  had  raised  an  action  which 
passed  to  and  might  be  insisted  in  by  his  executor;  and  the 
existence  of  such  a  right  of  action  has  not  been  affirmed,  or  even 
suggested,  by  any  text-writer.  There  is  not  a  single  instance  in 
which  the  Court  has  allowed  two  actions  to  be  brought  in  respect 
of  the  same  negligent  act,  leading  to  the  injury  and  death  of  one 
person.  Even  in  cases  where  the  right  of  relatives  to  sue  has 
been  recognised,  they  must  bring  one  suit,  and  one  only,  in 
which  the  damages  due  to  them  respectively  may  be  assessed. 
In  that  state  of  the  law,  I  do  not  think  this  House  ought  to 
encourage  the  creation  of  a  new  right  and  corresponding  liability 
which  are  at  present  unknown  in  Scotland. 


LoKD  Halsbuky,  L.C.,  and  Lords  Heeschell  and  Morris, 
concurred. 

Lord  Field  : — 

My  Lords,  I  entirely  agree.  It  seems  to  me  that  after  the 
intimation  given  by  the  learned  judges  of  the  Second  Division, 
that  the  action  was  an  entirely  novel  one,  it  became  incumbent 
upon  the  appellant  to  produce  authorities  to  satisfy  your  Lord- 
ships that  that  view  was  unfounded.  The  appellant  did  cite  to 
your  Lordships  a  great  many  cases.  I  have  been  carefully 
through  them  and  have  considered  them,  and  it  seems  to  me, 
as  far  as  I  can  follow  the  question,  that  there  is  no  foundation 
whatever  for  the  appellant's  contention.     The  maxim  "nemo 
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debet  bis  vexari  pro  una  et  eadem  causa  "  prevails  in  Scotland  H.  L.  (Sc.) 
as  well  as  in  this  country.  1892 
I  concur  in  the  motion  made  by  my  noble  and  learned  Wood 

frieil^l-  Gray  &  Sons. 

Interlocutor  apjpealed  from  affirmed,  and   

apjoeal  dismissed. 

Lords'  Journals  31st  May,  1892. 

Agents  for  appellant :  Keeping  &  Gloag,  Solicitors,  for  D, 
Howard  Smith,  Solicitor,  Edinhurgh. 

Agents  for  respondents :  Ingledew,  Ince  &  Colt,  Solicitors,  for 
T,  &  W.  A,  MLaren,  W.S.,  Edinhurgh, 


July  25. 


[HOUSE  OF  LOKDS.] 
HUGHES  AND  Another  (Trustees)  .    .    .    Appellants;    h. l.(Sc.> 

1892 

AND 

EDWAEDES  and  Another  (Ex  parte)  .    .  Eespondents. 

Succession — Marriage  Contract — Vesting — Conditio  si  sine  liberis  decesserit — 
Discharge  of  Trustees. 

The  rule  si  sine  liberis  decesserit "  applies  to  ante-nuptial  marriage 
contracts. 

By  ante-nuptial  contract  of  marriage,  the  wife  conveyed  a  sum  of  £4000 
to  trustees.  First,  to  pay  the  wife  during  the  life  of  the  spouses  the  inte- 
rest for  her  alimentary  use  exclusive  of  the  jus  mariti :  Secondly,  in  the 
event  of  the  predecease  of  the  wife  leaving  a  child  or  children  of  the  mar- 
riage, the  trustees  were  to  pay  the  income  to  the  husband  during  his  life 
for  "  his  alimentary  use  only,"  his  right  to  assign  and  claims  of  creditors 
being  excluded ;  and  on  his  death  to  pay  the  capital  of  the  fund  over  to 
the  said  "  child  or  children  "  after  their  attaining  majority,  &c.  And  if 
there  were  no  children  alive  at  the  dissolution  of  the  marriage  by  the 
wife's  predecease,  or  though  there  should  then  exist  a  child  or  children,  in 
the  case  of  the  death  of  all  of  them  before  the  term  of  payment  of  their 
provisions,  then  the  interest  was  still,  as  provided,  to  be  paid  to  the 
surviving  husband,  but  the  capital  was  to  be  at  the  wife's  disposal  by  will 
to  be  conveyed  to  the  disponees  on  the  husband's  death,  and,  failing  any 
will,  then  to  the  wife's  nearest  heirs  and  executors,  but  with  power  to  the 
trustees  to  pay  over  the  capital  at  any  time  after  the  death  of  the  pre- 
deceasing wife  and  "  failure  of  issue,"  on  obtaining,  inter  alia,  the  consent  of 
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tlie  surviving  husband.  Thirdly,  in  the  event  of  the  predecease  of  the 
husband,  and  a  child  or  children  being  then  in  existence,  the  trustees  were 
to  pay  the  interest  to  the  wife]  for  her  alimentary  use  only,  and,  after  her 
death,  the  capital  to  the  children  on  majority ;  but  declaring  always  if  such 
child  or  children  should  all  die  before  the  wife  or  should  "die  before 
majority  and  without  leaving  issue,"  the  trustees  were  still  to  pay  the 
interest  for  the  wife's  alimentary  use  only ;  and,  in  the  event  of  the  wife 
surviving  the  husband  and  "  failure  of  issue,"  she  was  to  have  the  same 
power  as  above  of  disposing  by  will  of  the  capital.  It  was  further  provided 
that  the  provisions  of  the  children  should  not  become  vested  interests 
until  after  the  death  of  the  survivor  of  the  spouses,  and  until  the  children 
attained  majority. 

The  wife  died,  leaving  by  will  all  she  possessed  to  her  husband,  by  whom 
she  was  survived,  and  by  one  child,  a  son,  stated  to  have  been  born 
subsequently  to  the  wife's  will.  The  son  had  no  children.  The  husband 
a,nd  son  claimed  from  the  trustees  immediate  payment  of  the  capital,  on 
the  ground  that  it  must  inevitably  belong  to  one  or  the  other  ; — 

Held,  reversing  the  decision  of  the  Court  of  Session  (18  Court  Sess.  Cas. 
4th  Series  (Rettie),  319),  that  the  husband  and  son  were  not  entitled  to 
immediate  payment,  the  trustees  being  bound  to  keep  alive  the  trust  for 
the  protection  of  the  alimentary  provision  to  the  husband,  and  the  right  of 
possible  children  born  to  the  son. 


Appeal  against  a  judgment  of  the  First  Division  of  the  Court 
of  Session,  Scotland  (1),  in  an  action  of  declarator  raised  by  the 
respondents,  Dr.  Edwardes  and  his  son,  H.  F.  W.  Edwardes, 
against  the  appellants,  the  trustees  under  the  ante-nuptial 
marriage  contract,  dated  the  20th  of  February,  1855,  of 
Dr.  Edwardes  and  his  wife,  then  Mary  Jane  Naish. 
The  respondents  did  not  answer  the  appeal. 
The  ante-marriage  contract  in  question  set  out  inter  alia  th^t 
Miss  Naish  on  her  part  disponed  and  conveyed  to  the  marriage 
contract  trustees,  the  appellants,  a  sum  of  £4000,  which  had  been 
presented  and  paid  to  her  in  view  of  her  marriage  by  her  step- 
father F.  E.  Hughes,  as  also  her  whole  other  means  in  posses- 
sion or  to  be  acquired  during  the  marriage  upon  trust  for  the 
following  purposes  : — 

First,  that  during  the  subsistence  of  the  marriage,  the  trustees 
shall  pay  the  free  interest  or  annual  produce  of  the  foresaid  sum 
of  £4000,  &c.,  to  the  said  Mary  Jane  Naish,  for  her  own  personal 
and  alimentary  use,  and  exclusive  of  the  jus  mariti  and  right 
of  administration  of  her  husband  ;  and  with  this  declaration 


{1)  18  Court  Sess.  Cas.  4th  Series  (Rettie),  319. 
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that  the  same  shall  not  be  assignable  by  her  or  liable  to  be  H.  L.  (Sc.) 
attached  for  her  debts  or  deeds,  or  her  husband's.  1892 

Second,  "  If  the  marriage  happen  to  be  dissolved  by  the  pre-  hughes- 
decease  of  the  wife,  leaving  a  child  or  children  of  the  marriage,  j^jj^^kdes. 

the  trustees  shall  pay  the  said  free  interest  or  annual  produce   

to  her  said  husband  during  his  life  for  his  liferent  and  alimentary 
use  only,  and  with  this  declaration  also  that  the  same  shall  not 
be  assignable  by  him  nor  attachable  for  his  debts  or  deeds; 
and  the  capital  of  the  said  sums  and  estate  hereby  conveyed 
shall  be  paid  and  made  over  to  the  said  child  or  children  at  the 
first  term  after  their  father's  death,  and  after  their  attaining 
majority  in  the  case  of  sons,  and  in  the  case  of  daughters  on 
their  attaining  majority  or  being  married  as  aftermentioned. 
And  if  there  are  no  children  alive  at  the  dissolution  of  the 
marriage  by  the  wife's  predecease,  or  though  there  should  then 
exist  a  child  or  children  of  the  marriage,  in  case  of  the  death  of 
all  of  them  before  the  terms  of  payment  of  their  provisions 
as  aforesaid,  the  said  interest  or  annual  produce  shall  still  be 
paid  to  the  surviving  husband  during  his  life,  for  his  liferent  and 
alimentary  use  as  aforesaid ;  but  the  whole  capital  or  fee  shall 
be  at  and  subject  to  the  wife's  disposal  by  will  or  other 
writing,  whether  executed  according  to  the  law  of  England  or 
Scotland,  and  the  said  trustees  on  the  death  of  the  surviving 
husband  shall  be  bound  to  convey  or  pay  over  the  same  to  the 
disponees  or  assignees  under  any  will  or  other  writing  which  she 
may  execute,  and  failing  her  executing  any  other  such  will  or 
writing,  then  to  her  own  nearest  heirs  and  executors  whom- 
soever, but  with  power  to  the  trustees  to  convey  or  pay  over  the 
capital  or  fee  of  the  said  estate  at  any  time  after  the  death  of 
the  predeceasing  wife  and  the  failure  of  issue,  on  obtaining 
the  consent  and  discharge  of  the  surviving  husband,  the  life- 
renter,  and  the  beneficiaries  under  the  wife's  will  or  settlement, 
or  of  her  heirs  and  executors  failing  her  executing  a  will  or 
settlement  disposing  of  the  said  fee  or  capital." 

Thirdly,  in  the  event  of  the  marriage  being  dissolved  by  the 
predecease  of  the  husband,  and  that  a  child  or  children  of  the 
said  marriage  be  then  existing,  the  trustees  shall  pay  the 
aLunual  produce  of  the  said  estate  "  to  the  said  Mary  Jane  Naish 
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H.  L.  (Sc.) :  during  her  life,  for  lier  liferent  and  alimentary  use  only ;  and' 
1892  declaring  that  in  this  event  also,  the  same  shall  not  be  assign- 
Hughes     able  by  her  or  attachable  for  her  debts  or  deeds,  or  the  debts  or 

Edwaedes.  ^^^^s  of  any  future  husband  she  may  marry;  and  after  her 
death  the  trustees  shall  pay  or  apply  the  whole  future  interest 
or  annual  produce  thereof  to  or  for  behoof  of  such  child  or 
children  during  their  minorities  after  their  mother's  death,  and 
the  capital  of  the  shares  of  the  said  children,  in  the  said  sum 
of  £4000,  and  their  mother's  other  means  and  estate  foresaid, 
shall  be  payable  to  them  after  her  death,  on  their  respectively 
reaching  majority,"  &c.  "  But  declaring  always,  that  if  such  child 
or  children  should  all  die  before  their  mother,  or,  although 
they  should  survive  her,  should  they  all  die  before  attaining 
majority,  and  without  leaving  issue  of  their  own  bodies,  then  and 
in  that  event  the  said  sum  of  £4000,"  &c.,  "  shall  still  continue  to* 
be  held  by  the  said  trustees  for  the  purpose  of  paying  the  free 
interest  or  annual  produce  thereof  to  the  said  Mary  Jane  Naish 
during  her  life,  but  for  her  liferent  and  alimentary  use  only,  and 
exclusive  always  of  the  jus  mariti  or  right  of  administration  of 
any  future  husband  the  said  Mary  Jane  Naish  may  marry^ 
and  declaring  that  the  same  shall  not  be  assignable  by  her  noi: 
be  liable  to  be  attached  for  her  debts,"  &c.  "But  declaring, 
nevertheless,  that  in  the  event  of  the  said  Mary  Jane  Naisk 
surviving  her  said  intended  husband,  and  of  the  failure  of  issue 
of  the  said  intended  marriage,  it  shall  be  in  the  power  of  the 
said  Mary  Jane  Naish  "  "  to  dispose  of  by  will  or  other  writing 
the  capital  or  fee  of  the  said  sum  of  £4000,"  "  in  any  way  she 
may  think  proper,  to  take  effect  after  her  decease ;  and  the  said 
trustees  shall  be  bound  to  denude  themselves  of  this  trust, 
and  to  convey  and  make  over  at  her  death  the  said  estate 
under  their  charge  to  the  party  or  parties  in  whose  favour  she- 
may  "  have  left  the  same ;  "  and  failing  her  leaving  any  such  will 
or  settlement,  then  the  said  trustees  shall  convey  the  same  to 
her  heirs  and  executors."  "  But  providing  and  declaring  always^ 
notwithstanding  anything  hereinbefore  written,  that  in  the  event 
of  the  said  Mary  Jane  Naish  surviving  her  said  husband,  and 
that  whether  with  or  without  issue  of  the  marriage  existing  or 
surviving,  that  it  shall  be  in  the  power  of  the  said  trustees,  if 
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they  shall  be  requested  by  the  said  Mary  Jane  Naish,  and  shall   h.  L.  (Sc.) 
think  it  for  her  advantage,  but  as  to  which  they  alone  shall  i892 
be  entitled  to  judge,  to  make  payment  to  her  out  of  the  capital  hughes 
of  the  estate  of  a  sum  not  exceeding  one-fourth  of  the  pro- 
bable amount  of  the  trust  funds  for  such  purpose,  as  they  may 
approve  of." 

Declaring  always  that  while  this  trust  exists  the  said  trustees 
shall  have  full  power,  "  with  the  consent  of  the  spouses  or  the 
survivor,"  "  to  spend  a  portion  of  the  capital  not  exceeding  £300 
for  behoof  of  the  child  or  children,"  in  business,  or  provide  for 
a  daughter  "  in  marriage,"  &c. 

"  Declaring  also  that,  with  exception  of  the  power  last  above 
given  to  encroach  upon  a  portion  of  the  capital  of  their  shares, 
the  foresaid  provisions  for  the  children  of  this  marriage  shall  in 
no  case  be  payable  until  the  first  term  of  Whitsunday  or  Mar- 
tinmas after  the  death  of  the  longest  liver  of  their  father  or 
mother,  nor  whether  before  or  after  that  period  until  they 
respectively  attain  twenty-one  in  the  case  of  sons,  or  in  the 
case  of  daughters  until  their  attaining  that  age  or  being  married, 
nor  shall  their  provisions  become  vested  interests,  or  be  trans- 
missible by  them  until  after  the  death  of  the  longest  liver  of 
their  father  and  mother,  and  after  their  respectively  attaining 
majority,"  &c.,  "  which  provision  shall  be  divisible  among  the 
children  if  more  than  one,  as  the  parents  or  survivor  of  them  may 
by  any  writing  under  their  hand  direct,  and  failing  such  direction 
equally  among  them." 

Mrs.  Edwardes  died  on  the  10th  of  June,  1862,  survived  by 
her  husband  and  one  child,  a  son,  who  was  stated  in  the  appel- 
lants' printed  case  to  have  been  born  on  the  7th  of  October, 
1861,  and,  therefore,  after  the  date  of  the  will  of  Mrs.  Edwardes' 
mentioned  below.  The  son  was  married,  but  had  no  children. 
Mrs.  Edwardes  left  a  will  executed  on  the  17th  of  April,  1860, 
by  which  she  made  over  to  her  husband  absolutely  all  her  present 
and  future  acquired  property. 

In  these  circumstances  Dr.  Edwardes  and  his  son,  the  respon- 
dents, called  upon  the  appellants  to  denude  and  pay  over  to  them 
the  trust  estate  on  delivery  of  a  joint  discharge. 

The  appellants  refused  to  close  the  trust  on  the  grounds  that 
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H.  L.  (Sc.)  they  were  bound  to  uphold  it  for  the  protection  of  the  husband's 
1892      alimentary  liferent,  and,  secondly,  for  the  rights  of  possible 
Hughes  grandchildren. 
Edwakdes  Lord  Ordinary  (Kincairney),  on  the  6th  of  June,  1890, 

  pronounced  judgment  in  favour  of  the  trustees'  contention.  The 

respondents  reclaimed,  and  the  |Eirst  Division  (Lord  Adam  dis- 
senting) recalled  the  Lord  Ordinary's  interlocutor  and  found  in 
favour  of  the  respondents,  and  ordered  the  trustees  to  pay  over 
the  fund.  Expenses  before  the  Lord  Ordinary  and  First  Division 
were  given  out  of  the  fund. 

On  appeal,  except  as  to  costs  in  the  Court  of  Session, 

1892.  May  9.  Bight/,  Q.C.,  and  Asher,  Q.C.  (with  them,  C.  Dich 
Feddie,  both  the  latter  of  the  Scotch  Bar),  for  the  appel- 
lants : — 

The  trustees  cannot  be  required  to  surrender  the  trust  estate. 
The  father's  alimentary  provision  is  not  renounceable,  nor  can 
he  assign  or  put  an  end  to  it :  White's  Trustees  v.  Whyte  (1) ; 
Duthie's  Trustees  v.  Kinloch  (2).  In  the  same  circumstances  the 
wife's  life  interest,  if  she  had  been  the  survivor,  was  also  made 
inalienable ;  so  there  were  parallel  clauses  shewing  the  intention. 

Secondly,  with  regard  to  the  son,  he  took  no  interest  until 
after  the  death  of  the  surviving  spouse ;  nor  is  there  any  absolute 
necessity  that  the  fee  must  ultimately  vest  in  him,  for,  in  con- 
struing a  marriage  contract  of  this  description,  which  is  a  family 
settlement,  and  in  its  effect  testamentary,  the  conditio  si  sine 
liberis  decesserit  applies :  see  Lord  Eraser's  Husband  and  Wife, 
p.  1379,  citing  Bobertson  v.  Houston  (3)  and  Arthur  and  Seymour 
V.  Laml  (4).  And  there  is  no  case  to  the  contrary.  Here  the 
deed  contains  an  implied  gift  to  the  issue  of  children.  In  the 
third  paragraph  the  disposal  of  the  fund  is  provided  for  on  the 
child  or  children  "  dying  without  leaving  issue,"  which  shews  that 
the  parties  intended  the  maxim  to  apply,  their  view  evidently 

(1)  4  Court  Sess.  Gas.  4tli  Series 
(Rettie),  786. 

(2)  5  Court  Sess.  Cas.  4th  Series 
(Rettie),  858. 


(3)  20  Court[Sess.^Cas.  2nd  Series 
(Dunlop),  989. 

(4)  8  Court  Sess.  Cas.  3rd  Series 
(Macpherson),  928. 
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being  that  such  issue  had  been  referred  to  by  implication  in  H.  L.  (Sc.) 

the  earlier  provision  for  "children."    In  support  of  this  view  1892 

there  are,  also,  in  the  second  paragraph,  in  connection  with  Hughes 

the  power  to  put  an  end  to  the  trust,  the  words  "  failure  of  edwIrdes. 

issue."  Therefore,  until  the  death  of  the  liferenter,  the  husband,   

the  trustees  were  bound  to  retain  the  fund  for  the  protection  of 
the  interest  of  possible  grandchildren. 

The  respondents  did  not  appear. 
Judgment  after  consideration. 


Halsbury,  L.C.  : — 

My  Lords,  all  I  desire  to  say  in  this  case  is,  that  I  am  quite 
satisfied,  after  the  argument  before  your  Lordships,  that  there  is 
no  authority  in  the  law  of  Scotland  for  any  such  construction  as 
is  insisted  on.  I  have  had  an  opportunity  of  reading  the  judg- 
ment prepared  by  my  noble  and  learned  friend  Lord  Watson ;  I 
entirely  concur  in  that  judgment,  and  I  do  not  think  it  necessary 
to  state  anything  further. 

LoED  Watson  : — 

My  Lords,  the  appellants,  as  trustees  under  an  ante-nuptial 
contract  between  Doctor  and  Mrs.  Edwardes,  dated  the  20th  of 
February,  1855,  hold  in  trust  a  sum  of  £4000,  which  was  settled 
by  the  lady's  stepfather  upon  the  spouses  and  their  children. 
The  marriage  was  dissolved  by  the  death  of  Mrs.  Edwardes  on 
the  10th  of  June,  1862,  leaving  a  son,  who  was  her  only  child. 
In  this  action  her  husband  and  son  are  pursuers,  and  they 
conclude  for  a  declaration  that  the  appellants  are  bound  to  make 
payment  of  the  sum  in  question  to  them  upon  receiving  their 
joint  discharge.  The  First  Division  of  the  Court,  reversing  the 
decision  of  the  Lord  Ordinary  (Kincairney),  has  given  them 
decree  to  that  effect.  The  pursuers  have  not  appeared  as  re- 
spondents in  this  appeal,  which  has  been  heard  ex  parte.  Although 
your  Lordships  have  not  had  the  advantage  of  listening  to  an 
argument  in  support  of  their  judgment,  the  reasoning  which 
prevailed  with  the  three  learned  judges  who  constituted  the 
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H.  L.  (Sc.)  majority  of  the  First  Division  is  fully  disclosed  in  the  opinions 
1892  which  they  delivered. 
Hughes  Under  the  provisions  of  the  marriage  contract,  the  sole  duty 
Edwardes  trustees  during  the  lifetime  of  both  spouses  was  to  pay 
  the  income  of  the  fund  to  Mrs.  Edwardes  for  her  personal  and 

Lord  Watson.        ^  ^  -"^ 

  alimentary  use,  exclusive  of  the  jus  mariti  and  right  of  adminis- 
tration of  her  husband.  Separate  directions  are  given  with 
respect  to  the  disposal  of  the  income  and  corpus  of  the  fund 
applicable  to  the  alternative  events  of  the  wife  or  husband  pre- 
deceasing. In  the  event  of  the  wife's  predecease,  leaving  a 
child  or  children,  the  trustees  are  directed  to  pay  the  income  to 
the  husband  during  his  life,  for  his  alimentary  use,  his  right  to 
assign  and  the  diligence  of  his  creditors  being  excluded.  On  his 
death,  the  capital  is  made  payable  to  "the  said  child  or 
children,"  after  their  attaining  majority  in  the  case  of  sons,  and 
in  the  case  of  daughters,  after  their  attaining  majority  or  being 
married.  Should  there  be  no  child  or  children  alive  at  the 
wife's  decease,  or  should  they  die  before  the  terms  at  which  their 
provisions  become  payable,  the  trustees  are  directed  to  make 
over  the  capital,  at  her  husband's  death,  to  any  person  whom  she 
may  appoint  by  will  or  other  writing,  whom  failing,  to  her 
nearest  heirs  and  executors. 

Mrs.  Edwardes,  on  the  17th  of  April,  1860,  made  a  will  in 
favour  of  her  husband,  the  terms  of  which  are  sufficient  to  carry 
the  capital  of  the  trust  fund  to  him  upon  the  occurrence  of  the 
events  in  which  the  testatrix  had  power  to  dispose  of  it.  Although 
these  events  have  not  occurred,  the  pursuers  maintained,  in  both 
Courts  below,  that  they  were  entitled  to  present  payment  upon 
their  joint  demand,  because  the  fund,  which  has  not  yet  vested 
in  either  of  them,  must  inevitably  belong  to  one  or  other  of 
them, — to  the  son  in  the  event  of  his  surviving  his  father,  and 
to  the  father  in  the  event  of  his  son's  predecease.  If  that  were 
an  accurate  statement  of  the  beneficial  interests  in  the  fee  of 
the  trust  fund  which  can  emerge  in  any  possible  event,  and 
there  were  no  obstacle  interposed  by  the  terms  of  the  trust,  I 
should  be  prepared  to  hold,  as  I  indicated  in  Muirhead  v.  Muir- 
liead  and  Grellin  (1),  that  they  were  entitled  to  immediate  pay- 
(l;  15  App.  Gas.  at  p.  300. 
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ment  of  the  fund.    But,  in  my  opinion,  their  right  to  immediate  H.  L.  (Sc.; 
payment  cannot  be  affirmed  if,  notwithstanding  their  ultimate  1892 
interest,  the  terms  of  the  trust  require  that  it  shall  be  kept  up,  hughes 
or  if  their  right  is  liable  to  defeasance  by  the  possible  existence  edwIedes 
of  other  beneficiaries. 

The  appellants  argued  that  there  are  three  reasons,  each  of 
them  in  itself  sufficient  to  justify  their  refusal  to  pay  over  the 
capital  of  the  trust  fund  to  the  pursuers.  First,  that  in  present 
circumstances  they  are  bound  to  retain  it  for  the  protection  and 
continuance  of  the  husband's  alimentary  life-rent;  secondly, 
that  in  the  possible  event  of  the  son's  death,  leaving  issue,  before 
his  interest  becomes  vested,  such  issue  will  be  entitled  to  take,  if 
they  survive  their  grandfather;  and,  thirdly,  that  the  will  of 
Mrs.  Edwardes  in  her  husband's  favour  was  revoked  by  the  sub- 
sequent birth  of  her  son. 

Only  the  first  and  second  of  these  reasons  were  pleaded  by 
the  appellants  in  the  Court  of  Session.  The  Lord  Ordinary  and 
Lord  Adam,  who  held  that  the  appellants  were  under  no  obliga- 
tion to  denude,  rested  their  judgment  upon  an  affirmance  of  the 
second,  and  expressed  no  opinion  upon  the  first.  The  late  Lord 
President  (Inglis),  who,  with  Lords  McLaren  and  Kinnear,  con- 
stituted the  majority  of  the  First  Division,  necessarily  dealt  with 
and  rejected  both  these  reasons  in  arriving  at  the  judgment 
appealed  from.  The  third  reason  was  not  submitted  by  the 
appellants  either  to  the  Lord  Ordinary  or  to  the  Inner  House ; 
and,  in  my  opinion,  it  ought  not  to  be  considered  by  your  Lord- 
ships. According  to  the  law  of  Scotland,  the  question  whether 
the  testament  of  a  parent  is  revoked  by  the  subsequent  birth  of 
a  child  is  one  wholly  dependent  upon  the  circumstances  of  the 
case.  In  this  case,  not  only  was  the  point  not  raised  in  either 
Court  below,  but  the  record  contains  no  averment  to  the  effect 
that  the  younger  of  the  pursuers  was  born  after  the  date  of  his 
mother's  will.  The  allegation  of  the  date  of  his  birth,  upon 
which  the  plea  is  founded,  was  made  for  the  first  time  in  the 
appellants'  case,  to  which  there  is  no  answer ;  and  even  there  it 
is  stated  incidentally,  and  is  not  put  forward  as  a  reason  for 
denying  effect  to  the  will  of  Mrs.  Edwardes. 

The  learned  judges  of  the  Inner  House,  who  decided  in  favour 


592 


HOUSE  OF  LOEDS 


[1891] 


Edwaedes. 

Lord  Watson. 


H.  L.  (Sc.)  of  the  pursuers,  do  not  suggest  that  a  trust,  duly  constituted,  for 
1892  payment  of  an  alimentary  annuity,  can  be  brought  to  an  end  by 
Hughes  the  joint  action  of  the  annuitant  and  the  parties  having  bene- 
ficial right  to  the  fee.  A  rule  to  the  contrary  has  long  been 
settled,  and  was  recently  enforced  in  White's  Trustees  v.  Whyte  (1) 
and  DutJiie's  Trustees  v.  Kinloch  (2).  In  both  instances  the  parties 
entitled  to  the  fee  had  a  vested  interest,  which  is  not  the  case 
here ;  and,  in  Buthie's  Trustees  v.  Kinloch  (2),  the  alimentary  life- 
renter  and  the  beneficial  fiar  were  one  and  the  same  person.  Yet 
it  was  held  that  the  combined  action  of  all  parties  interested 
could  not  defeat  the  settlor's  intention  to  make  the  annuitant's 
right  alimentary,  a  result  which  could  not  be  attained  except  by 
continuing  the  trust.  None  of  their  Lordships  disputed  the 
existence  or  force  of  the  rule,  but  they  were  of  opinion  that  its 
application  was  in  this  case  excluded  by  the  terms  of  a  clause  in 
the  marriage  settlement,  which  provides  that  the  trustees  shall 
have  power  to  pay  over  the  capital  of  the  fund  "  at  any  time  after 
the  death  of  the  predeceasing  wife,  and  the  failure  of  issue,  on 
obtaining  the  consent  and  discharge  of  the  surviving  husband, 
the  life-renter,  and  the  beneficiaries  under  the  wife's  will,  or 
settlement,  or  of  her  heirs  and  executors,  failing  her  executing  a 
will  or  settlement."  The  view  which  they  took  was  thus  ex- 
plained by  the  Lord  President :  (3)  "  The  only  obstacle  to  the 
application  of  this  clause  is  the  existence  of  the  other  pursuer, 
Henry  Frederick"  (that  is,  of  the  son).  "But  the  clause  just 
quoted  shews  that  there  was  no  intention  to  maintain  the  trust 
in  all  events  merely  for  the  security  of  the  alimentary  life-rent ; 
and  if  all  parties  interested, — the  surviving  husband  and  the  only 
child, — are  desirous  to  put  an  end  to  the  trust  and  obtain  a  con- 
veyance of  the  fee,  it  appears  to  me  that  the  principle,  if  not  the 
letter,  of  the  clause  is  clearly  applicable."  I  find  it  impossible 
to  concur  in  that  interpretation,  which,  in  my  opinion,  is  as 
much  at  variance  with  the  spirit  as  with  the  letter  of  the  clause. 
The  clause  contains  an  exception  which  appears  to  me  to  accen- 
tuate the  expression  of  the  settlor's  intention  that  the  trust  shall 

(1)  4  Court  Sess.  Gas.  4th  Series        (2)  5  Court  Sess.  Cas.  4th  Series 
(Itettie),  786.  (Kettie),  858. 

(3)  18  Court  Sess.  Cas.  4  th  Series  (Rettie),  at  p.  327. 
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continue  for  the  purpose  of  making  the  husband's  life-rent 
alimentary,  in  every  event  save  the  one  specified,  namely,  the 
failure  of  issue  of  the  marriage,  and  the  consequent  devolution 
of  the  fee  to  the  wife's  heirs  legal  or  testamentary.  It  was 
the  obvious  purpose  of  the  settlor  to  provide  that  the  surviving 
husband  should  remain  in  the  enjoyment  of  a  strictly  alimen- 
tary allowance,  so  long  as  there  existed  children  or  issue  of  the 
marriage  whom  he  was  under  an  obligation  to  support ;  and  that 
the  trust  was  not  to  be  terminated  until  the  fee  devolved  upon 
persons  to  whom  he  owed  no  such  obligation. 

The  Lord  Ordinary  held  that,  by  virtue  of  the  implied  con- 
ditio si  sine  liberis  decesserit,  issue  of  children  are  conditionally 
instituted,  and  that  a  child  of  the  younger  pursuer  would  take 
the  fee  in  the  event  of  his  father  predeceasing  the  life-renter. 
When  the  case  went  to  the  First  Division,  the  majority  were  of 
opinion  that  the  deed  contained  expressions  sufficient  to  oust  the 
condition,  if  otherwise  applicable;  whilst  Lord  Adam  thought 
that,  irrespective  of  the  condition,  its  terms  were  sufficient  to 
give  to  issue  of  children,  on  the  failure  of  their  parent  before  the 
term  of  payment,  the  share  of  fee  which  he  would  have  taken  on 
survivance.  But  all  the  learned  judges  of  the  Division,  Lord 
Adam  included,  treated  it  as  an  open  and  doubtful  question 
whether  the  conditio  si  sine  liberis  decesserit  applies  to  a  pro- 
vision in  a  marriage  contract.  No  reason  was  assigned  by  any 
of  their  Lordships  for  the  doubt  which  they  thus  cast  upon  a 
principle  which  I  have  been  accustomed  to  regard  as  settled,  and 
I  have  not  been  able  to  discover  any  foundation  for  it. 

In  Wood  V.  Aitchison  (1),  J ohn  Aitchison  became  bound,  in  the 
marriage  articles  of  his  son  Thomas,  to  invest  £400  in  land,  or 
on  security,  and  to  take  the  right  in  favour  of  the  spouses  and 
the  longest  liver  of  them  in  life-rent,  "and  to  the  child  or 
children  to  be  procreated  betwixt  them,  whom  failiug,  to  the 
said  John  Aitchison,  his  heirs  and  assignees  whatsoever,  in  fee." 
The  wife  predeceased  her  husband,  at  whose  death  there  were 
alive  one  son  of  the  marriage  and  the  daughter  of  a  predeceasing 
child.  The  surviving  son  claimed  the  whole  provision,  but  the 
Court  held  that  the  daughter,  by  virtue  of  the  implied  condition, 
(1)  Mor.  Diet.  13,043. 
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H.  L.  (Sc.)  was  entitled  to  take  her  parent's  share.    Their  Lordships  were 
1892  unanimously  of  opinion,  "  that  in  all  provisions  of  this  sort,  the 
Hughes  issue  of  children  predeceasing  the  term  of  payment  were  entitled 
Edwaedes  share  which  their  parent  could  have  claimed."    It  would 
  be  no  li2:ht  matter  to  disturb  a  decision  of  the  Court  of  Session 

Lord  Watson. 

  upon  such  a  point  in  the  year  1789,  a  decision  which  must  have 

been  relied  upon  in  practice ;  but,  so  far  as  I  am  aware,  during 
the  century  which  has  since  elapsed,  its  authority  has  never  been 
questioned.  It  was  followed  in  Bobertson  v.  Houston  (1) ;  and, 
so  late  as  the  year  1870,  the  First  Division,  in  Arthur  and 
Seymour  v.  Lamh  (2),  upon  a  case  remitted  for  their  opinion, 
advised  the  Court  of  Chancery  that  a  provision  by  a  father  in  a 
Scotch  contract  of  marriage,  "  in  favour  of  himself  in  life-rent,  and 
to  the  children  of  the  said  intended  marriage  in  fee,"  did  not 
lapse  by  the  only  child  of  the  marriage  predeceasing  the  life- 
renter,  but  subsisted  in  favour  of  the  issue  left  by  that  child. 

I  cannot,  therefore,  doubt  that,  according  to  the  law  of  Scotland, 
the  condition  must  be  read  into  the  provision  with  which  we  are 
dealing,  unless  its  application  is  expressly  or  impliedly  excluded 
by  the  context.  The  expressions  upon  which  the  majority  relied 
as  ousting  the  condition  occur  in  the  directions  for  the  disposal 
of  the  fee  in  the  event  of  the  husband's  predecease.  In  that  case 
the  wife  took  an  alimentary  life-rent,  the  fee  being  payable  on 
her  decease  to  the  "  child  or  children  "  of  the  marriage.  Then 
follow  declarations  to  the  effect  that,  "  if  such  child  or  children 
should  all  die  before  their  mother,  or  although  they  should 
survive  her,  should  they  all  die  without  leaving  issue  of  their 
bodies,"  their  mother's  alimentary  annuity  was  to  continue ;  but 
that,  in  the  event  of  "  failure  of  issue,"  she  was  to  have  the  power 
of  disposing  of  the  capital  by  will  or  other  writing,  to  take 
effect  at  her  decease.  Upon  these  provisions  the  Lord  President 
observed :  "  The  contrast  between  this  and  the  clause  applicable 
to  the  predecease  of  the  wife  is  very  remarkable.  In  the  latter, 
the  only  parties  entitled  to  the  fee  as  institutes  are  'children.' 
In  the  former,  the  grandchildren  are  conditionally  instituted  to 
their  parents,  and  the  widow's  right  to  test  is  made  dependent, 

(1)  20  Court  Sess.  Cas.  2iid  Series        (2)  8  Court  Sess.  Cas.  3rd  Series 
(Dunlop),  989.  Macpherson),  928. 
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not  on  the  failure  of  children,  but  on  the  failure  of  issue  of  the 
marriage — a  term  of  more""elastic  signification  than  *  children/ 
and  including  descendants  of  any  generation  if  the  natural 
meaning  is  not  controlled  by  the  context."  His  Lordship  ac- 
cordingly came  to  the  conclusion  that  the  settlor,  having  used 
different  words  of  gift  in  the  two  events  contemplated,  and 
having  expressly  instituted  issue  of  children  in  the  one  case, 
and  omitted  them  in  the  other,  must  be  held  to  have  done  so  in- 
tentionally. The  same  reasoning  was  adopted  by  Lords  McLaren 
and  Kinnear. 

I  do  not  think  that  there  exists  any  such  contrast  between  the 
two  clauses  as  their  Lordships  have  suggested.  In  both  clauses 
the  words  of  gift  are  precisely  the  same,  being  to  "  the  child  or 
children  of  the  marriage."  The  expressions  "  should  they  all 
die  before  attaining  majority,  and  without  leaving  issue  of  their 
own  bodies,"  are  only  introduced  for  the  purpose  of  limiting  the 
wife's  power  of  disposal  by  will  in  the  event  of  her  surviving  her 
husband.  In  the  event  of  her  predeceasing  him,  her  power 
appears  to  me  to  be  subject  to  the  same  limitation,  because,  in 
that  event,  it  is  provided  that  the  trustees  may  pay  to  the  life- 
renter,  and  to  her  heirs  at  law,  or  by  will,  "  at  any  time  after  the 
death  of  the  predeceasing  wife,  and  the  failure  of  issue,'  or,  in 
other  words,  after  the  failure  of  children  and  their  descendants. 
What  might  have  been  the  effect  of  an  express  gift  to  children 
in  the  one  event,  and  to  children  and  their  issue  in  the  other,  it 
is  unnecessary  for  the  purposes  of  this  case  to  determine.  In  my 
opinion,  these  incidental  expressions  occurring  in  each  clause 
point  in  the  same  direction.  They  equally  indicate  the  under- 
standing of  the  settlor  that  his  gift  to  "  a  child  or  children  " 
would  bear  the  meaning  which  the  law  ascribes  to  the  words  in 
a  marriage  contract  provision,  and  would  therefore  include  the 
issue  of  such  child  or  children.  I  am  confirmed  in  that  impres- 
sion by  the  fact  that  the  two  clauses  already  referred  to  are  fol- 
lowed by  provisions  applicable  to  both,  in  which  the  beneficiaries 
are  described  as  "  children  of  the  marriage."  I  can  hardly  con- 
ceive that  the  settlor  meant  these  words  to  signify  children  only 
in  the  one  clause,  and  children,  whom  failing  their  issue,  in 
the  other. 

3        2  T  2 
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H.  L.  (So.)      For  these  reasons,  I  Lave  come  to  tlie  conclusion  that  the 
1892       interlocutor  of  the  Inner  House,  in  so  far  as  appealed  from,  must 
Hughes     be  reversed,  and  the  interlocutor  of  the  Lord  Ordinary  restored. 
Edwaedes.  Your  Lordships  are  not  required  to  deal  with  the  question  of  ex- 
Lordwltson  P^^^ses  iu  the  Courts  below,  seeing  that  there  is  no  appeal  from 

  that  part  of  the  interlocutor  of  the  First  Division  which  disposes 

of  them.  I  think  the  appellants  ought  to  have  their  costs  of  this 
appeal,  as  between  agent  and  client,  out  of  the  trust  fund  in 
question. 

LoED  Herschell  : — 

My  Lords,  I  have  had  an  opportunity  of  reading  the  opinion 
which  has  just  been  delivered  by  my  noble  and  learned  friend 
Lord  Watson.  I  entirely  concur  with  it,  and  I  have  nothing 
to  add. 

Lord  Macnaghten  : — 

My  Lords,  it  seems  to  me  that  the  trustees  have  done  no  more 
than  their  duty  in  refusing  to  hand  over  the  trust  funds  to  Dr. 
Edwardes  and  his  son.  In  my  opinion  they  have  made  good 
both  the  grounds  on  which  their  refusal  was  based. 

The  authorities  cited  by  the  learned  counsel  for  the  appellants 
have  satisfied  me  that  the  trustees  were  bound  to  uphold  the 
trust  for  the  purpose  of  protecting  the  surviving  husband's 
alimentary  life-rent.  If  I  understand  aright  the  opinion  of  the 
late  Lord  President,  he  would  have  come  to  the  same  conclusion 
but  for  a  special  clause  in  the  settlement,  which  gives  the  trustees 
power  to  pay  over  the  capital  of  the  trust  estate  after  the  wife's 
death,  in  the  event  of  failure  of  issue  of  the  marriage.  Whether, 
even  in  that  case,  the  trustees  would  have  been  bound  to  denude 
against  their  own  judgment  is  perhaps  doubtful.  It  may  have 
been  thought  that,  if  there  were  no  issue  of  the  marriage  there 
would  be  less  reason  for  securing  an  alimentary  provision  for  the 
husband,  and  that  in  that  event  the  matter  might  well  be  left  to 
the  discretion  of  the  trustees.  But,  however  that  may  be,  I  am 
unable  to  assent  to  the  view  that,  because  the  trustees  are  autho- 
rized or  required  to  part  with  the  trust  funds  in  one  particular 
case  which  has  not  happened,  it  follows,  that  in  another  and  a 
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different  case,  the  Court  is  at  liberty  to  set  aside  restrictions 
which  the  law  allows  and  the  settlement  has  in  terms  imposed. 

On  the  second  point  also  I  venture  to  differ  from  the  opinion 
of  the  majority  of  the  First  Division  of  the  Court  of  Session.  The 
settlement  is  not  well  drawn.  But  if  it  is  read  fairly,  it  is,  I  think 
impossible  not  to  see  that  it  was  the  intention  of  the  parties  to 
make  provision  for  the  issue  of  children  dying  in  the  lifetime  of 
their  parents.  I  doubt  whether  the  word  "  children "  in  this 
settlement  of  itself  and  by  its  own  force  comprehends  "  grand- 
children." I  rather  think  that  the  word  "  children"  is  used  in 
its  proper  sense,  and  so  I  think  is  the  word  "  issue."  But  it 
seems  to  me  that  the  settlement  is  framed  upon  the  view  that  in 
calling  children  the  settlors  were,  at  the  same  time,  calling  the 
issue  of  children.  The  settlement  itself  speaks  of  its  provisions 
as  being  provisions  "  for  the  issue  of  the  marriage."  Each  pur- 
pose of  the  trust  that  deals  with  the  interest  of  children  contains 
somewhere  a  reference  to  issue.  And  the  reference,  I  think,  is 
not  the  less  significant  because  it  is  brought  in  (so  to  speak) 
rather  casually.  In  fact,  the  condition  "  si  sine  liberis  "  seems 
to  run  through  the  whole  settlement,  and  to  have  been  in  the 
contemplation  of  the  parties  throughout. 

In  the  result,  I  think  that  the  interest  of  possible  grand- 
children cannot  be  disregarded. 

On  both  grounds,  therefore,  I  am  of  opinion  that  the  appeal 
must  be  allowed. 


IL  L.  (Sc.) 
1892 

Hughes 

V. 

Edwardes. 

Lord 
ilacnaghten. 


Lords  Moreis  and  Hannen  concurred. 

Ordered  in  the  name  of  the  House  of  Lords,  hy  the 
Lords  of  Appeal  sitting  in  the  House  of  Lords 
during  the  dissolution  of  Parliament,  jpursuant 
to  the  provisions  of  the  Appellate  Jurisdiction 
Act,  1876 ;  that  the  Interlocutor  of  the  First 
Division,  of  the  Wth  of  Lecemher,  1890,  except 
so  far  as  aforesaid  (namely,  as  to  the  expenses) 
he  reversed;  further  ordered  that  the  Inter- 
lociitor  of  the  Lord  Ordinary  in  Scotland  of  the 
6th  of  June,  1890,  le  restored;  further  ordered 
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H.  L.  (So.)  that  the  appellants  do  have  their  costs  of  this 

1892  appeal,  as  hetween  agent  and  client,  out  of  the 

Hughes  trust  funds  in  the  hands  of  the  defenders 

helow  {the  appellants  in  this  Souse);  and  that 
the  cause  te  remitted  to  the  Court  of  Session  in 
Scotland, 

Lords'  Journals,  July  25,  1892. 

Agents  for  appellants :   Andrew  Beveridge,  for  Macandrew, 
Wright,  <&  Murray,  W.S,,  Edinburgh. 
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1892         PAKY,  LIMITED  .  

Aug.  9.  AND 

MILLAE  (M'Kay's  Tkustee)      ....  Eespondent. 

Banhrujptcy — Vesting  of  Heritable  Estate  in  Banhrujpth  Trustee — Latent  Trust 
in  Bankrupt — Doctrine  Tantum  et  tale — Bankruptcy  (Scotland)  Act,  1856 
(19  &  20  Vict,  c,  79),  s.  102. 

Heritage  was  held  by  a  bankrupt  on  an  unqualified  ex  facie  absolute 
disposition  registered  in  bis  own  name ;  but  it  appeared  that  be  beld  it 
only  as  trustee  for  tbe  right  owners,  to  whom  he  had  given  an  unrecorded 
acknowledgment  of  the  trust : — 

Held,  reversing  the  decision  of  the  Court  of  Session  (18  Court  Sess.  Cas. 
4th  Series  (Rettie),  1166),  that  the  heritage  did  not  vest  in,  or  pass  to,  the 
bankrupt's  trustee  for  the  benefit  of  general  creditors  of  the  bankrupt. 

Appeal  from  a  judgment  of  the  First  Division  of  the  Court 
of  Session,  Scotland  (1),  upon  a  special  case. 

The  Heritable  Beversionary  Company,  the  appellants,  were 
the  first  parties,  and  Eobert  Cockburn  Millar,  the  respondent 
and  trustee  on  the  sequestrated  estate  of  Daniel  Smith  M*Kay, 
was  the  second  party. 

The  facts  were  shortly  as  follows.  The  appellant  company  was 
incorporated  under  the  Companies  Acts  in  1880,  and  its  objects 
were,  inter  alia,  the  purchase  and  holding  or  reselling  of  heritable 
property,  these  operations  being  mainly  carried  on  by  means 
(1)  18  Court  Sess.  Cas.  4th  Series  (Rettie),  1166. 
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of  money  advanced  or  lent  on  deposit  by  certain  shareholders. 
It  may  be  here  mentioned  that  only  eight  shares  of  £5  each  were 
subscribed  for,  and  the  company  was  wound  up  voluntarily  on 
the  16th  of  February,  1891,  Eobert  Cockburn  Millar  being 
liquidator. 

From  the  formation  of  the  company  down  to  February,  1886, 
Daniel  Smith  M*Kay  acted  as  manager.  On  the  17th  of  May, 
1882,  he  purchased  certain  houses  in  Edinburgh,  which  were 
exposed  for  sale  by  public  roup,  at  the  upset  price  of  £2150. 
The  subjects  were  conveyed  to  him  by  a  disposition  dated  the 
16th  and  17th  of  July,  1882,  and  he  was  duly  infeft  by  recording 
the  disposition  in  the  appropriate  register  of  sasines  on  the  14th 
of  September,  1882.  The  purchase  was  made  by  M*Kay  for 
behoof  of  the  appellants,  and  on  the  instruction  of  their  direc- 
tors. The  appellants  provided  £700,  and  the  balance  of  the 
price  was  raised  by  a  bond  and  disposition  in  security  over  the 
subjects  granted  by  M'Kay. 

The  appellants  were  not  ex  facie  the  deeds  parties  to  the 
purchase.  On  his  ceasing  to  act  as  manager  M'Kay  granted  a 
declaration  of  trust,  dated  the  17th  of  May,  1886,  in  which  he 
stated  he  held  the  subjects  for  the  appellants,  and  bound  himself  to 
reconvey  them  wlien  required.   This  trust  deed  was  not  recorded. 

On  the  2nd  of  December,  1890,  the  estates  of  M*Kay  were 
sequestrated,  and  the  respondent  elected  trustee  thereof.  There- 
after, by  consent  of  all  parties,  the  property  was  sold  for  £1815, 
and  the  surplus,  after  paying  off  M'Kay's  bond,  lodged  in  bank 
to  await  the  decision  of  the  Court. 

The  main  question  was  whether  the  respondent,  as  trustee  on 
McKay's  sequestrated  estates,  took  these  subjects  free  of  the 
latent  trust  in  favour  of  the  appellants,  they  being  entitled  only 
to  rank  in  the  bankruptcy  proceedings  for  the  value;  or  were 
the  appellants  entitled  to  recover  the  subjects  from  the  respon- 
dents as  their  own  property. 

On  the  14th  of  July,  1891,  the  First  Division  of  the  Court  of 
Session  (Lord  McLaren  dissenting)  declared  that  the  respondent, 
the  trustee,  took  the  subjects,  and  that  the  appellants  were  only 
entitled  to  rank  on  the  sequestrated  estate  for  the  value  (1). 
(1)  18  Court  Sess.  Cas.  4tli  Series  (Kettle),  1166. 
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June  23,  24,  27.    Henry  Johnston,  and  H.  Goudy  (both  of  the 
Heritable    o.       i   -r.  \   /     t  ii 
Kever-     hcotch  13ar),  lor  the  appellants : — 

SIONART 

Company  It  is  not  denied  by  the  respondent  that  the  heritable  property 
Millar,  in  question  belonged  beneficially  to  the  appellants.  It  was  pur- 
chased  on  their  instructions,  de  facto  possession  taken,  and  they 
paid  all  rates  and  taxes.  But  the  result  of  the  decision  appealed 
from  is  to  distribute  among  the  bankrupt's  creditors  property 
which  did  not  belong  to  the  bankrupt.  This  result  is  opposed 
to  the  broad  principles  of  equity  recognised  in  Scotland.  By 
common  law  the  personal  creditors  of  the  bankrupt  can  only 
take  such  property  as  he  held  in  beneficial  right.  And  the 
vesting  clause  sect.  102,  of  the  Bankruptcy  (Scotland)  Act,  1856 
(19  &  20  Vict.  c.  79),  is  not  inconsistent  with  the  common  law. 
It  transfers  and  vests  in  the  trustee  "the  whole  heritable  pro- 
perty helonging  to  the  bankrupt";  and,  having  regard  also  to 
clauses  4,  12,  81,  and  82,  it  cannot  be  inferred  that  the  statute 
intended  to  include  heritable  property  of  which  the  bankrupt 
could  not  dispose  of  for  his  own  benefit  without  committing  a 
fraud.  If  the  property  were  in  England,  this  judgment  would 
carry  such  property  also ;  which  would  be  contrary  to  the  law  of 
the  situs. 

By  the  common  law  it  has  long  been  settled  that,  as  regards 
incorporeal  personal  property — such  as  shares  held  under  a  latent 
trust — the  bankrupt's  trustee  takes  only  tantum  et  tale,  or  as 
liable  to  all  equities  pleadable  against  the  bankrupt :  Gordon  v. 
Cheyne  (1824)  (1) ;  Dingwall  v.  MaecomUe  (2). 

There  is  no  doubt  that  onerous  assignees  are  not  affected  by 
.  latent  trusts.  In  Bed/earn  v.  Sommervail  (1813)  (3),  this  House 
sanctioned  the  claim  of  the  assignee  in  an  intimated  assignation 
on  the  ground  that  he  had  paid  his  money  on  the  faith  of  the 
cedent  being  able  to  give  a  good  title.  That  case  decided  that 
a  dishonest  trustee  could  give  a  valid  title  to  a  bona  fide  pur- 
chaser ;  but  that  was  far  from  deciding  that  trust  property  held 

(1)  2  Court  Sess.  Cas.  1st  Series  (2)  2  Court  Sess.  Cas.  1st  Series 
(Shaw),  (2nd  Ed.),  566.  (Shaw),  (2nd  Ed.),  567,  n. 

(3)  1  Dow.  50;  5  Pat.  App.  Cas.  707. 
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by  a  bankrupt  vested  in  his  trustee.  A  series  of  cases  follow, 
applying  the  doctrine  of  Gordon  v.  Cheyne  (1)  or  Bed/earn  v. 
Sommervail  (2),  as  the  circumstances  of  each  suited  either  case. 
Littlejohn  v.  Black  (3)  was  a  case  midway  between  moveable  and 
heritable  estate.  There  the  plea  of  the  trustee  in  bankruptcy, 
that  he  was  entitled  to  come  in  as  a  new  incumbrancer,  was  not 
successful;  and  see  Lord  Corehouse  on  the  Act  2  &  3  Yict. 
c.  41  (4).  The  Acts  of  1617  and  1696,  c.  4,  establishing  public 
registers  as  the  medium  by  which  information  could  be  com- 
municated to  purchasers  and  mortgagees,  in  no  way  intended  to 
confer  on  general  creditors  the  right  that  an  ex  facie  absolute 
title  should  not  be  burdened  with  a  latent  trust. 

In  Thomson  v.  Douglas  Heron  <&  Co,  (Nov.  15,  1786)  (5)  Lord 
Braxfield  said  :  "  The  case  is  different  as  to  adjudgers  :  they  are 
not  on  the  same  footing  with  Mr.  Armstrong  (the  ex  facie 
holder)  selling  for  a  price " ;  and  the  judgment  decided  that 
general  creditors  must  take  the  right  of  the  debtor  "  tantum  et 
tale,  as  it  was  in  his  person."  Text-writers  treat  that  case  as  not 
being  a  considered  judgment ;  but  Lord  Braxfield  was  then  in 
his  prime  (6),  and  the  Lord  Justice  Clerk  in  Inglis  v.  Mansfield 
(1833)  (7)  supported  it,  and  disposed  of  the  case  of  Bussell  v. 
Creditors  of  Boss  of  Kerse  (Jan.  31,  1792)  (8),  where  disparaging 
remarks  upon  Thomson's  Case  (5)  were  made. 

The  appellants  rely  on  Thomson's  Case  (5)  as  shewing  they  have 
a  right  to  vindicate  their  title.  Wylie  v.  Duncan  (Dec.  8, 
1803)  (9)  was  different,  for  there  the  bankrupt  was  himself  the 
true  owner.  In  Bussell  y.  Creditors  of  Boss  of  Kerse  (8)  the  entail 
had  not  been  feudalised  by  sasine,  and  then  came  the  adjudica- 
tion by  creditors  which  was  completed  by  infeftment.  Also  in 
Mitchells  v.  Ferguson  (10)  there  had  been  a  sale,  but  not  completed 

(1)  2  Court  Sess.  Cas.  1st  Series  (6)  He  continued  on  the  Bench 
(Shaw),  (2nd  Ed.),  566.  until  his  death  in  1799. 

(2)  1  Dow.  50;  5  Pat.  App.  Cas.  707.  (7)  11  Court  Sess.  Cas.  1st  Series 

(3)  18  Court  Sess.  Cas.  2nd  Series  (Shaw),  813,  at  p.  846 ;  IShaw&McL. 
(Dunlop),  207.  at  p.  282. 

(4)  18  Court  Sess.  Cas.  2nd  Series  (8)  Mor.  Diet.  10,300. 
(Dunlop),  207,  at  pp.  215,  216.  (9)  Mor.  Diet.  10,269. 

(5)  Hailes'  Dec.  1002,  at  p.  1003;  (10)  Mor.  Diet.  10,296 ;  Hailes'Dec. 
Mor.  Diet.  10,229, 10,299 ;  ^  9  Fac.  Coll.  879. 
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by  sasine,  and  a  creditor  of  the  disponer,  wlio  liad  taken  infeft- 
ment  upon  an  adjudication,  was  held  preferable  to  the  disponee. 
Lord  Kinnear  referred  to  Calder  v.  Stewart  (1)  ;  but  Baron 
Hume's  comments  refer  to  onerous  purchasers.  Buchan  v.  Far- 
quharson  (2)  was  quite  distinct.  There  is  no  means  of  getting  at 
the  reasons  for  the  judgment  in  Faul  v.  Jeffrey  (1831-1835)  (3). 
But  the  doctrine  laid  down  by  Lord  Westbury  in  Fleeming  v. 
Eowden  (1868)  (4)  is  in  the  appellants'  favour. 

[They  also  cited  Giles  v.  Lindsay  (5),  and  examined  the  Bank- 
ruptcy Acts  of  1772  (12  G-eo.  3,  c.  72) ;  1783  (23  Geo.  3,  c.  18, 
preamble  and  sect.  19)  ;  1793  (33  Geo.  3,  c.  74) ;  1814  (54  Geo.  3, 
c.  137,  sect.  29,  the  Act  in  force  when  Professor  Bell  wrote  his 
commentaries);  1839  (2  &  3  Vict.  c.  41).  And  Union  Bank 
of  Scotland  v.  National  Bank  of  Scotland,  mentioned  by  Lord 
Watson  (6).] 

J,  C.  Lorimer,  and  William  Hunter  (both  of  the  Scotch  Bar), 
for  the  respondent : — 

The  decision  of  the  Court  of  Session  is  correct.  The  interpre- 
tation clause  of  the  Bankruptcy  Act  of  1856  defines  the  words 
"  property"  and  "  estate"  as  including  every  kind  of  property 
capable  of  "  legal  alienation,  or  of  being  affected  by  diligence  or 
attached  for  debt ";  and  the  vesting  section,  102,  enacts,  that 
the  whole  heritable  estate  belonging  to  the  bankrupt  shall  vest 
in  his  trustee  for  the  benefit  of  the  creditors  "to  the  same 
effect  as  if  a  decree  of  adjudication  in  implement  of  sale  as  well 
as  a  decree  of  adjudication  for  payment  and  in  security  of  debt 
subject  to  no  legal  reversion  had  been  pronounced  in  favour  of  the 
trustee  and  recorded  at  the  date  of  the  sequestration."  Therefore, 


(1)  Hume's  Dec.  at  pp.  443,  444. 

(2)  Mor.  Diet.  2905. 

(3)  10  Court  Sess.  Gas.  1st  Series 
(Shaw),  75  ;  12  Court  Sess.  Cas.  1st 
Series  (Shaw)  718 ;  1  Shaw  &  McL. 
767. 

(4)  6  Court  Sess.  Cas.  3rd  Series 
(Macpherson)  (H.L.),  113,  at  p.  121 ; 
In  the  Court  of  Session,  5  Court  Sess. 
Cas.  3rd  Series  (Macpherson),  658. 

(5)  1  Koss.  L.  C.  at  pp.  487,  488 ; 


6  Court  Sess.  Cas.  2nd  Series  (Dunlop), 
771.  See  also  Camjohell  v.  Edderline's 
Creditors  (January  14,  1801),  Mor. 
App.  Voce  Adjudication,  No.  11; 
McMillan  v.  Campbell  (March  4, 
1831,  1834),  9  Court  Sess.  Cas.  1st 
Series  (Shaw)  551;  7  W.  &  S.  441. 

(6)  13  Court  Sess.  Cas.  4th  Series 
(Kettie),  380 ;  reversed  on  appeal,  12 
App.  Cas.  53, 
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the  test  is,  what  property  standing  in  the  bankrupt's  name  could 
be  alienated  by  him  or  carried  by  an  adjudication ;  and  see  Lord 
Kinnear's  judgment  in  the  Court  of  Session  in  this  case,  that  an 
adjudger  for  debt  stands  in  as  good  a  position  as  an  adjudger  in 
implement  of  a  contract  of  sale.  (1)  In  Giles  v.  Lindsay  (2)  Lord 
Moncreiff  said  that  it  would  have  made  a  difference  in  that  case 
if  Brown,  the  trustee,  had  become  bankrupt.  Here,  all  the 
appellants  had  was  a  personal  right  of  action  against  the  bank- 
rupt to  compel  him  to  surrender  the  estate,  which  right  cannot 
now  be  fully  :  enforced,  an  undue  preference  obtained  after 
sequestration  being  null:  sect.  Ill  of  the  Act  of  1856.  In  Laurie 
Laurie  (3)  Lord  J  ustice-Clerk  Hope  said :  "  I  am  sorry  to  see 
this  point  disturbed  at  all,  or  to  hear  it  argued,  that  a  personal 
contract  regarding  land,  on  which  nothing  has  been  done  can 
be  enforced  against  parties  who  have  made  their  rights  effec- 
tual. .  .  .  By  the  Sequestration  Act  (then  the  2  &  3  Yict. 
c.  41)  the  estate  is  declared  adjudged  as  at  the  date  of  seques- 
tration. How  then  can  it  be  adjudged  in  implement  against 
the  trustee's  statutory  right.  That  right  seems  to  be  an  effectual 
bar  to  the  present  action ;  there  is  no  ground  for  contending  that 
the  deed  in  question  was  a  collusive  deed ;  it  is  nothing;  more 
than  a  good  personal  obligation."  So  also  in  Wylie  v.  Duncan  (4) 
the  obligation  relied  on  was  considered  only  personal. 

In  Mitchells  v.  Ferguson  (1781)  (5)  A.  purchased  a  house  from 

B.  and  entered  into  possession.    A.  assigned  her  disposition  to 

C.  without  having  been  infeft.  C,  likewise,  omitted  to  take  in- 
feftment.  The  house  was  adjudged  by  a  creditor  of  B.,  who  was 
found  to  have  a  preferable  right  to  the  disposition.  Fleeming  v. 
Howden  (6)  is  distinguishable,  for  there  a  feudal  right  was  patent 
on  the  records  in  favour  of  the  claimant.  And  see  Lord  Core- 
house  (7),  and  Lord  Craigie  (8),  in  Mansfield  v.  Inglis — citing 

(1)  18  Court  Sess.  Cas.  4th  Series  (5)  Mor.  Diet.  10,296  ;  Hailes'  Dec. 
(Eettie),  at  p.  1176.  879. 


(2)  1  Eoss.  L.  C.  at  p.  494 ;  6  Court 
Sess.  Cas.  2nd  Series  (Dunlop),  at 
p.  813. 

(3)  16  Court  Sess.  Cas.  2nd  Series 
(Dunlop),  at  p.  863. 

(4)  Mor.  Diet.  10,269. 


(6)  5  Court  Sess.  Cas.  ord  Series 
(Macpherson),  658;  reversed  on  ap- 
peal, 6  Court  Sess.  Cas.  3rd  Series 
(Macpherson)  (H.  L.),  113. 

(7)  11  Court  Sess.  Cas.  1st  Series 
(Shaw),  at  p.  822. 
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(8)  11  Court  Sess.  Cas.  1st  Series  (Shaw),  at  p.  830. 
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H.  L.  (Sc.)  Baron  Hume's  Dictionary  of  Decisions,  tit.  Adjudication  (1). — 
1892      that  the  doctrine  of  tantum  et  tale  was  not  the  law  of  Scotland 
Heritable       regards  heritable  estate  in  which  the  bankrupt  was  infeft. 

And  as  to  Gordon  v.  Cheyne,  or  rather  Dingwall  v.  Maccomhie  (2), 
the  judges  there  point  out  that  their  judgment  had  no  concern 
with  heritable  property  which  was  governed  by  what  appeared 
on  the  record.  Then,  from  the  subsequent  report  (3)  of  Thomson 
V.  Douglas  Heron  &  Co.  (1786)  (3),  it  appears  that  the  learned 
Lords  in  the  earlier  report  (4)  did  not  intend  to  lay  down  the 
rule  in  general  that  adjudgers  take  the  bankrupt's  estate  tantum 
et  tale ;  and  Institutional  writers  condemn  the  tantum  et  tale 
doctrine  and  set  up  as  more  correct  the  decision  in  Wylie  v. 
Duncan  (1803)  (5) :  see  Prof.  Bell's  Commentaries  (ed.  M%aren), 
p.  301. 

With  respect  to  Paul  v.  Jeffrey  (6)  in  this  House,  Lord 
Adam  (7)  held  it  was  an  authority  that  a  latent  trust  over  heri- 
tage did  not  affect  the  title  of  the  trustee  in  bankruptcy :  see  also 
the  late  Lord  President  Inglis  in  Scottish  Widows  Fund  v. 
Buist  (1876)  (8).  And  a  statute  was  required  to  apply  the  rule 
to  corporeal  moveables  in  1856.  (9) 

Judgment  after  consideration. 


LoED  Hekschell: — 

My  Lords,  the  question  which  arises  in  this  case  is  whether 
heritable  property  vested  in  a  bankrupt,  which  is  subject  to  a 
latent  trust,  passes  to  the  trustee  in  his  sequestration  free  of  that 
latent  trust,  and  is  held  for  distribution  amongst  the  bankrupt's 
creditors. 

The  facts  may  be  shortly  stated.   [His  Lordship  stated  them.] 
It  seems  beyond  dispute  that  as  between  M'Kay  and  the 
appellants  he  was  a  bare  trustee,  and  they  were  the  true  and 

(1)  See  Hume's  Dec.  at  p.  445.  Court  Sess.  Cas.  1st  Series  (Shaw), 

(2)  2  Court  Sess.  Cas.  1st  Series  718. 

(Shaw),  (2nd  Ed.),  at  p.  569,  n.  (7)  18  Court  Sess.  Cas.  4th  Series 


(3)  Mor.  Diet.  10,299. 

(4)  Mor.  Diet.  10,229. 

(5)  Mor.  Diet.  10,269. 

(6)  1  Shaw  &  McL.  767  ;  10  Court 
Sess.  Cas.  1st  Series  (Shaw),  75 ;  12 


(Kettie),  at  p.  1172. 

(8)  3  Court  Sess.  Cas.  4th  Series 
(Rettie),  at  p.  1082. 

(9)  19  &  20  Vict.  c.  60 ;  see  M'Bain 
V.  Wallace,  6  App.  Cas.  588. 
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beneficial  owners  of  the  property.    I  do  not  understand  it  to  be  H.  L.  (Sc.) 
questioned  that  the  law  of  Scotland  recognises  such  a  relation-  i892 
ship,  or  that,  if  it  appeared  ex  facie  of  the  dispositions,  the  bene-  heritable 
ficiary  would  be  regarded  as  the  true  owner  as  against  all  persons  g^^J^^Y 
and  for  all  purposes.    Although  as  regards  third  persons  the  case  Company. 
may  be  very  different  when  the  trust  is  latent,  I  do  not  see  how  Millab. 
this  can  affect  the  relation  of  the  trustee  and  beneficiary  inter  Lord  Herscheii. 
se.    If  M*Kay  had  disposed  of  the  property  and  converted  the 
proceeds  to  his  own  use,  he  would,  I  apprehend,  have  been  guilty 
of  a  breach  of  trust,  and  rendered  himself  amenable  to  the 
criminal  law.    It  is  true  that  an  onerous  purchaser  from  him 
would  have  obtained  an  unimpeachable  title ;  but  this  would  not 
be  because  the  property  was  his,  but  because  the  true  owners  had 
permitted  him  to  appear  on  the  Eegister  of  Sasines  as  the  owner, 
and  thus  entitled  any  one  dealing  with  him  for  value  to  regard 
him  as  such.    A  register,  whether  of  heritable  or  any  other  sub- 
jects, would  obviously  fail  of  its  purpose  unless  this  were  the  law. 
A  person  intrusted  with  the  custody  of  a  negotiable  instrument 
who  has  no  property  in  it  may  equally  give  a  perfect  title  to  an 
onerous  purchaser.    I  have  thought  it  well  to  dwell  on  these 
considerations,  because  it  appears  to  me  that  there  has  been  some 
confusion  between  the  case  of  heritable  property  held  upon  a 
latent  trust  of  which  the  owner  appearing  on  the  register  is  a 
bare  trustee,  and  that  of  heritable  property  as  to  which  the  owner 
has  come  under  some  contractual  obligation.    The  latter  was  the 
case  in  Wylie  v.  Duncan  (1).    Archibald  was  there  the  owner  of 
the  property,  not  a  mere  trustee;  he  had  bound  himself  on 
certain  conditions  to  re-dispone  to  Wylie,  from  whom  he  took  the 
subjects.    But  this  was  a  mere  personal  contract.    If  he  had  sold 
the  property  and  disposed  of  the  proceeds,  he  might  have  ren- 
dered himself  liable  to  legal  proceedings,  on  the  ground  that  he 
had  put  it  out  of  his  power  to  fulfil  his  obligation  ;  but  he  would 
not  have  been  guilty  of  a  breach  of  trust  or  brought  himself 
within  the  reach  of  the  criminal  law. 

The  section  of  the  Bankruptcy  (Scotland)  Act,  which  relates  to 
the  vesting  of  the  bankrupt's  estate  in  his  trustees,  is  the  102nd. 
The  first  part  of  that  section  enacts  what  is  to  vest  in  the  trustee ; 
(1)  December  8,  1803,  Mor.  Diet.  10,269. 
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H.  L.  (Sc.)  the  following  sub-sections  have  in  view  the  making  that  vesting 

1892  effectual,  and  accordingly  prescribe  what  is  to  be  the  nature  and 

Heritable  effect  of  the  vesting.    The  section  commences  in  these  terms  : 

^^^f^^r  "  The  act  and  warrant  of  confirmation  in  favour  of  the  trustee 

SIONARY 

Company    shall,  ipso  jure,  transfer  to  and  vest  in  him,  or  any  succeeding 
MiLLAE.    trustee,  for  behoof  of  the  creditors  absolutely  and  irredeemably 
Lord  Herscheii.  as  at  the  date  of  the  sequestration,  with  all  right,  title,  and 
interest,  the  whole  property  of  the  debtor,  to  the  effect  fol- 
lowing." 

For  some  reason  which  is  not  apparent  this  part  of  the  section 
was  not  alluded  to  in  the  Court  below,  the  only  words  discussed 
being  those  which  have  reference  to  the  effect  of  the  vesting  of 
the  heritable  estate.  But  unless  any  subject  be  within  the 
words  with  which  the  section  commences,  the  remaining  provi- 
sions of  the  section  become  irrelevant.  Wherever,  therefore,  it  has 
to  be  determined  whether  heritable  or  any  other  estate  vested  in 
the  trustee,  the  first  question  which  arises  is.  Was  it "  the  property 
of  the  debtor  ?  "  The  expression  is  not  a  technical  one,  but  is 
obviously  intended  to  comprise  all  that  would  ordinarily  be  un- 
derstood as  covered  by  it.  It  cannot  be  doubted  that  it  includes 
all  beneficial  interests  possessed  by  the  bankrupt,  even  though  the 
property  be  vested  in  other  persons  as  trustees  for  him.  On  the 
other  hand,  I  cannot  think,  unless  compelled  by  authority  to 
take  that  view,  that  it  includes,  or  was  ever  intended  to  include, 
estates  of  which  the  bankrupt  was  a  bare  trustee,  and  in  which  he 
had  no  beneficial  interest. 

The  2nd  sub-section,  which  was  so  much  discussed  in  the 
Court  below,  and  which  only  applies,  as  I  have  pointed  out,  to 
that  which  comes  within  the  description  "  property  of  the  debtor," 
itself  commences  with  these  words :  "  The  whole  heritable  estate 
belonging  to  the  bankrupt  in  Scotland  to  the  same  effect,"  &c. 
The  words  "  belonging  to  "  are  not  technical ;  and  I  do  not 
think  that  a  heritable  estate  of  which  the  bankrupt  is  a  bare 
trustee  and  in  which  he  has  no  beneficial  interest  can  with  any 
propriety  be  said  to  '*  belong  "  to  him. 

It  was  indeed  suggested,  and  the  view  found  some  favour  in 
the  Court  below,  that  the  trustee  in  the  sequestration  was  to  be 
regarded  as  an  onerous  and  bona  fide  alienee  from  the  bankrupt. 
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I  am  unable  to  accede  to  this  view.    I  do  not  think  that  he  is  H.  L.  (Sc.) 

an  onerous  alienee  within  the  principle  which  renders  the  title  1892 

of  such  a  person  valid  even  though  it  be  obtained  from  a  bare  heritable 

trustee  in  fraud  of  the  beneficial  owner.    That  he  is  not  such  an  Rever- 
sionary 

alienee  appears  to  me  to  be  well  established  in  the  law  of  Scot-  Cojipany 

V. 

land  as  regards  property  other  than  heritable,  and  I  fail  to  see  Millar. 
any  ground  for  a  distinction  in  this  respect  between  heritable  Lord  Herscheii. 
and  other  descriptions  of  property. 

It  is  to  be  observed  that  the  Bankruptcy  Act  of  1783  required 
the  bankrupt,  under  the  penalty  of  imprisonment,  to  make  over 
to  the  trustee  "his  whole  real  and  personal  estate  wherever 
situated."  There  were  corresponding  provisions  in  the  Acts  of 
1793  and  1814.  I  cannot  think  that  it  was  the  intention  of  the 
legislature  to  compel  a  bankrupt  to  convey  to  his  trustee,  for  the 
benefit  of  his  creditors,  property  which  he  could  not  dispose  of 
to  any  creditor  at  the  time  of  sequestration  without  being  guilty 
of  a  criminal  breach  of  trust.  The  Act  of  1839,  which  preceded 
the  one  now  in  force,  vested  in  the  trustee  the  heritable  estates 
"  lelonging  to  the  bankrupt  in  Scotland."  I  have  already  com- 
mented on  these  words  in  connection  with  their  use  in  the  pre- 
sent Act. 

The  only  case  which,  to  my  mind,  can  even  plausibly  be  said 
to  be  inconsistent  with  the  view  I  take  of  the  statutes,  is  the 
case  of  Jeffrey  v.  Faul  (1)  in  this  House.  Lord  Brougham,  in 
pronouncing  his  decision,  assigned  no  reasons  for  the  conclusion 
at  which  he  had  arrived.  It  can  therefore  only  be  said  to  be  an 
authority  for  the  proposition  contended  for  by  the  respondent,  if 
no  other  ground  for  the  judgment  is  reasonably  conceivable. 
The  circumstances  of  that  case  were  peculiar.  It  was  a  contest 
between  two  trustees  and  the  representative  of  a  third  who  had 
become  bankrupt.  All  the  trustees  had  made  advances  to  the 
trust  estate,  and  one  contention  put  forward  on  behalf  of  the 
trustee  in  the  sequestration  was  that  the  bond  which  was  then  in 
question  had,  by  reason  of  the  advances  they  had  made,  been 
held  by  the  three  trustees  in  equal  shares  in  their  own  right, 
and  not  on  behalf  of  their  trust.  Whether  this  was  the  ground 
of  Lord  Brougham's  judgment  it  is  impossible  to  say ;  but  I 
(1)  1  Shaw  «&  McL.  767. 
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H.  L.  (Sc.)  think  it  much  more  likely  that  it  was  than  that  he  should  have 
1892       determined,  without  statement  made  or  reason  given,  the  im- 
Heritable  portant  principle  contended  for,  affecting  as  it  does  so  seriously 
Snaey     ^ig^ts  of  property,  and  being  applicable  to  every  sequestration 
Company    which  should  thereafter  occur  in  Scotland. 
Millar.       For  these  reasons  I  am  of  opinion  that  the  interlocutor 
Lord  Herscheii.  appealed  from  should  be  reversed,  that  it  should  be  declared  that 
the  subjects  in  question  did  not  pass  to  the  respondent,  and  that 
the  appellants,  as  beneficial  owners,  are  entitled  to  the  sum  con- 
signed in  bank,  and  that  the  respondent  do  pay  the  costs  of  this 
appeal. 

LoED  Watson  : — 

My  Lords,  the  facts  giving  rise  to  the  question  of  law  in- 
volved in  this  appeal  are  fully  set  forth  in  a  special  case  sub- 
mitted by  the  parties  for  the  opinion  of  the  First  Division  of 
the  Court  of  Session,  and  so  far  as  material  may  be  shortly 
stated. 

The  appellants  in  May,  1882,  purchased  through  Daniel  Smith 
M*Kay,  who  was  at  that  time  their  manager,  certain  heritable 
subjects  in  Edinburgh  at  the  price  of  £2150.  The  disposition, 
which  is  absolute  and  unqualified  in  its  terms,  was  taken  to 
M*Kay  as  an  individual,  and  was  recorded  by  him  in  the  appro- 
priate Kegister  of  Sasines  on  the  14th  of  September,  1882.  Part 
of  the  price  was  obtained  by  his  granting  a  bond  and  disposition 
in  security  over  the  subjects  for  a  loan  of  £1450,  which  was  re- 
corded in  the  Eegister  of  Sasines  of  the  same  date  with  the  dis- 
position, and  the  balance  was  provided  by  the  appellants.  M*Kay 
ceased  to  be  their  manager  in  February,  1886,  and  on  the  17th 
of  May,  1886,  he  executed  in  their  favour  a  formal  back  bond,  or 
declaration  of  trust,  by  which  he  acknowledged  that  he  was  vested 
with  the  subjects  in  trust  only  for  behoof  of  the  appellants,  and 
undertook  that,  whenever  required  to  do  so,  he  would  subscribe 
and  deliver  a  formal  and  valid  conveyance  in  favour  of  any  per- 
son or  persons  whom  they  might  name. 

The  appellants  neither  recorded  their  back  bond  nor  required 
M*Kay  to  denude ;  and  the  feudal  title  to  the  subjects  continued 
to  stand  in  his  name  as  absolute  proprietor  until  the  2nd  of 
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December,  1890,  when  his  estates  were  sequestrated  in  terms  of  H.  L.  (Sc.) 
the  Bankruptcy  (Scotland)  Act,  1856  (19  &  20  Yict.  c.  79).  The  1892 
respondent  was  duly  appointed  trustee  in  the  sequestration,  and  Heritable 
in  that  capacity  he  asserts  his  right  to  hold  and  realize  the  sub-  s^onaey 
jects  as  part  of  the  bankrupt's  heritable  estate,  for  behoof  of  his  Company 
creditors,  leaving  the  appellants  to  rank  for  a  dividend,  as  per-  Millaf. 
sonal  creditors  in  respect  of  their  beneficial  interest.    The  appel-   Lo.d  Watson, 
lants,  on  the  other  hand,  maintain  that  the  subjects  did  not 
form  part  of  the  bankrupt's  estate  within  the  meaning  of  the 
Act,  and  did  not  pass  to  the  respondent  as  trustee  in  the  seques- 
tration. 

The  subjects  were  sold  in  March,  1891,  with  the  consent  of 
both  parties  and  under  reservation  of  their  respective  claims. 
After  paying  the  heritable  bond  with  interest  and  the  expenses 
of  sale,  there  remained  a  balance  of  £365,  which  was  consigned 
in  bank  to  abide  the  issue  of  this  litigation. 

By  the  interlocutor  appealed  from  the  majority  of  the  First 
Division,  consisting  of  the  late  Lord  President  Inglis,  with  Lords 
Adam  and  Kinnear,  declared  that  the  respondent,  as  trustee  on 
McKay's  sequestrated  estate,  took  the  subjects  in  question,  which 
were  vested  absolutely  in  the  bankrupt,  free  of  the  latent  trust 
in  favour  of  the  appellants ;  and  that  the  appellants  are  only 
entitled  to  rank  on  the  sequestrated  estate  for  the  value  of  the 
subjects,  and  are  not  entitled  to  recover  the  same  from  the  re- 
spondent as  their  own  property.  In  pursuance  of  that  declara- 
tion their  Lordships  found  that  the  consigned  money  belongs  to 
the  respondent.  From  that  judgment  Lord  McLaren,  the  only 
other  member  of  the  Court,  strongly  dissented. 

It  is  sufficiently  obvious  that  the  controversy  between  these 
parties  must  depend  upon  the  terms  in  which  the  right  of  the 
trustee  in  a  sequestration  is  defined  by  the  Act  of  1856.  Before 
adverting  to  the  language  of  the  statute,  I  think  it  may  be 
useful  to  consider  the  nature  of  the  relations  existing  between 
a  solvent  trustee  who  is  feudally  vested  in  the  heritable  estate  of 
the  trust  by  a  title  ex  facie  absolute,  and  his  cestui  que  trust, 
whose  right  rests  upon  a  latent  back  bond.  As  between  them 
there  can,  in  my  opinion,  be  no  doubt  that  according  to  the  law 
of  Scotland  the  one,  though  possessed  of  the  legal  title  and 
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being  the  apparent  owner,  is  in  reality  a  bare  trustee  ;  and  that 
the  other,  to  whom  the  whole  beneficial  interest  belongs,  is  the 
true  owner.  Upon  that  point  the  opinions  expressed  by  noble 
and  learned  Lords  in  Union  Banh  of  Scotland  v.  National  Bank  of 
Scotland  (1),  and  by  those  learned  judges  of  the  Court  of  Session, 
with  whom  their  Lordships  in  that  case  agreed,  appear  to  me  to 
be  conclusive.  But  in  that  state  of  the  title  the  trustee,  though 
his  action  may  be  in  breach  of  duty,  or  even  grossly  fraudulent, 
can  communicate  a  valid  right  to  a  purchaser,  or  a  lender  on  the 
security  of  the  trust  estate  who  transacts  with  him  for  value,  and 
without  notice  of  the  interest  of  the  beneficiary. 

That  rule,  which  alike  applies  to  moveable  and  heritable 
estate,  was  finally  settled  in  the  law  of  Scotland  by  the  judgment 
of  this  House  in  Bed/earn  v.  Sommervail  (2),  an  authority  which 
seems  to  have  been  regarded  by  the  Lord  President  as  practi- 
cally decisive  of  the  present  case.  It  must,  however,  be  kept  in 
view  that  the  validity  of  a  right  acquired  in  such  circumstances 
by  a  bona  fide  disponee  for  value  does  not  rest  upon  the  re- 
cognition of  any  power  in  the  trustee  which  he  can  lawfully 
exercise,  because  breach  of  trust  duty  and  wilful  fraud  can  never 
be  in  themselves  lawful,  but  upon  the  well-known  principle  that 
a  true  owner  who  chooses  to  conceal  his  right  from  the  public, 
and  to  clothe  his  trustee  with  all  the  indicia  of  ownership,  is 
thereby  barred  from  challenging  rights  acquired  by  innocent 
third  parties  for  onerous  considerations  under  contracts  with  his 
fraudulent  trustee. 

It  is  also  necessary  to  keep  in  view  that  the  rule  of  personal 
bar  which  thus  protects  transactions  with  the  trustee  from  chal- 
lenge by  the  cestui  que  trust,  only  applies  to  transactions  which 
affect  and  create  an  interest  in  the  trust  estate.  Personal  cre- 
ditors of  the  trustee,  who  neither  stipulate  for  nor  obtain  any 
conveyance  to  that  estate,  do  not,  in  the  sense  of  law,  transact  on 
the  faith  of  its  being  the  property  of  the  trustee.  As  Lord 
M'Laren  observed  in  this  case  (3)  :  "  Creditors  in  general  do  not 
give  credit  to  a  bankrupt  in  reliance  upon  any  supposed  pre- 
sumption that  property  standing  in  his  name  is  his  private 

(1)  12  App.  Cas.  53.  (2)  1  Dow.  50;  5  Pat.  App.  Cas.  707. 

(3)  18  Court  Sess.  Cas.  4th  Series  (Rettie),  at  p.  1175. 
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property.    Unless  they  are  going  to  advance  money  on  the    H.L.  (So.) 
heritable  security,  they  know  nothing  of  his  title-deeds  and  trust  1892 
only  to  his  personal  credit."    Accordingly,  the  contraction  of  heritable 
debts  by  the  trustee,  whilst  the  trust  is  latent,  creates  no  nexus  ^onaet 
over  the  trust  estate  in  favour  of  personal  creditors.    If  they  Company 
proceeded  to  attach  the  trust  estate  on  the  footing  of  its  belong-  Millae. 
ing  to  their  debtor,  the  beneficiary  could  defeat  their  diligence   Lord  Watson, 
by  appearing  to  vindicate  his  right.    An  adjudging  creditor 
gives  no  new  consideration  for  the  interest  in  the  estate  which 
he  secures  by  the  process  of  adjudication  ;  and,  in  my  opinion, 
he  can  be  in  no  better  position,  in  a  question  with  the  cestui 
que  trust,  than  if  he  had  obtained  a  conveyance  without  value 
from  the  trustee.    That  appears  to  me  to  have  been  the  ratio  of 
the  decision  in  Thomson  v.  Douglas  Heron  and  Company,  which  is 
reported  in  Morison's  Dictionary  (1),  and  also  by  Lord  Hailes  (2). 
In  that  case  Thomson  disposed  his  lands  to  his  agent,  Armstrong, 
"  in  order  that  he  might  sell  the  same  and  apply  the  proceeds 
for  behoof  of  Thomson."    In  making  up  a  title  by  charter  of 
resignation  Armstrong  omitted  these  words  from  the  procuratory, 
so  that  the  qualification  of  his  right  did  not  appear  on  the 
record.    He  then,  instead  of  selling,  borrowed  money  for  his  own 
purposes  from  Douglas  Heron  &  Co.,  and  conveyed  the  lands  to 
them  in  security  of  the  debt ;  and  subsequently  some  of  his 
general  creditors  obtained  decrees  of  adjudication,  upon  which 
they  were  not  infeft.    Thomson  brought  a  reduction  of  Arm- 
strong's title,  and  of  these  rights  flowing  from  him,  upon  the 
allegation  of  Armstrong's  fraud ;  and  the  Court  found  "  that 
the  allegation  of  fraud  was  not  relevant  against  the  heritable 
securities  and  infeftments,  but  that  it  was  relevant  as  to  the 
creditors — adjudgers."    The  report  in  Morison,  which  is  taken  • 
from  the  Faculty  Collection,  contains  certain  observations  which 
are  said  to  have  been  made  by  the  Bench ;  but  Lord  Hailes, 
who  was  himself  a  party  to  the  decision,  has  noted  the  opinions 
delivered  by  the  Lord  Justice  Clerk,  Braxfield,  and  by  Lord 
Monboddo,  as  containing  what  he  at  the  time  understood  to  be 
the  grounds  upon  which  it  proceeded.     Lord  Braxfield,  than 
whom  there  is  no  higher  authority  in  this  department  of  the 
(1)  November  15,  1786,  Mor.  Diet.  10,229.  (2)  Hailes'  Dec.  1002. 
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H.  L.  (Sc.)  law,  said :  "  I  think  that  Mr.  Armstrong  might  have  sold  for  a 
1892       price,  and  the  purchaser  would  have  been  secured  by  his  bona 
Heritable  fides.     The  same  is  the  case  as  to  heritable  creditors.  The 
s^oNAEY     ^^^^      different  as  to  adjudgers.    They  are  not  on  the  same 
Company    footing  with  Mr.  Armstrong  selling  for  a  price."  *  The  same  dis- 
MiLLAE.     tinction  based  upon  the  obvious  fact  that  the  heritable  creditor 
Lord  Walsou.  ■.does,  and  the  adjudging  creditor  does  not,  give  value  for  the 
interest  which  he  takes  in  the  land,  is  thus  tersely  stated  by 
Lord  Monboddo  :  "  An  heritable  bond  is  good  because  it  is  the 
price  of  the  estate;  the  adjudger  seeks  to  mend  his  former 
security." 

It  was  argued  for  the  respondent,  on  the  strength  of  some 
dicta  by  institutional  writers,  that  Thomson  v.  Douglas  Heron  and 
Com'pany  (1)  was  overruled  in  the  subsequent  case  of  Bussell  v. 
Boss's  Creditors  (2) ;  but  the  argument,  when  examined,  is  really 
destitute  of  foundation.  Among  the  observations  attributed  to 
the  Bench  in  Morison's  report  of  the  earlier  case,  is  one  to  the 
effect  that  the  adjudging  creditors  must  take  the  right  of  their 
debtor  tantum  et  tale,  as  it  was  in  his  person."  A  second  and 
brief  report  of  the  same  case  in  Morison's  Dictionary  (3)  bears 
that  "  the  Court  did  not  mean  to  lay  down  the  rule  in  general 
that  adjudgers  must  take  tantum  et  tale ; "  and  the  same  remark 
was  made  by  the  Court  in  Bussell  v.  Boss's  Creditors  (2).  What 
appears  to  me  to  have  been  decided  in  Thomson  v.  Douglas 
Heron  and  Company  (1)  was,  that  creditors  who  have  given  no 
value  for  the  right  cannot  carry  off  from  the  true  owner  property 
standing  in  the  name  of  their  debtor,  in  which  he  has  no  bene- 
ficial interest — a  decision  perfectly  sound  in  principle.  In 
Bussell  V.  Boss's  Creditors  (2),  there  was  no  question  of  trust; 
and  it  was  sought,  unsuccessfully,  to  apply  the  doctrine  of 
tantum  et  tale  to  creditors  who  had  completed  a  feudal  title  by 
adjudication  to  lands  of  which  their  debtor  was  the  beneficial 
owner,  in  competition  with  others  who  had  prior  but  merely  per- 
sonal rights  to  demand  a  conveyance  from  him.  I  do  not  doubt 
that,  in  such  circumstances,  the  doctrine  of  tantum  et  tale  has 

(1)  Mor.  Diet.  10,229 ;  10,299 ;  9  (2)  January  31,  1792,  Mor.  Diet. 
Fac.  Coll.  453  ;  Hailes'  Dee.  1002.  10,300. 

(3)  Mor.  Diet.  10,299.] 
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no  application.    It  was  rejected  by  the  Court  of  Session  in  H.  L.  (So.) 
Mitchells  v.  Ferguson  (I) ;  Wylie  v.  Duncan  (2) ;  and  in  Mansfield  i892 
V.  Walker  and  Others  (3),  which  was  appealed  to  this  House,  and  heritable 
there  affirmed  (4),  upon  the  special  ground  that  the  bond  of 
corroboration  upon  which  the  appellant  relied  was  granted  by 
the  bankrupt  after  he  had  been  divested  of  his  estates  through 
the  operation  of  the  Act  54  Geo.  3,  c.  137.    These  authorities 
were  brought  fully  under  your  Lordships'  notice  by  counsel; 
but,  in  my  opinion,  they  have  little,  if  any,  bearing  upon  the 
point  which  your  Lordships  have  to  decide,  because  in  all  of 
them  the  competition  related,  not  to  estate  held  by  the  bank- 
rupt under  a  bare  trust,  but  to  estate  of  which  he  was  the 
beneficial  proprietor. 

I  agree  with  the  late  Lord  President  in  thinking  that  the 
opinions  expressed  by  Lord  Westbury  in  Fleeming  v.  Howden  (5), 
with  reference  to  the  nature  of  the  interest  which  a  trustee  in 
sequestration  takes  in  the  heritable  estate  of  the  bankrupt, 
require  considerable  modification.  They  were  strictly  obiter, 
because  in  that  case  the  clause  of  devolution  upon  which  the 
successful  claim  of  the  heir-substitute  depended,  whether  it  be 
regarded  as  constituting  a  trust  in  the  bankrupt  or  a  qualifica- 
tion of  his  right,  was  apparent  upon  the  face  of  his  recorded 
title. 

But  these  considerations  as  to  preferences  between  the  trustee 
and  a  creditor,  and  as  to  the  doctrine  of  tantum  et  tale,  when  the 
subject  of  competition  is  the  undoubted  property  of  the  bank- 
rupt, are,  in  my  opinion,  of  very  secondary  importance  in  this 
case.~  It  does  not  admit  of  dispute  that  all  property,  whether 
heritable  or  moveable,  in  which  the  bankrupt  has  a  beneficial 
interest,  whether  the  title  be  in  him  or  in  a  trustee  for  him,  to 
the  extent  of  that  interest,  passes  to  and  vests  in  the  trustee  in 
his  sequestration,  under  the  Act  of  1856,  which  also  makes  pro- 
vision for  the  extent  and  effect  to  which  it  shall  vest  in  the 
trustee,  as  in  a  question  with  creditors  having  claims  upon  it. 


(1)  Feb.  13, 1781, Mor.  Diet.  10, 296.        (3)  11  Court  Sess.  Cas.  1st  Series 

(2)  December  8,  1803,  Mor.  Diet.     (Shaw),  813. 

10,269.  (4)  1  Shaw  &  M'L.  Ap.  Ca.  203. 

(5)  6  Court  Sess.  Cas.  3rd  Series  (Maepherson)  (H.  L.),  121. 
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H.  L.  (Sc.)  What  shall  vest,  and  what  shall  be  the  effect  of  vesting,  are  two 
1892       different  things,  and  they  are  separately  dealt  with  in  the  statute. 

Heeitable  opinion  two  questions  arise  in  this  case  upon  the  Act  of 

sBmTKY  1^^^  •  First,  do  the  subjects  in  question  fall  within  the  statutory 
Company  definition  of  property  which  passes  to  the  trustee  for  behoof  of 
MiLLAE.    the  bankrupt's  creditors?    Secondly,  if  they  do,  what  is  the 

Lord  Watson,  right  of  the  appellants  as  against  the  respondent  ?  It  is  mani- 
festly  idle  to  consider  what  may  be  the  effect  of  these  subjects 
vesting  in  the  respondent  until  it  has  been  shewn  that  they  did 
vest  in  him.  Yet  the  learned  judges  of  the  First  Division  seem 
to  have  confined  their  attention  to  the  second  of  these  questions. 
They  all  refer  to  and  discuss  the  enactments  relating  to  the 
effect  of  vesting,  and  they  take  no  notice  of  the  statutory 
definition  of  the  property  which  is  to  vest. 

Sect.  102  of  the  Bankruptcy  (Scotland)  Act  contains  the  whole 
of  its  provisions  which  deal  expressly  with  the  vesting  of  the 
bankrupt's  estates  in  his  trustee  and  its  effect.  The  structure 
of  the  clause  is  worthy  of  observation.  It  first  of  all  prescribes 
what  property  is  to  vest  in  the  trustee,  and  then  goes  on  to 
define,  in  three  sub-sections,  to  what  effect  (1.)  moveable  estate 
and  effects  wherever  situated,  (2.)  heritable  estate  in  Scotland, 
and  (3.)  heritable  estate  in  England,  Ireland,  or  any  of  Her 
Majesty's  dominions,  are  to  become  vested  in  him.  Omitting 
the  sub-sections,  clause  102  is  in  these  terms :  "  The  act  and 
warrant  of  confirmation  in  favour  of  the  trustee  shall,  ipso  jure, 
transfer  to  and  vest  in  him  or  any  succeeding  trustee,  for  behoof 
of  the  creditors,  absolutely  and  irredeemably,  as  at  the  date  of 
the  sequestration,  with  all  right,  title,  and  interest,  the  whole  jpro- 
jperty  of  the  debtor,  to  the  effect  following." 

Were  the  subjects  in  dispute  the  property  of  M*Kay,  within 
the  meaning  of  that  enactment,  at  the  date  of  his  sequestration  ? 
Upon  the  language  of  the  statute,  that  appears  to  me  to  be  a 
very  simple  question,  admitting  only  of  a  negative  answer.  An 
apparent  title  to  land  or  personal  estate,  carrying  no  real  right 
of  property  with  it,  does  not,  in  the  ordinary  or  in  any  true  legal 
sense,  make  such  land  or  personal  estate  the  property  of  the 
person  who  holds  the  title.  That  which,  in  legal  as  well  as  in 
conventional  language,  is  described  as  a  man's  property  is  estate, 
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whether  heritable  or  moveable,  in  which  he  has  a  beneficial 
interest  which  the  law  allows  him  to  dispose  of.  It  does  not 
include  estate  in  which  he  has  no  beneficial  interest,  and  which 
he  cannot  dispose  of  without  committing  a  fraud.  It  is  true  that 
the  law  will  sustain  a  right  created  by  his  fraudulent  alienation 
in  the  person  of  a  bona  fide  alienee  for  value,  but  not,  as  has 
been  already  pointed  out,  upon  the  ground  that  the  thing 
alienated  was  the  property  of  his  author.  The  respondent,  as 
representing  creditors  who  had  no  dealings  with  the  bankrupt  in 
relation  to  the  estate  of  which  the  appellants  had  the  beneficial 
fee,  and  who  have  given  no  value  for  the  interest  which  he 
claims  on  their  behalf,  does  not  stand  in  the  position  of  an 
onerous  and  bona  fide  alienee,  and  cannot  take  benefit  from  the 
principle  which  validates  the  right  of  the  latter. 

I  am  confirmed  in  these  views  by  a  reference  to  previous 
statutes  regulating  the  process  of  sequestration  in  Scotland,  of 
which  there  were  no  less  than  five  prior  to  the  consolidating  Act 
of  1856.  The  first  of  them  (12  G-eo.  3,  c.  72),  passed  in  1772, 
only  applied  to  the  personal  estate  of  the  debtor;  but  the  next 
and  all  subsequent  Acts  embrace  his  heritable  as  well  as  his 
personal  estate,  making  them  a  common  fund  for  distribution 
among  his  creditors,  according  to  their  respective  rights  and 
preferences.  The  object  of  the  progressive  legislation,  which  has 
culminated  in  the  Act  of  1856,  has  not  been  to  alter  or  extend 
the  definition  of  the  bankrupt's  property  available  for  distribu- 
tion, but  to  simplify  procedure,  and  to  put  an  end  to  the  possi- 
bility of  individual  creditors  obtaining  preferable  securities  over 
the .  estate,  after  sequestration,  by  giving  the  trustee,  when 
appointed,  a  complete  and  absolute  title  as  at  its  date. 

The  Act  23  Geo.  3,  c.  18,  the  first  which  brought  real  estate 
within  the  scope  of  the  sequestration,  by  sect.  19,  made  it  incum- 
bent on  the  bankrupt,  when  ordered  by  the  Court,  to  execute  a 
disposition  or  dispositions  making  over  to  the  trustee  and  his 
successors  in  that  office  "  his  whole  real  and  personal  estate, 
wherever  situated."  In  the  event  of  his  refusal  to  convey,  the 
Court  was  authorized  to  punish  the  bankrupt  by  imprisonment, 
and,  if  necessary,  to  issue  a  decree  finding  "  the  property  of  the 
whole  sequestrated  estate  and  effects  real  and  personal "  to  be  in 


H.  L.  (So.) 
1892 


Heritable 
Rever- 

SIONABY 

Company 

V. 

MiLLAK. 

Lord  Watson. 


616 


HOUSE  OF  LOEDS 


[1892} 


H.  L.  (Sc.) 
1892 

Heritable 
Eever- 

SIONARY 

Company 

V. 

Millar. 
Lord  Watson. 


the  trustee,  and  adjudging  to  him  the  whole  lands  and  heritable 
estate  within  its  jurisdiction.  These  provisions  were  in  substance 
re-enacted  by  the  23rd  section  of  33  Geo.  3,  c.  74,  in  which  the 
property  which  the  bankrupt  was  bound  to  convey  under  pain 
of  imprisonment  is  described  as  "his  whole  estate  and  effects 
heritable  and  moveable,  real  and  personal,  wherever  situated." 
Similar  provisions  were  made  for  vesting  the  sequestrated  estate 
in  the  trustee  by  sect.  29  of  the  Act  54  Geo.  3,  c.  137,  which 
describes  the  property  to  be  conveyed  to  him  by  the  bankrupt 
in  the  same  terms  with  the  preceding  statute  of  1793.  In  1839 
the  Act  2  &  3  Yict.  c.  41,  the  immediate  predecessor  of  the  Act 
of  1856,  by  sect.  79,  vested  directly  in  the  trustee,  by  force  of 
statute,  and  without  the  intervention  either  of  the  bankrupt 
himself  or  of  the  Court,  the  whole  heritable  estates  "  belonging 
to  the  bankrupt  in  Scotland." 

I  venture  to  think  that  the  property  described  in  these  four 
Acts  as  falling  within  the  sequestration  includes  no  heritable  or 
other  estate  of  which  the  bankrupt  was  not  the  true  owner.  That 
construction  gives  effect  to  the  literal  meaning  of  their  language ; 
and  it  is,  to  my  mind,  hardly  conceivable  that  the  legislature 
should  have  intended  to  confiscate  the  property  of  persons  other 
than  the  bankrupt  for  the  behoof  of  his  creditors,  by  requiring  him 
to  execute  a  disposition  in  favour  of  the  trustee,  which,  but  for  the 
statute,  he  could  not  have  granted,  without  being  guilty  of  the 
crime  of  breach  of  trust  and  embezzlement.  I  can  find  nothing 
in  these  statutes  which  lends  countenance  to  the  suggestion  that 
the  legislature  meant  to  compel  any  such  fraudulent  proceeding. 

The  principle  which  ought  to  govern  the  decision  of  this 

case  was,  in  my  opinion,  rightly  understood  and  applied  by 

the  Court  of  Session  in  Gordon  v.  Cheyne  (1),  and  a  case  of 

earlier  date,  Dingwall  v.  Maccomhie  (2).    There  is  not  a  report  of 

the  opinions,  if  any,  delivered  in  Gordon  v.  Cheyne  (1) ;  but 

Maceomhies  Case  is  reported  in  a  footnote  (2),  together  with 

the  opinions  of  the  judges  by  whom  it  was  decided.    The  same 

point  was  raised  in  each  of  these  cases.    In  Dingwall  v.  Mac- 

eombie  (2)  the  debtor  was  ex  facie  absolute  proprietor  of  two 

(1)  2  Court  Sess.  Cas.  1st  Series  (2)  2  Court  Sess.  Cas.  1st  Series 
(Shaw),  (2nd  ed.),  566.  (Shaw),  (2nd  ed.),  567,  n. 
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shares  of  the  Aberdeen  Shipping  Company,  which  he  held  in  H.  L.  (Sc.) 
trust  for  Dingwall ;  and  the  trust  being  still  latent,  he  being  at  1892 
the  time  insolvent,  conveyed  these  shares  to  Maccombie  for  heritable 
behoof  of  his  creditors.    In  Gordon  v.  Gheyne  (1),  the  bankrupt  f^^^^^ 
at  the  date  of  his  sequestration  held  one  share  in  the  same  com-  Company 
pany,  as  absolute  proprietor  under  a  latent  trust  for  Gordon,  the  Millab.; 
true  owner.    Accordingly,  the  competition  in  both  cases  lay  LordWatson. 
between  the  true  owner  and  a  trustee  for  creditors,  the  only 
difference  being  that  in  the  one  the  trustee  had  a  legal,  and  in 
the  other  a  voluntary,  disposition  of  the  whole  property  belong- 
ing to  the  insolvent.    The  Court  in  both  decided  in  favour  of 
the  cestui  que  trust ;  and  their  decisions  have  since  been  accepted 
as  conclusively  settling  that  incorporeal  personal  rights,  affected 
by  a  latent  trust,  though  vested  in  the  bankrupt  by  a  title  ex 
facie  absolute,  do  not  pass  to  the  trustee  in  his  sequestration. 

The  decision  of  this  House  in  Bed/earn  v.  Sommervail  (2),  which 
appeared  to  one  learned  judge  to  be  conclusive  against  the  appel- 
lant, related  to  an  incorporeal  moveable  right,  being  a  share  in  a 
private  trading  society.  If  that  decision  were  adverse  to  the 
appellant's  claim,  it  would  a  fortiori  be  fatal  to  the  authority  of 
Dingwall  v.  Maccombie  (3)  and  Gordon  v.  Gheyne  (1).  The  rule 
followed  by  the  House  in  Bed/earn  v.  Sommervail  (2)  does  not  con- 
flict with  these  cases,  which  decide,  in  my  opinion  rightly,  that 
a  trustee  for  general  creditors,  whether  by  voluntary  conveyance 
from  the  bankrupt  or  taking  right  under  the  Sequestration  Acts, 
cannot  plead  the  equities  competent  to  a  person  who  has  acquired 
an  interest  in  the  trust  property  from  the  bankrupt  in  bona  fide 
and  for  onerous  cause.  And  so  far  as  concerns  the  right  of  the 
trustee  in  sequestration,  I  am  unable  to  discover  any  ground, 
either  in  common  sense  or  in  legal  principle,  for  making  a  dis- 
tinction between  heritable  and  moveable  rights  vested  in  the 
bankrupt  subject  to  a  latent  trust,  and  for  holding  that  the 
heritable  right  is,  and  that  the  moveable  right  is  not,  carried  by 
the  sequestration. 

Lord  Adam  and  also  Lord  Kinnear  appear  to  have  held  that 

(1)  2  Court  Sess.  Cas.  1st  Series        (2)  1  Dow.  50;  5  Pat.  App.  Cas. 
(Shaw),  (2iid  ed.),  566.  707. 

(3)  2  Court  Sess.  Cas.  1st  Series  (Shaw),  (2nd  ed.),  567,  n. 
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the  present  question  was  concluded  by  the  decisions  of  the  Court 
of  Session  in  Wylie  v.  Duncan  (1),  and  of  this  House  in  Jeffrey  v. 
Faiil  (2)  ;  but  I  venture  to  think  that  their  opinion  is  based 
upon  a  misapprehension  of  what  was  really  decided  in  these 
cases. 

I  have  already  stated  what  I  believe  to  have  been  the  import 
of  the  judgment  in  Wylie  v.  Duncan  (1)  and  similar  cases  ;  and 
I  have  only  to  remark  further,  that  a  personal  obligation  to  con- 
vey heritable  estate,  undertaken  by  one  who  is  the  beneficial  as 
well  as  the  feudal  owner,  does  not,  according  to  the  law  of  Scot- 
land, denude  him  of  his  beneficial  interest,  or  confer  upon  the 
person  to  whom  it  was  contracted  either  the  character  or  the 
rights  of  a  trust  beneficiary. 

The  case  of  Jeffrey  v.  Faul  (2)  was  very  special  in  its  circum- 
stances. Harley,  an  insolvent,  compounded  with  his  creditors, 
and,  in  order  to  secure  the  cautioners  for  his  composition,  con- 
veyed certain  heritable  subjects  belonging  to  him,  to  himself 
and  them,  in  trust,  with  power  to  sell  or  burden,  for  repayment 
of  any  advances  made  by  them  on  his  behalf,  and  for  payment  of 
any  balance  remaining  to  himself,  his  heirs,  or  disponees.  The 
trustees  sold  part  of  the  subjects,  and  took  from  the  purchaser  a 
heritable  bond  and  disposition  in  security  for  £400  payable  to 
three  of  their  number.  Cook,  Cuthill,  and  Paul,  as  individuals. 
Cuthill  became  bankrupt  at  a  time  when  the  sums  advanced  and 
liabilities  incurred  by  the  cautioners  exceeded  the  value  of  the 
trust  estate.  Jeffrey,  as  trustee  in  Cuthill's  sequestration,  claimed 
one-third  of  the  sum  contained  in  the  bond  as  belonging  to 
the  bankrupt,  and  was  opposed  by  the  solvent  cautioners,  who 
maintained  that  the  bond  was  trust  property.  The  Court  of 
Session  rejected  Jeffrey's  claim ;  but  on  appeal  to  this  House  it 
was  sustained.  The  report  in  the  Court  of  Session  (3)  assigns  no 
reasons  for  the  judgment ;  and,  in  this  House,  Lord  Brougham, 
sitting  alone,  moved  its  reversal  without  explanation  or  comment. 
In  these  circumstances,  I  find  it  impossible  to  regard  the  judg- 
ment of  that  noble  and  learned  Lord  as  a  decision  upon  the 
point  raised  in  this  appeal.    The  pleadings  of  the  appellant  in 

(1)  December  8,  1803,  Mor.  Diet.  10,269.  (2)  1  Shaw  &  McL.  767. 

(3)  12  Court  Sess.  Gas.  1st  Series  (Shaw),  718. 
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this  House  disclose  that  he  claimed  a  third  share  of  the  bond  on  H.  L.  (Sc.) 

the  footing  that  the  bond  by  its  terms  was  equivalent  to  a  pay-  1892 

ment  in  cash  by  the  trust  to  Cook,  Paul,  and  the  bankrupt,  and,  heritable 

in  my  opinion,  it  is  exceedingly  probable  that  the  case  was  sioxary 

decided  in  his  favour  upon  that  view.    At  all  events,  the  decision  Company 

cannot  be  regarded  as  establishing  the  rule  that  a  trustee  in  Millak. 
sequestration  takes  by  force  of  statute  property  vested  in  the 

Lord  Watson. 

bankrupt  subject  to  a  latent  trust. 

For  these  reasons,  I  concur  in  the  judgment  which  has  been 
moved  by  the  noble  and  learned  Lord  on  the  Woolsack. 

Lord  Maonaghten  : — 

My  Lords,  if  this  House  were  compelled  to  uphold  the  deci- 
sion under  appeal,  I  rather  think  I  should  be  inclined  to  doubt 
whether  the  law  of  bankruptcy  in  Scotland  was  in  a  condition 
altogether  satisfactory. 

One  M*Kay,  a  bankrupt,  at  the  time  of  his  bankruptcy  stood 
infeft  in  certain  heritable  estates,  consisting  of  houses  in  Edin- 
burgh, on  a  title  upon  the  face  of  it  absolute  and  unqualified. 
M'Kay  had  been  the  manager  of  the  appellant  company.  The 
houses  in  question  had  been  bought  by  him  for  and  on  behalf  of 
his  employers ;  the  purchase-money,  so  far  as  any  money  passed, 
was  paid  by  them.  But  for  the  sake  of  convenience  the  company 
took  the  conveyance  in  the  name  of  their  manager.  Some  years 
afterwards,  M*Kay  left  the  company's  employment,  and  then  he 
executed  a  declaration  in  writing  in  which  he  confessed  and 
declared  that  he  held  the  premises  "  in  trust  only  for  behoof  of 
the  company,"  and  undertook  on  request  to  transfer  the  trust 
property  according  to  their  directions.  No  transfer,  however, 
was  executed,  nor  was  the  declaration  of  trust  registered.  So 
there  was  nothing  in  the  public  records  at  the  time  of  the  bank- 
ruptcy to  shew  that  the  bankrupt  was  not  the  real  and  true 
owner.  In  this  state  of  things  the  First  Division  of  the  Court  of 
Session  (Lord  McLaren  dissenting)  has  held  that  these  houses 
form  part  of  the  bankrupt's  sequestered  estate  applicable  to  the 
payment  of  his  debts,  and  that  the  company,  for  whom  he  declared 
himself  trustee,  can  only  claim  in  the  bankruptcy  for  the  value 
of  the  property. 
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Is  that  decision  right  ?  It  was  argued  that  the  question 
depends  upon  the  feudal  law  of  Scotland  and  upon  certain  provi- 
sions of  the  Bankruptcy  Act  of  1856.  I  venture  to  think  that  it 
turns  wholly  upon  the  language  of  the  Act,  and  that  a  decision 
in  favour  of  the  company  would  not  in  the  slightest  degree  trench 
upon  the  principles  of  the  feudal  law. 

Under  the  Act  of  1856,  proceedings  in  bankruptcy  are  com- 
menced by  a  petition  for  sequestration.  If  the  case  is  within 
the  Act  the  Lord  Ordinary  or  the  sheriff  is  directed  to' issue  a 
deliverance  awarding sequestration  of  the  estates  which  then 
belong  or  shall  thereafter  belong  "  to  the  bankrupt  before  the 
date  of  his  discharge,  and  declaring  the  estates  "  to  belong  to 
the  creditors  "  for  the  purposes  of  the  Act.  A  trustee  is  to  be 
elected  by  the  creditors.  On  the  election  being  confirmed  the 
sheriff  clerk  is  directed  to  issue  an  "  act  and  warrant"  in  a  pre- 
scribed form  ;  and  it  is  provided  that  such  act  and  warrant  shall 
be  evidence  of  the  trustee's  right  and  title  to  the  sequestered 
estate  for  the  purposes  ^of  the  Act.  The  bankrupt  is  required  to 
make  up  and  deliver  a  "  state  of  his  affairs  specifying  his  whole 
property,"  and  also  "  a  rental  of  his  heritable  property."  It  is 
provided  by  sect.  102  that  "  the  act  and  warrant  of  confirmation 
in  favour  of  the  trustee  shall  ipso  jure  transfer  to  and  vest  in  him 
or  any  succeeding  trustee  for  behoof  of  the  creditors  absolutely 
and  irredeemably,  as  at  the  date  of  the  sequestration,  with  all 
right,  title,  and  interest,  the  whole  property  of  the  debtor  to  the 
effect  following."  Then  follow  three  sub-sections.  The  last 
deals  with  the  bankrupt's  real  estate  out  of  Scotland,  but  within 
Her  Majesty's  dominions.  The  first  is  concerned  with  the  effect 
of  the  vesting  as  regards  the  moveable  estate  and  effects  of  the 
bankrupt  wherever  situated.  It  is  admitted  that  with  regard  to 
moveable  estate  the  only  property  which  passes  to  the  trustee  is 
property  of  which  the  bankrupt  was  the  true  owner.  The  doctrine 
of  reputed  ownership,  at  least  as  regards  moveable  property,  has 
no  place  in  the  bankruptcy  law  of  Scotland.  The  2nd  sub- 
section on  which  the  opinions  of  the  First  Division  are  founded 
deals  with  the  effect  of  the  vesting  as  regards  "  the  whole  herit- 
able estate  belonging  to  the  bankrupt  in  Scotland."  It  declares 
that  the  vesting  is  to  be  "  to  the  same  effect  as  if  a  decree  of 
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adjudication  in  implement  of  sale  as  well  as  a  decree  for  adju- 
dication for  payment  and  in  security  of  debt  subject  to  no  legal 
reversion  had  been  pronounced  in  favour  of  the  trustee  and 
recorded  at  the  date  of  the  sequestration." 

Such  being  the  main  provisions  of  the  Act  of  1856,  I  cannot 
help  thinking  that  the  learned  judges  who  formed  the  majority 
of  the  First  Division  have  dwelt  too  much  upon  the  effect  of  the 
vesting,  and  that  they  have  paid  too  little  attention  to  the  thing 
which  is  vested.  The  vesting  is  absolute.  It  strips  the  bankrupt 
of  every  shred  of  interest.  But  what  is  the  thing  which  is 
vested  ?  It  is  "  the  property  "  of  the  bankrupt.  As  regards  his 
real  estate  in  Scotland  it  is  "  the  heritable  estate  belonging  to 
him."  The  words  "  property  "  and belonging  to  "  are  not  tech- 
nical words  in  the  law  of  Scotland.  They  are  to  be  understood, 
I  think,  in  their  ordinary  signification.  They  are  in  fact  con- 
vertible terms  ;  you  can  hardly  explain  the  one  except  by  using 
the  other.  A  man's  property  is  that  which  is  his  own,  that 
which  belongs  to  him.  What  belongs  to  him  is  his  property. 
No  one  in  ordinary  parlance  would  speak  of  land  or  funds  held 
only  in  trust  for  another  as  the  property  of  the  trustee.  Land  or 
funds  so  held  are  not  the  trustee's  property  in  any  real  sense  any 
more  than  a  bankrupt's  sequestered  estate  is  the  property  of  the 
trustee  in  bankruptcy.  It  is  true  that  in  the  present  case  the 
complete  feudal  title  was  in  the  bankrupt.  It  is  true  that  in  a 
strict  legal  view  the  right  of  the  beneficiaries  was  only  a  per- 
sonal claim  against  the  trustee:  But  for  all  that  the  bankrupt 
could  not  have  applied  the  property  to  his  own  purposes  or  used 
it  for  his  own  benefit  without  committing  a  fraud  for  which  he 
might  have  been  made  criminally  responsible.  The  beneficiaries 
were  the  true  owners  all  along.  The  bankrupt,  though  he  had 
the  feudal  title,  though  he  might  have  made  a  perfectly  good 
title  to  a  person  dealing  with  him  on  the  faith  of  the  register 
without  notice  of  the  trust,  was  in  reality  only  nominal  owner 
without  any  property  or  proprietary  right.  It  seems  to  me  that 
in  bankruptcy,  by  the  very  terms  of  the  Bankruptcy  Act,  the 
Court  is  bound  to  look,  not  to  the  form  of  the  feudal  title,  but  to 
that  which  Lord  Justice-Clerk  Hope,  in  contrast  to  the  feudal  or 
"  nominal "  title  as  he  terms  it,  described  in  one  case  as  "  the 
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H.  L.  (Sc.)  substance  and  reality  of  the^  right  of  property  " :  Giles  v.  Lind- 
1892       say  (1). 

My  Lords,  I  think  it  would  be  idle  for  me  to  refer  to  the 
authorities  which  have  been  so  fully  explained  by  my  noble  and 
learned  friend  Lord  Watson.  I  am  satisfied  that  there  is  nothing 
in  any  one  of  the  cases  which  conflicts  with  the  view  which  has 
been  presented  to  your  Lordships.  And  I  entirely  concur  in  the 
motion  that  the  interlocutor  under  appeal  should  be  reversed 
with  costs. 


Heritable 
Kever- 

SIONARY 

Company. 
Millar. 


LoKD  Field  : — 

My  Lords,  the  only  question  in  this  appeal  is  whether  the  net 
proceeds  of  the  heritable  estate  in  question  belong  to  the  appel- 
lants or  to  the  respondent,  and  the  answer  to  the  question 
depends  upon  the  construction  which  your  Lordships  ought  to 
place  upon  the  102nd  section  of  the  Bankruptcy  (Scotland)  Act 
of  1856. 

By  that  section  there  is  undoubtedly  transferred  to  and  vested 
in  the  respondent  for  and  on  behalf  of  the  creditors  of  the  bank- 
rupt, amongst  other  subjects,  his  whole  "  property  with  all  rights, 
title,  and  interest  in  his  whole  heritable  estate  in  Scotland." 

Now  the  subjects  in  question  are  heritable  estates  in  Scotland 
and  in  one  somewhat  limited  sense  might  be  understood,  as 
it  was  contended  for  the  respondent  they  ought  to  be,  as  the 
property  of  the  bankrupt.  He  was  ex  facie  the  disponee  of 
them ;  he  was  the  only  recorded  owner  of  them  known  to  the 
public,  he  was  so  recorded  as  absolute  owner  and  without  mention 
of  any  trust  or  limitation,  and  they  were  feudally  vested  in  him. 
Lastly  his  disposition  of  them,  although  fraudulent  and  dishonest 
on  his  part,  would  have  passed  the  property  to  an  onerous  dis- 
ponee without  notice. 

In  a  larger  and  broader  sense,  however,  they  were  not  his. 
The  consideration  for  the  disposition  to  him  was  provided  by  the 
appellants,  and  the  bankrupt  only  took  and  was  recorded  as 
owner  for  their  convenience  for  whom  he  has  always  held  them 
as  a  trustee. 

Now  it  is  clear  from  the  authorities  referred  to  by  my  noble 
(1)  Ross.  L.  C.  at  p.  491. 
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and  learned  friends  that  the  law  of  Scotland  recognises  as  property 
the  beneficial  as  distinct  from  the  legal  interest  in  the  subject, 
so  that  if  the  two  interests,  the  legal  on  the  one  hand  and  the 
whole  beneficial  interest  on  the  other,  are  vested  in  different 
persons,  the  apparent  owner  who  has  only  the  legal  title  is,  as 
between  him  and  the  beneficial  owner,  a  bare  trustee,  and  the 
cestui  que  trust  is  the  true  and  real  owner. 

In  this  state  of  the  law,  therefore,  the  language  of  the  section 
is  capable  of  two  possible  constructions ;  and  it  is  a  sound  and 
well-known  rule  of  construction  of  a  statute  that  if  there  are  two 
constructions  one  of  which  will  do  great  and  unnecessary  injustice, 
and  the  other  will  avoid  that  injustice  and  keep  exactly  within 
the  purpose  and  objects  for  which  the  statute  was  passed,  it  is  the 
bounden  duty  of  a  Court  to  adopt  the  second  and  not  the  first  of 
those  constructions,  per  Cairns,  L.C.,  in  construing  the  analogous 
English  Bankruptcy  Act  in  the  case  of  East  and  West  India  Dock 
Gom^any  v.  Hill  (1),  and  adopted  by  the  Judicial  Committee  in 
the  case  of  an  Insolvent  Act  of  the  Victoria  Legislature  in  Bailton 
V.  Wood  (2).  This  rule  does  not  depend  upon  any  principle  or 
authority  peculiar  to  the  English  law,  but  may  safely  be  applied 
to  the' construction  of  an  analogous  statute  forming  part  of  the 
law  of  Scotland. 

In  which,  therefore,  of  these  two  senses  is  the  language  of  the 
Act  now  in  question  to  be  understood  ?  It  is,  like  all  bankruptcy 
or  insolvent  statutes,  a  "  special  law  having  for  its  object  the  dis- 
tribution of  the  debtor's  estate  equitably  amongst  his  creditors  "  : 
per  James,  L.  J.,  in  Ex  'parte  Waller  (3).  It  is  the  debtor's  estate 
and. not  the  estate  of  any  third  person  which  it  is  the  purpose 
and  object  of  the  statute  to  distribute  amongst  the  creditors  of 
the  bankrupt,  in  satisfaction  of  his  debts.  It  is  not  that  of 
anybody  else  who  is  not  within  the  purview  of  the  statute. 

The  effect  of  the  construction  contended  for  by  the  respondent, 
and  adopted  by  the  majority  of  the  Court  below,  would  be  the 
distribution,  not  of  the  bankrupt's  estate,  which  his  creditors 
might  have  rendered  liable  to  the  payment  of  their  debts,  or 
which  he  might  honestly  and  without  fraud  have  parted  with  to 

(1)  9  App.  Cas.  at  p.  456.  (2)  15  App.  Cas.  363. 

(3)  17  Ch.  D.  at  p.  756. 
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them  in  satisfaction  of  them,  but  of  the  property  of  the  cestui 
que  trust,  to  which  the  trustee  could  only  have  created  a  title  in 
a  third  person  by  fraud,  and  which  his  personal  creditors  could 
not  have  in  any  way  attached  or  rendered  liable  to  the  payment 
of  their  debts. 

This  construction  would  involve  the  great  injustice  of  apply- 
ing one  man's  property  in  satisfaction  of  another  man's  debt. 
Whereas  the  other  construction  is  free  from  any  such  injustice 
and  is  quite  consistent  with  the  fair  object  of  the  Act,  which  is 
to  free  the  bankrupt  from  liability  upon  taking  from  him  and 
giving  to  his  creditors  everything  which  might  have  been  ren- 
dered available  for  the  payment  of  their  debts. 

The  only  possible  injustice  which  such  a  construction  might 
give  rise  to  would  be  in  the  case  of  any  creditor  who  had  given 
credit  to  the  bankrupt  upon  the  faith  of  the  apparent  title  vested 
ex  facie  in  the  bankrupt ;  but,  as  my  noble  and  learned  friends 
Lord  Watson  and  Lord  M'Laren  in  the  Court  of  Session  have 
both  conclusively  dealt  with  that  point,  I  will  only  add  that  in 
other  bankruptcy  statutes  reputed  ownership  clauses  have  been 
expressly  made  part  of  the  scheme  of  distribution  in  order  to 
deal  with  that  possible  evil  in  the  case  of  moveables,  but  have 
not,  that  I  am  aware  of,  extended  the  provision  to  heritable  estate. 
It  seems  to  me,  therefore,  that  heritable  subjects,  of  which  the 
bankrupt  is  a  bare  trustee,  do  not  pass  by  the  warrant  of  con- 
firmation. 

I  have  thus  far  dealt  with  the  case  solely  upon  general  prin- 
ciples of  construction,  and  have  not  adverted  to  the  numerous 
authorities  cited  at  the  bar,  and  commented  upon  by  the  Lords 
of  Session  in  their  various  judgments.  It  has  been  my  duty  to 
examine  them  ;  but  my  noble  and  learned  friends  have  so  fully 
placed  them  before  your  Lordships,  and  commented  upon  them 
so  exhaustively,  that  it  is  quite  unnecessary  for  me  to  say  more 
than  that  I  concur  in  the  view  taken  of  them  by  them  and  by 
Lord  McLaren,  who  dissented  from  the  interlocutor  appealed 
from.    I  concur  in  the  motion  proposed  by  your  Lordships. 


Ordered  and  Adjudged,  hy  the  Lords  Spiritual  and 
Temporal,  in  the  Court  of  Parliament  of  Her 
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Majesty  the  Queen  assembled,  That  the  Inter- 
locutor of  the  14ith  of  July,  1891,  complained  of, 
he  Beversed :  And  it  is  declared  that  the  subjects 
in  question  did  not  jpass  to  the  Bespondent,  and 
that  the  Appellants,  as  beneficial  owners,  are  en- 
titled to  the  sum  consigned  in  BanJc :  Further 
ordered,  That  the  said  Cause  be  remitted  to  the 
Court  of  Session  in  Scotland,  to  do  therein  as 
shall  he  just  and  consistent  with  this  Declara- 
tion and  Judgment :  Further  ordered,  That  the 
Bespondent  do  'pay  or  cause  to  be  paid  to  the 
Appellants  the  Costs  incurred  in  respect  of  the 
Appeal  to  this  House. 

Lords'  Journals  9th  Aug.  1892. 

Agent  for  appellants :  Andrew  Beveridge,  for  Watt  &  Anderson, 
S.S.C.,  Edinburgh. 

Agents  for  the  respondent  :  Keeping  &  Gloag,  for  Morton, 
Smart,  &  Macdonald,  W.S.,  Edinburgh. 
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Sm  FEEDERIC  JOHN  WILLIAM  JOHN-)  h.l.(Sc.) 
STONE  OF  WESTERHALL,  Baronet       |  ^^^^i^i^^nt  ;  ^g^^ 

AND  July  25. 

THE     DUKE    OF     BUCCLEUCH    AND)  ^ 

QUEENSBEREY,  KG.     .....    . }  I^^^^^ndent. 

Scotch  Law — Superior  and  Vassal — Whether  Composition  or  Belief  payable  hy 
the  Vassal  on  Entry — Entry  hy  Trustees — Effect  of  Confirmation  of  prior 
Infeftments  hy  Superior. 

An  ancestor  of  the  appellant  acquired  three  several  parcels  of  land, "  D.," 
"  W.,"  and  "  T.,"  by  purchase,  in  all  of  which  his  authors  were  infeft  and 
entered  with  the  superior.  He  took  base  infeftment  in  one  of  these 
parcels,  "  W." ;  but  with  the  exception  of  the  appellant  none  of  the  series 
of  heirs,  upon  whom  his  succession  devolved  expede  a  feudal  title,  or  were 
entered  with  the  superior.  In  1810,  one  of  these  heirs,  the  grandfather  of 
the  appellant,  conveyed  these  three  parcels  to  trustees  for  the  purpose  of 
paying  the  truster  and  his  wife  an  annuity ;  the  truster's  debts ;  and  in 
A.  C.  1892.  3         2  X 
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the  event  of  the  truster's  death  before  the  debts  were  paid  to  carry  out 
any  deed  of  settlement  he  might  leave.  Power  was  given  to  the  trustees 
to  sell  with  the  truster's  consent.  When  the  debts  were  paid,  or  if  de- 
manded in  1814,  the  trustees  were  to  reconvey. 

The  truster  died  in  1811.  In  1815  the  trustees  were  entered  in  the 
lands  of  "  D."  and  "  W."  with  the  superior  whose  charter  confirmed 
previous  infeftments.  In  1828  the  trustees  were  entered  in  the  other 
lands  of  "  T."    On  each  entry  they  paid  a  composition  of  a  year's  rent. 

In  1860  the  surviving  trustee,  by  order  of  the  Court,  reconveyed  the 
lands  to  the  appellant,  the  truster's  grandson  and  heir-at-law  who  was 
infeft,  and  by  virtue  of  the  Conveyancing  (Scotland)  Act  of  1874  was 
impliedly  entered  with  the  superior.  The  appellant  was  not  heir  to  the 
surviving  trustee.  On  the  appellant's  entry  the  superior  claimed  the 
composition  of  a  year's  rent : — 

Held,  affirming  the  decision  of  the  Court  of  Session  (18  Court  Sess.  Cas. 
4th  Series  (Rettie),  587),  that  the  appellant  was  liable  to  the  superior  in 
a  composition ;  because,  (a)  assuming  the  trust  to  be  simply  an  incum- 
brance, he  would  not  have  been  in  a  position  to  enter  as  heir ;  (&)  that 
the  appellant's  implied  entry  in  1874  was  not  enfranchised  by  the  entry 
of  his  grandfather's  trustees ;  and  (c)  that  the  confirmation  in  1815  had 
not  the  effect  of  making  the  appellant's  ancestor  an  entered  vassal :  the 
confirmation  having  no  operation  other  than  to  safeguard  the  investiture 
of  the  trustees. 

Sfuart  V.  Jackson  (17  Court  Sess.  Cas.  4th  Series  (Rettie),  85);  DuJce  of 
Atliole  V.  Stewart  (17  Court  Sess.  Cas.  4th  Series  (Rettie),  724) ;  and  Duhe 
ofAthole  V.  Menzies  (17  Court  Sess.  Cas.  4th  Series  (Rettie),  733),  assuming 
them  to  be  correct,  must  be  taken  to  be  not  applicable. 

Appeal  from  a  judgment  of  the  Second  Division  of  the  Court 
of  Session,  Scotland,  dated  the  28th  of  February,  1891,  on  a 
special  case. 

The  Duke  of  Buccleuch  and  Queensberry,  the  respondent, 
was  the  superior  of  the  lands  of  "  Dornock,"  "  Woolcoats,"  and 
"  Torbeckhill,"  in  Dumfriesshire ;  and  Sir  Frederic  John  William 
Johnstone,  of  Westerhall,  Baronet,  the  appellant,  was  infeft  in 
these  lands,  and  through  the  operation  of  the  Conveyancing 
(Scotland)  Act,  1874,  impliedly  entered  with  the  respondent. 

The  only  question  in  the  appeal  was  whether  the  appellant 
was  liable  to  the  respondent  in  the  sum  of  £671  6s,  2d.,  being  a 
year's  rent,  the  composition  due  by  a  singular  successor  on  his 
entry ;  or  in  the  sum  of  £1  13s.  8d.,  being  the  relief  due  by  an 
heir  of  investiture  on  his  entry  to  the  lands. 

The  appellant's  grandfather.  Sir  John  Lowther  Johnstone, 
formerly  held  these  estates  on  a  personal  title  only,  having 
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inherited  Dornock  and  Woolcoats  from  his  uncle,  Sir  William  H.  L.  (Sc.) 
Pulteney,  and  Torbeckhill  from  his  cousin,  Lady  Bath,  daughter  1892 
and  heiress  of  Sir  William  Pulteney.    The  special  case  stated  Johnstone 
that  Sir  John  Lowther  Johnstone  "  was  duly  infeft "  therein  ;  jy^^^ 
but  the  tenor  of  the  deeds  incorporated  in  the  case  indicated  Buccleuch. 
that  this  was  an  error,  and  on  the  last  day  of  the  argument 
counsel  stated  that,  in  accordance  with  their  Lordships'  sugges- 
tion, search  had  been  made  in  the  register  of  sasines  and  no 
sasine  found,  and  that,  therefore,  it  was  clear  Sir  John  Lowther 
Johnstone's  title  was  merely  a  personal  one,  which  had  not  been 
feudalized  by  infeftment. 

By  trust  disposition,  dated  the  10th  of  December,  1810,  Sir  J. 
Lowther  Johnstone,  stating  that  he  was  indebted  to  various 
persons  considerable  sums  of  money,  and  was  anxious  to  put  his 
affairs  in  a  regular  train  of  management  for  payment  of  his 
creditors,  conveyed  all  the  land  belonging  to  him  in  Scotland, 
and,  inter  alia,  the  lands  above  mentioned  of  Dornock,  Wool- 
coats,  and  Torbeckhill,  to  David  Cathcart  (afterwards  Lord 
Alloway)  and  Masterton  Ure  as  trustees  for  executing  the  trust, 
with  power  to  sell  any  part  of  the  lands  necessary  with  the 
truster's  consent:  (Second)  For  the  payment  to  the  truster 
during  his  life,  and  the  subsistence  of  the  trust,  of  an  annuity, 
part  of  which  was  to  be  continued  to  his  widow :  (Third)  for 
payment  of  debts :  (Fourth)  In  the  event  of  the  truster's  death, 
to  act  as  his  trustees  and  executors,  and  to  carry  into  effect 
the  provisions  contained  in  a  deed  of  disposition  and  settle- 
ment executed  by  him  in  favour  of  his  wife  and  children,  &c. : 
(Sixth)  Declared  :  "  That  these  presents  are  granted  for  and 
to  this  special  end  and  effect,  that  the  said  trustees  may  apply 
the  prices  of  such  lands  and  others  above  disponed  if  sold, 
and  rents  thereof,  preceding  the  purchaser's  entry,  and  whole 
other  funds,  heritable  and  moveable,  hereby  disponed  and  as- 
signed, after  deduction  of  the  public  burdens  affecting  the 
said  estates,"  &c.  ...  "in  the  payment  of  all  the  just  and 
lawful  debts  due  by  me  at  the  date  hereof,  both  principal  and 
interest"  ...  "It  being  hereby  expressly  understood  and 
conditioned  that  after  payment  of  my  debts,  as  said  is,  my 
said  trustees  shall  make  payment  to  me,  my  heirs  or  assignees, 
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H.  L.  (So.)  secluding  executors,  of  the  residue  of  the  money  or  other 
1892  moveable  property  in  their  hands  falling  under  or  arising  from 
Johnstone  this  trust,  if  any  shall  remain ;  and  shall,  when  the  said  debts 
Duke  of         ^^^^7  P^^^  Martinmas,  1814,  convey  and 

BuccLEucH.  redispone  to  me  and  my  foresaids  the  whole  of  the  remainder  of 
my  said  lands  and  estates  and  other  heritable  property  which 
shall  not  have  been  disposed  of,  with  warrandice  from  fact  and 
deed  only :  And  which  reconveyance,  if  required  by  me  by  a 
writing  under  my  hand,  shall  take  place  at  the  said  term  of 
Martinmas,  1814,  whether  my  debts  are  then  paid  off  or  not ;  It 
being  hereby  expressly  provided  that  the  said  trust  and  the 
whole  powers  vested  in  the  said  trustees  shall  subsist  and  con- 
tinue ay  and  until  the  said  trustees  shall  be  relieved  of  all 
advances  of  money  and  obligations  whatsoever  they  may  either 
jointly  or  individually  be  under  on  my  account,  and  the  said 
trustees  shall  be  entitled  to  hold  the  whole  subjects  hereby  dis- 
poned and  made  over  till  they  are  relieved  accordingly :  And 
declaring  that  in  the  event  of  my  death  before  the  said  recon- 
veyance shall  take  place,  and  my  heir  being  a  minor"  (both 
events  happened),  "  the  said  trust  shall  subsist  and  continue  as  to 
the  whole  subjects,  both  lands  and  others,  till  my  whole  debts  are 
paid  off."  The  deed  then  contained  an  obligation  by  the  truster 
to  infeft  by  two  several  infeftments  and  manners  of  holding, 
aad  also  a  procuratory  of  resignation.  Finally,  the  deed  stated, 
"  But  in  trust  always  for  the  uses  and  purposes  before  specified." 

Prior  to  the  date  of  this  deed  the  state  of  the  titles  to  the 
land  in  question  were : — 

"  Dornock "  and  others  had  been  the  property  of  James 
Douglas,  who  was  entered  as  vassal  therein  by  the  respondent's 
predecessor  in  1730. 

"  Woolcoats "  (including  Axletreewell  and  others)  was  the 
property  of  James  Douglas  in  liferent  and  Archibald  Douglas, 
his  son,  in  fee,  and  they  were  entered  as  vassals  by  the  respon- 
dent's predecessor  in  1720. 

In  a  process  of  ranking  and  sale  before  the  Lords  of  Session  at 
the  instance  of  Patrick  Lord  Elibank  against  James  and 
Archibald  Douglas  and  their  creditors,  the  above  lands  of 
"Dornock,"  &c.,  and  "Woolcoats,"  &c.,  were,  by  a  decreet  of 
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sale  dated  the  27th  of  July,  1768,  sold  and  adjudged  to  William  H.  L.  (Sc.) 
Alexander,  his  heirs  and  assigns.     In  implement  of  which  1892 
Archibald  Douglas  appears  by  the  charter  referred  to  below  of  Johnstone 
1815  to  have  granted  a  disposition  of  the  lands  in  favour  of    d^ke  op 
Alexander:  which  was  followed  by  an  instrument  of  sasine  Buccleuch. 
dated  the  7th  of  November,  1772,  and  recorded  in  the  following 
January.    By  disposition  in  1775,  Alexander  made  over  these 
lands,  with  the  decreet  of  sale  to  Sir  William  Pulteney  of 
Bathhouse  with  warrant  to  infeft  and  precept  of  sasine,  which 
was  followed  by  implement  of  sasine  as  regards  Woolcoats  in 
the  same  year.    Neither  Alexander  nor  Sir  William  Pulteney 
obtained  an  entry  from  the  superior,  but  both  appear  to  have 
been  infeft  base  in  Woolcoats. 

On  the  10th  of  November,  1809,  Sir  John  Lowther  Johnstone 
acquired  right  of  these  lands  by  special  service  as  heir  of  line  of 
the  deceased  Sir  William  Pulteney ;  but  as  stated  above.  Sir  John 
Lowther  Johnstone  never  feudalized  his  personal  right. 

"  Torbeckhill "  and  others.  These  lands  were,  some  time  prior 
to  the  death  of  Sir  J.  Lowther  Johnstone,  the  property  of  Margaret 
Oraham,  who  was  entered  as  vassal  therein  by  the  respondent's 
predecessor  on  the  15th  of  August,  1765.  Margaret  Graham,  by 
contract  dated  the  5th  of  June,  1765,  disponed  the  lands  to  David 
Armstrong.  In  a  process  of  ranking  and  sale  at  the  instance  of 
Messrs.  Douglas  Heron  &  Co.  against  Armstrong  and  his  creditors, 
these  lands  were  purchased  for  behoof  of  William  (afterwards 
Sir  William)  Pulteney,  and  adjudged  to  belong  to  him  by  a 
decreet  of  sale  on  the  21st  of  January,  1790.  By  general  service 
as  heiress  of  her  father,  H.  L.  Pulteney,  Countess  of  Bath,  acquired 
a  personal  right  to  these  lands.  She  was  succeeded  by  her  cousin- 
german,  Sir  John  Lowther  J ohnstone,  who  served  heir  in  general 
special  to  her. 

Sir  John  Lowther  Johnstone  died  in  1811,  neither  he  nor  any 
of  his  ancestors  being  entered  in  any  of  these  lands  with  the 
superior.  He  left  a  trust  disposition  and  settlement  in  favour  of 
himself  in  liferent  and  a  series  of  heirs  in  fee  dated  the  25th  of 
February,  1810. 

The  trustees  appointed  by  the  trust  disposition  dated  the 
10th  of  December,  1810,  completed  a  title  in  their  own  persons 


630 


HOUSE  OF  LOEDS 


[1892] 


H.  L.  (Sc.)  to  the  lands  by  obtaining  on  the  16th  of  November,  1814,  decree 
1892      against  Sir  Frederick  George  Johnstone,  the  only  son  and  heir  of 

Johnstone        John  Lowther  Johnstone,  the  truster,  as  charged  to  enter  as 
Duke  op    Clearest  and  lawful  heir  in  general  to  his  grand-uncle.  Sir  William 

BuccLEucH.  Pulteney,  and  which  decree  adjudged  the  lands  of  "  Dornock  " 
and  "  Woolcoats"  from  him,  and  declared  them  to  belong  heritable 
and  irredeemably  to  the  said  trustees  "  for  the  uses  and  purposes 
of  the  said  trust  disposition."  In  the  following  year  the  trustees 
were  entered  with  the  superior,  the  then  Duke  of  Buccleuch  and 
Queensberry,  and  obtained  from  his  commissioner  a  charter  of 
sale,  adjudication,  and  confirmation,  dated  the  27th  of  March, 
1815.  This  charter  described  the  lands  and  set  out  in  extenso 
the  purposes  of  the  trust  deed  of  December,  1810,  and  then 
recited — (1.)  The  right  of  the  Douglases ;  (2.)  The  decreet  of 
sale  of  the  27th  of  July,  1768,  adjudging  the  lands  from  the 
Douglases  to  Alexander  ;  (3.)  The  disposition  of  the  7th  of  April, 
1775,  from  Alexander  to  Sir  William  Pulteney,  "  registered  on 
the  19th  of  August,  1778";  (4.)  The  service  of  Sir  John  Lowther 
Johnstone  as  heir  of  line  to  his  uncle.  Sir  William  Pulteney ; 
(5.)  The  deed  of  trust  of  1810  and  the  adjudication  against  Sir 
Frederick  George  Johnstone,  "  which  declared  the  same  to  belong 
to  the  trustees  for  the  uses  and  purposes  of  the  said  trust  dispo- 
sition ;  "  "  And  further  approve  and  confirm  a'fe  I  hereby,  as 
commissioner  foresaid,  ratify  and  approve  and  perpetually  con- 
firm a  disposition  of  the  foresaid  lands  of  *  Woolcoats,'  &c., 
granted  by  the  said  Archibald  Douglas  younger  of  Dornock  to 
the  said  William  Alexander,  dated  the  1st  of  August,  17 68,  and 
registered  in  books  of  Council  on  the  17th  of  January,  1769,  with 
the  obligation  to  infeft  a  me  and  precept  of  sasine  therein  con- 
tained, and  instrument  of  sasine  following  thereon  in  favour  of 
the  said  William  Alexander,  dated  the  7th  of  November,  1772, 
and  registered  in  the  general  register  of  sasines  on  the  2nd  of 
January  thereafter:  As  also  disposition  of  the  said  lands  by 
William  Alexander  to  the  aforesaid  Sir  William  Pulteney  (then 
William  Pulteney)  with  obligation  to  infeft  a  me  &c.,  and  in- 
strument of  sasine  following  thereon  in  favour  of  Sir  William 
Pulteney  on  the  2nd  of  May,  1775,  and  registered  in  the  general 
register  of  sasines  on  the  8th  of  June,  1775." 
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"In  so  far  as  the  said  two  dispositions  and  instruments  of  H. L. (Sc.) 
sasine  above  confirmed  respect  the  lands  of  Woolcoats,"  &c.,  1892 
which  were  by  the  decreet  of  adjudication  adjudged  by  David  jqhnstone 
Cathcart,  Lord  Alloway,  and  Masterton  Ure  from  Sir  Frederick  ^^'^ 
Greorge  Johnstone,  as  lawfully  charged  to  enter  heir  in  special  Buccleuch. 
to  the  said  Sir  William  Pulteney,  who  stood  infeft  in  these  lands 
by  infeftment  above  confirmed.  And  that  in  the  whole  heads,  &c., 
of  the  two  dispositions  and  instruments  of  sasine  before  confirmed 
dispensing  with  the  generality  hereof  and  declaring  the  present 
confirmation  to  be  equally  valid  as  if  the  said  writs  themselves 
had  been  verbatim  inserted,  to  be  holden  the  foresaid  respective 
lands  by  the  said  David  Cathcart,  Lord  Alloway,  Masterton  Ure, 
the  trustees  aforesaid  and  the  survivor  of  them  and  his  or  their 
successors  and  assigns,  of  and  under  the  said  Duke  of  Buccleuch 
and  Queensberry,  &c.,  as  immediate  lawful  superiors  of  the  same. 
"  But  in  trust  always  for  the  uses  and  under  the  provisions  before 
specified." 

Later  the  trustees  proceeded  to  make  up  their  title  to  "  Tor- 
beckhill."  On  the  14th  of  February,  1827,  they  obtained  a  decree 
of  adjudication  of  the  lands  of  Torbeckhill  against  Sir  Frederick 
George  Johnstone,  charging  him  to  enter  as  heir  in  general 
special  to  the  Countess  of  Bath,  &c. ;  and  on  the  20th  of  Novem- 
ber, 1827,  they  obtained  decree  of  adjudication  from  John  Bell 
Thomson  as  heir  apparent  to  and  as  representing  his  great- 
grandmother,  Margaret  Graham.  On  the  15th  of  February, 
1828,  the  trustees  obtained  a  charter  of  adjudication  in  imple- 
ment from,  the  superior,  the  then  Duke  of  Buccleuch  and 
Queensberry.  This  charter  recited  the  trust  disposition  of 
December,  1810,  and  disponed  to  the  trustees  all  and  whole  the 
lands  of  "  Torbeckhill,"  but  in  trust  always  agreeable  to  the  uses 
specified  in  the  said  trust  deed.  The  charter  then  proceeded 
to  deduce  the  title  from  Margaret  Graham,  narrating  the  sales 
given  above,  "  which  decree  of  sale  and  lands  Henrietta  Laura 
Pulteney,  Countess  of  Bath,  daughter  and  only  child  of  the  said 
Sir  William  Pulteney  and  cousin-german  of  the  said  Sir  John 
Lowther  Johnstone,  acquired  right  by  her  general  service  as 
heiress  to  her  father."  It  then  recited  the  adjudications  at 
the  instance  of  the  trustees  against  "(1.)  Sir  Frederick  George 
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H.  L.  (Sc.) 
1892 

Johnstone 

V. 

Duke  of 
buccleuch. 


JohnstoD,  son  and  heir  of  Sir  John  Lowther  Johnstone,  as  law- 
fully charged  to  enter  heir  in  general  service  special  to  the  said 
Henrietta  Laura  Pulteney,  and  (2.)  against  John  Bell  Thomson 
as  representing  Margaret  Graham.  This  charter  passed  over  Sir 
John  Lowther  Johnstone;  and  there  appeared  to  be  no  clause 
of  confirmation. 

The  trustees  on  entering  by  these  charters  in  1815  and  1828 
paid  on  each  entry  a  casualty  of  composition,  being  a  year's  rent 
of  the  lands  out  of  the  trust  funds. 

In  1856  Sir  Frederic  John  William  Johnstone,  the  appellant, 
the  grandson  of  Sir  John  Lowther  Johnstone,  with  consent  of 
his  curator,  raised  an  action  of  declarator,  count,  reckoning, 
and  payment  against  Masterton  Ure,  the  surviving  trustee,  con- 
cluding, inter  alia,  that  on  Masterton  Ure  receiving  a  discharge 
he  was  bound  to  reconvey  and  dispone  the  whole  property  then 
remaining  vested  in  him  under  the  trust  disposition  of  December, 
1810,  to  and  in  favour  of  the  appellant,  as  having  right  thereto 
under  the  disposition  and  settlement  of  his  grandfather,  and  to 
the  heirs  substituted  to  him  in  the  said  settlement.  In  accord- 
ance with  the  order  of  the  Courts  Masterton  Ure,  on  the  16th  of 
March,  1860,  granted  a  disposition  of  the  lands  in  question  in 
favour  of  the  appellant,  whom  failing,  the  heirs  called  after  him 
to  the  succession.  The  appellant  was  infeft  in  these  lands  by 
recording  on  the  27th  of  September,  1860,  the  foresaid  disposition, 
and  was  impliedly  entered  with  the  superior  by  virtue  of  sect.  4 
of  the  Conveyancing  (Scotland)  Act,  1874  (37  &  38  Yict.  c.  94). 
The  question  then  arose  whether  he  was  liable  on  such  implied 
entry  to  pay  to  the  superior,  the  respondent,  a  composition,  or 
relief  duty  only. 

Masterton  Ure,  the  surviving  trustee,  died  in  1863.  The 
special  case  was  first  heard  before  the  Lord  Justice  Clerk,  Lord 
Eutherfurd  Clark,  and  Lord  Lee,  judgment  being  reserved. 
Lord  Lee  prepared  a  written  judgment  in  which  his  Lordship 
expressed  his  opinion  that  Sir  John  Lowther  Johnstone  had 
never  been  infeft,  but  that  the  appellant  was  only  bound  to 
pay  a  relief  and  not  a  composition.  His  Lordship  dying  before 
delivery  of  judgment,  the  case  was  reheard  on  the  same  special 
case. 
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On  the  28th  of  February,  1891,  the  Second  Division  of  the  H.  L.  (Sc.) 
Court  of  Session  held  that  the  appellant  was  liable  in  a  compo-  1892 
sition  (1).    Lord  Young  dissented,  and  Lord  Kutherfurd  Clark  johnstone 

BUCCLEUCH. 

On  appeal,   

Feb.  25,  26, 29  ;  March  1,  3.  Henry  Johnston^  and  Craigie  (both 
of  the  Scotch  bar),  (with  them  Le  Breton),  for  the  appellant : — 

The  appellant  is  only  bound  to  pay  relief  duty.  The  Court  of 
Session  decided  the  case  on  the  footing  that  Sir  John  Lowther 
Johnstone  "  was  duly  infeft "  in  these  lands ;  and  it  is  too  late 
now  to  question  what  was  then  assumed  to  be  the  fact. 

[The  Solicitor-General  for  Scotland,  for  the  respondent : — The 
words  in  the  special  case,  "  was  duly  infeft,"  did  not  represent 
the  fact.  The  deeds  incorporated  in  the  case  shewed  clearly 
that  Sir  John  Lowther  Johnstone  was  not  infeft,  and  held  only 
on  a  personal  title,  which  he  never  feudalized. 

[LoKD  Watson: — Their  Lordships  cannot  decide  the  case  on 
erroneous  facts.  If  Sir  John  Lowther  Johnstone  was  infeft  the 
sasine  can  easily  be  produced  by  searching  the  register  (2).] 

A  search  will  be  made.  In  the  meantime,  the  logical  inference 
from  the  late  cases  on  this  subject  is  that  the  trustees'  entry 
enfranchised  the  truster  and  his  heirs.  Here  the  trustees  received 
the  investiture  as  and  for  the  truster.  Following  the  statutory 
provisions  of  20  Geo.  2,  c.  50,  and  previous  Acts,  a  series  of 
cases  decided  that  the  superior,  if  required  to  give  a  new  inves- 
titure, was  bound  to  give  a  charter  in  favour  of  the  vassal  and 
any  series  of  heirs  the  vassal  thought  fit  to  name ;  which  heirs 
when  they  came  forward  and  claimed  an  entry  the  superior 
was  bound  to  enter  on  payment  of  relief  duty  only:  see  Prof. 
Menzies*  Lectures  on  Conveyancing;  Lochhart  v.  Denham  (July  10, 
1760)  (3) ;  DuJce  ofArgyle  v.  Earl  ofBunmore  (Nov.  19, 1795)  (4) ; 

(1)  18  Court  Sess.  Cas.  4tli  Series  c.  13 ;  8  &  9  Vict.  c.  35 ;  21  &  22  Vict. 
(Eettie),  587.  c.  76 ;  31  &  32  Vict.  c.  101,  ss.  15,  142. 

(2)  The  registration  of  sasijae  is  pro-  (3)  2  Boss.  L.  C.  329 ;  Mor.  Diet, 
videdby  tlie  Acts  :  1617,  c.  16 ;  1693,  15047. 

(4)  2  Koss.  L.  C.  335 ;  Mor.  Diet.  15068. 
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H.  L.  (Sc.)   Stirling  v.  Ewart  (Sept.  4,  1842-4)  (1) ;  BuTce  of  Eamilton  v. 
1892      Baillie  (Nov.  22,  1827)  (2) ;  Duke  of  Eamilton  v.  Earl  of  Hope- 

Johnstone  ^^'^^  (March  8,  1839)  (3) ;  and  the  Marquess  of  Hastings  and 

Duke  of     ^^"^(^tor  V.  Oswald  (May  27,  1859)  (4).    In  Advocate  General  v. 

BuccLEucH.  Swinton  (Nov.  14,  1854)  (5),  it  was  held  that  when  a  composition 
was  paid  on  the  entry  of  a  disponee,  the  interposition  of  a  trust 
to  execute  an  entail  in  favour  of  the  disponee  and  a  series  of 
heirs,  did  not  render  him  liable  to  pay  another  composition. 
That  case  also  decided  that  the  Court  ought  not  to  be  governed 
by  the  strict  form  of  the  transaction,  but  by  the  substance  or 
intention.  The  object  of  the  trust  deed  of  December,  1810,  was 
to  give  possession  to  the  trustees  for  a  special  purpose,  which 
when  completed  they  were  to  reconvey  to  the  truster,  if  he 
survived,  and  if  not  to  his  heir :  see  Eeriofs  Hospital  v.  Garnegij 
(Oct.  31, 1884)  (6) ;  MacMntosh  v.  Mackintosh  (March  5, 1886)  (7) ; 
Marquis  of  Huntley  v.  Earl  of  Fife  (July  20,  1887)  (8). 

The  superior  had  notice  of  the  trust  deed  executed  by  Sir 
John  Lowther  Johnstone,  its  purposes  being  fully  incorporated 
in  the  charter.  The  investiture  of  the  trustees  was  therefore 
not  an  enfranchisement  purely  of  the  trustees'  own  personal 
title,  but  of  the  heir  of  the  destination  for  whom  thev  held  and 
to  whom  they  were  to  convey.  The  trust  estate  was  a  mere 
burden  on  the  radical  estate.  If  the  truster  had  himself  been 
infeft,  on  fulfilment  of  the  trust  the  burden  would  have  flown 
off.  If  the  trustees  themselves  took  an  investiture,  it  might  be 
that  they  would  have  to  grant  a  reconveyance  to  the  heir ;  but 
that  did  not  increase  the  rights  of  the  superior.  On  trust  titles, 
see  Camjobell  v.  Edderline  (Jan.  14, 1801)  (9) ;  Gilmour  v.  Gilmour 
(July  3,  1873)  (10).    In  Stuart  v.  Jaclson  (Nov.  15,  1889)  (11), 


(1)  2  Eoss.  L.  C.  340;  4  Court 
Sess.  Gas.  2nd  Series  (Dunlop),  684, 
at  pp.  691,  733;  3  Bell's  Ap.  128. 

(2)  2  Eoss.  L.  C.  389. 

(3)  2  Eoss.  L.  C.  391;  1  Court 
Sess.  Cas.  2nd  Series  (Dunlop),  689. 

(4)  21  Court  Sess.  Cas.  2nd  Series 
(Dunlop),  871. 

(5)  17  Court  Sess.  Cas.  2nd  Series 
(Dunlop),  21. 


(6)  12  Court  Sess.  Cas.  4th  Series 
(Eettie),  30. 

(7)  13  Court  Sess.  Cas.  4th  Series 
(Eettie),  692. 

(8)  14  Court  Sess.  Cas.  4th  Series 
(Eettie),  1091. 

(9)  1  Eoss.  L.  C.  458 ;  Mor.  App. 
Yoce  Adjudications,  No.  11. 

(10)  IJ.  Court  Sess.  Cas.  3rd  Series 
(Macpherson),  853,  at  p.  857. 


(11)  17  Court  Sess.  Cas.  4th  Series  (Eettie),  85. 
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apparently  Lord  Shand  would  not  have  dilBfered  if  the  truster  had  H.  L.  (Sc.) 

had  the  power  to  recall  the  trust.    Stuart  v.  Hamilton  (July  18,  1892 

1889  (1)  and  Grindlay  v.  Rill  (Jan.  18,  1810)  (2)  were  there  johnstone 

referred  to  ;  and  Bule  of  Athole  v.  Menzies  (March  20,  1890)  (3)  j^^^^ 

followed.  BUCCLEUCH. 

Solicitor- General  for  Scotland  (A.  Graham  Murray,  Q.C.),  (with 
him,  P.  J.  Blair,  of  the  Scotch  bar),  for  the  respondent : — 

The  early  cases  relied  on  by  the  appellant  go  no  further  than 
this,  that  if  there  is  an  investiture,  then  mere  form  will  not  be 
held  to  be  prejudical.  Sir  John  Lowther  Johnstone,  the  truster, 
had  a  decreet  of  sale  which  until  completed  by  a  recorded  sasine 
was  a  mere  personal  right.  He  never  took  the  necessary  steps 
to  feudalize  this  right,  as  the  deeds  clearly  shew  he  never  was 
infeft.  Confirmation,  therefore,  in  the  charter  to  the  trustees  of 
any  title  in  Sir  William  Pulteney  is  entirely  absent  except  as 
to  Sir  William's  infeftment  in  Woolcoats.  What  the  superior 
enfranchised  was  the  destination  to  the  trustees :  practically 
they  entered  as  purchasers  under  the  decreets  of  sale.  In 
Lochhart  v.  Benham  (4)  ^there  was  no  question  of  substituting 
one  destination  for  another.  There  is  no  doubt  the  superior 
may  have  put  before  him  whomsoever  the  vassal  likes  in  a  new 
investiture;  but  the  superior  cannot  be  taken  to  have  enfran- 
chised two  destinations  at  the  same  time. 

There  was  no  doubt  as  to  what  destination  was  sanctioned  in 
Stirling  v.  Ewart  (5).  Here  there  is  no  acknowledgment  of  any 
destination  ;  therefore  that  case  cannot  apply.  In  the  Marquess 
of  Hustings  and  Curators  v.  Oswald  (6)  it  was  a  new  entail,  and 
the  Court  decided  that  the  institute  could  demand  entry  on 
payment  of  relief,  he  possessing  the  character  of  heir  under  the 
prior  entail ;  which  for  this  purpose  was  not  destroyed.  There, 
all  the  cases  were  examined  by  Lord  Wood  (7).    Mackintosh  v. 

(1)  16  Court  Sess.  Cas.  4tli  Series  (5)  2  Eoss.  L.  C.  340 ;  4  Court 
(Eettie),  1030.  Sess.  Cas.  2nd  Series  (Dunlop)  684 ; 

(2)  15  Fac.  Coll.  518.  3  Bell's  Ap.  128. 

(3)  17  Court  Sess.  Cas.  4th  Series  (6)  21  Court  Sess.  Cas.  2nd  Series 
(Eettie),  733.  (Dunlop),  871. 

(4)  2  Eoss.  L.  C.  329 ;  Mor.  Diet.  (7)  21  Court  Sess.  Cas.  2nd  Series 
15047.  (Dunlop),  871,  at  p.  874. 
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H.  L.  (Sc.)  Mackintosh  (1)  shewed  the  same  thing.    The  judgment  in  Advocate 
1892       General  v.  Swinton  (2)  is  correct ;  but  Lord  Deas's  opinion  contains 

Johnstone  obiter  dicta.    Ferrier's  Trustees  v.  Bayley  (May  26, 1877)  (3),  the 
Duke  OF    ^^^^         ^^^^^        Conveyancing  Act  of  1874,  held  that  the 

BuccLEucH.  implied  entry  given  by  the  Act  to  a  person  holding  an  infeftment 
on  an  "  a  me  vel  de  me  "  precept  unconfirmed  by  the  superior 
had  the  effect  of  extinguishing  the  mid-superiority,  so  that  it 
was  no  longer  competent  for  such  person  to  demand  an  entry 
in  the  name  of  the  heir  to  the  mid-superiority. 

In  Lamont  v.  BanTcins  Trustees  (1879-80)  (4)  the  principle  of 
Ferrier's  Trustees  v.  Bayley  (3)  was  affirmed  in  this  House. 
Bossmore's  Trustees  v.  Brownlie  (Nov.  23,  1877)  (5)  followed 
the  latter  case.  Then  came  Mackintosh  v.  Mackintosh  (March  5, 
1886)  (1).  Stuart  v.  Hamilton  (July  18,  1889)  (6)  and  Stuart  v. 
Jackson  (Nov.  15,  1889)  (7),  were  both  before  Lord  Kinnear  as 
Lord  Ordinary.  When  they  were  heard  before  the  Second  Division 
the  parties  were  told  to  confine  their  argument  to  the  general 
question  and  send  a  written  argument  to  the  judges.  Stuart  v. 
Hamilton  (6)  was  first  decided  on  the  general  question,  and  seven 
judges  out  of  thirteen  practically  held  it  was  ruled  by  Ferrier's 
Trustees  v.  Bayley  (3)  and  Lamont  v.  Bankings  Trustees  (4). 
When  Stuart  v.  Jackson  (7)  came  on  for  decision  the  late  Lord 
President  (Inglis),  who  was  with  the  majority  in  Stuart  v. 
Hamilton  (6),  altered  his  opinion  on  the  special  facts  of  Stuart 
V.  Jackson  (7),  on  which  there  had  been  no  argument,  and  held 
relief  was  only  payable.  So,  as  an  authority,  Stuart  v.  Jackson  (7) 
does  not  stand  high. 

As  to  the  trust  being  a  burden  on  the  prior  right,  see  Lord 
Home  V.  Lyell  (8).  Again,  those  cases  where  mere  form  has  not 
been  regarded  were  cases  where  no  feudal  difficulty  stood  in  the 
way  of  giving  effect  to  the  substance  of  the  transaction.    If  the 

(1)  13  Court  Sess.  Gas.  4th  Series  (5)  5  Court  ^Sess.  Cas.  4th  Series 
(Rettie),  692.  (Rettie),  201. 

(2)  17  Court  Sess.  Cas.  2nd  Series  (6)  16  Court  Sess.  Cas.  4th  Series 
(Dunlop),  21.  (Rettie),  1030. 

(3)  4  Court  Sess.  Cas.  4th  Series  (7)  17  Court  Sess.  Cas.  4th  Series 
(Rettie),  738.  (Rettie),  85. 

(4)  6  Court  Sess.  Cas.  4th  Series  (8)  15  Court  Sess.  Cas.  4th  Series 
(Rettie),  739 ;  5  App.  Cas.  44.  (Rettie),  193. 
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late  Lord  President  was  correct  in  Stuart  v.  Jackson  (1),  Bussell  H.  L.  (Sc.) 
V.  Macdowall  and  SeTkrig  (Feb.  6,  1823)  (2)  cannot  stand.   Here  1892 
there  is  no  old  investiture  to  refer  to.    The  appellant  is  not  the  Johnstone 
heir  of  the  last  entered  vassals,  the  Douglases  and  Graham,    jy^^^  of 
Following  the  case  of  Stuart  v.  Jackson  (1)  came  the  Duke  of  Bdccleuch. 
Athoh  V.  Stewart  (March  20,  1890)  (3),  and  the  Duke  of  Athole  v. 
Menzies  (March  20,  1890)  (4),  holding  that  relief  was  only 
payable. 

The  old  case  of  Grindlay  v.  Sill  (Jan.  18,  1810)  (5)  estab- 
lished that  the  Court  must  judge  of  the  composition  payable 
by  considering  what  the  trustees  might  do  under  the  charter. 
It  must  not  be  forgotten  that  here  as  long  as  a  survivor  of  the 
trustees  lived  the  superior  could  not  raise  an  action  of  decla- 
rator of  non-entry,  because  the  fee  was  full.  Sect.  1  of  the 
Act  50  &  51  Yict.  c.  69,  is  a  recognition  of  the  respondent's 
contention. 

Craigie,  in  reply  : — 

Search  made  has  established  that  Sir  John  Lowther  Johnstone 
was  never  infeft.  But  on  the  authority  of  the  Advocate  General 
V.  Swinton  (6),  if  trustees  pay  composition  on  their  entry  under  a 
trust  deed  directing  them  to  pay  debts  and  then  reconvey  to  the 
heir  of  the  truster,  the  heir  of  the  truster  is  not  a  stranger  to 
the  investiture,  and  he  is  only  bound  on  that  reconveyance  to 
pay  relief  duty.  When  the  trustees  in  1815  obtained  the  charter 
they  had  only  one  duty  to  perform,  to  pay  debts  and  reconvey. 
As  the  heir  of  Sir  William  Pulteney  as  well  as  Sir  John  Lowther 
Johnstone,  the  appellant  is  entitled  to  rely  upon  the  confirma- 
tion in  the  charter  of  1815  of  Sir  William's  infeftment  in  Wool- 
coats,  which  confirmation  had  the  effect  of  enfranchising  Sir 
William  Pulteney 's  heirs  in  these  lands. 

Judgment  after  consideration. 

(1)  17  Court  Sess.  Cas.  4th  Series  (4)  17  Court  Sess.  Cas.  4tli  Series 
(Rettie),  85.  (Rettie),  733. 

(2)  1  Ross.  L.  C.  505.  (5)  15  Fac.  Coll.  518. 

(3)  17  Court  Sess.  Cas.  4th  Series  (6)  17  Court  Sess.  Cas.  2nd  Series 
(Rettie),  724.  (Dunlop),  21. 
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LoED  Watson  : — 

My  Lords,  the  appellant  is  proprietor  of  three  parcels  of  land, 
known  respectively  as  Dornock,  Woolcoats,  and  Torbeckhill, 
situated  in  the  county  of  Dumfries,  and  within  the  Dukedom  of 
Queensberry,  which  is  now  vested  in  the  respondent.  These  lands 
were  conveyed  to  the  appellant  by  Masterton  TJre,  as  trustee 
under  a  disposition  executed  by  Sir  John  Lowther  Johnstone 
of  Westerhall,  the  appellant's  grandfather.  In  September,  1860, 
the  appellant  recorded  his  conveyance  in  the  general  register  of 
sasines ;  and,  immediately  on  the  passing  of  the  Conveyancing 
and  Land  Transfer  (Scotland)  Act,  1874,  he,  by  virtue  of  its  pro- 
visions, became  the  entered  vassal  of  the  respondent,  and  (Mr. 
TJre  having  died  in  the  interval)  also  liable  in  payment  of  a 
feudal  casualty  in  respect  of  his  entry.  The  parties  have  differed 
as  to  the  casualty  payable ;  and  they  have  adjusted  a  special  case, 
in  order  to  obtain  a  decision  upon  the  question  whether  the 
appellant's  liability  is  that  of  an  heir  or  of  a  singular  successor. 
The  Second  Division  of  the  Court,  by  a  majority  of  three  judges 
against  one,  have  held  that  he  is  a  singular  successor,  and  must 
therefore  pay  composition,  being  a  year's  rent  of  the  lands. 

The  true  relation  of  the  appellant  to  his  superior,  whether  that 
of  heir  of  the  standing  investiture,  or  that  of  a  stranger  to  it,  can 
only  be  ascertained  by  reference  to  the  titles  under  which  these 
parcels  of  land  were  acquired  and  held  by  the  predecessors  in 
title  whom  the  appellant  represents,  until  they  became  vested  in 
his  person.  I  shall,  therefore,  endeavour  to  describe,  as  briefly 
as  may  be  consistent  with  accuracy,  the  state  of  possession  and 
title,  since  their  acquisition,  during  the  last  century,  by  the 
appellant's  ancestor,  Sir  John  Pulteney,  afterwards  Earl  of  Bath. 

In  the  year  1768,  Dornock,  which  then  belonged  to  John 
Douglas  of  Dornock,  and  Woolcoats,  in  life-rent,  and  to  his  son 
Archibald  in  fee,  both  father  and  son  being  duly  entered  with 
the  superior,  were  exposed  to  judicial  sale,  and  were  purchased 
by  one  William  Alexander,  who  obtained  a  decree  of  sale,  in 
virtue  of  which  he  was  base  infeft  in  Woolcoats.  On  the  7th  of 
April,  1775,  he  conveyed  both  parcels,  and  assigned  the  decree 
of  sale  to  Sir  William  Pulteney,  who  also  took  base  infeftment 
in  Woolcoats.     Upon  his  death  the  lands  were  possessed  by 
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his  nephew,  Sir  John  Lowther  Johnstone,  without  expeding  a  n.  L.  (Sc.) 
feudal  title.  1892 

The  third  parcel,  the  lands  of  Torbeckhill,  were,  in  June,  1765,  Johnstone 
disponed  by  Margaret  Graham,  who  was  fully  entered  with  the  p^.^'^ 
superior,  to  David  Armstrong,  of  Kirtleton,  whose  personal  right  Buccleuch. 
was  brought  to  judicial  sale  by  his  creditors,  and  was  purchased  LordWatson. 
by  Sir  William  Pulteney.    He  obtained  a  decree  of  sale  on  the 
21st  of  January,  1790,  under  which  he  possessed  without  taking 
infeftment ;  and,  on  his  decease,  the  lands  passed  into  the  posses- 
sion of  his  daughter  and  heir  of  line,  Henrietta  Laura  Pulteney, 
Countess  of  Bath,  upon  whose  death  they  passed  to  her  cousin- 
german,  Sir  J ohn  Lowther  Johnstone.    Neither  the  Countess  nor 
her  successor  made  up  a  title  or  was  infeft. 

On  the  10th  of  December,  1810,  Sir  John  Lowther  Johnstone, 
being  then  in  possession  of  all  three  parcels  under  his  personal 
title,  conveyed  them,  along  with  the  rest  of  his  Westerhall  estates, 
to  David  Cathcart  and  Masterton  Ure,  but  that  in  trust  only  for 
payment  of  his  debts,  and  of  annuities  to  himself  and  his  wife, 
and  the  fulfilment  of  any  provisions  contained  in  deeds  of  settle- 
ment executed,  or  to  be  executed,  by  him.  The  power  of  the 
trust  disponees  to  deal  with  the  fee  of  the  trust  estates  was  limited 
to  selling  such  portions  thereof  as  might  be  deemed  necessary, 
with  the  consent  of  the  truster  expressed  in  writing.  They  were 
bound  to  reconvey,  the  debts  being  paid  off,  on  or  before  the 
11th  of  November,  1814  ;  and,  after  that  date,  whenever  required 
to  do  so  by  the  truster,  whether  his  debts  were  paid  or  not.  In 
the  event  of  the  truster's  death  before  reconveyance,  and  of  his 
heir  being  then  in  minority,  it  was  declared  that  the  trust  should 
subsist  until  his  whole  debts  were  paid  off,  the  heir  in  the  mean- 
time receiving  an  allowance. 

Sir  John  Lowther  Johnstone,  the  truster,  died  in  1811,  leaving 
a  deed  of  settlement  by  which  he  conveyed  his  estates,  including 
Dornock,  Woolcoats,  and  Torbeckhill,  to  himself  in  life-rent,  and 
to  the  heirs  male  of  his  body  and  certain  heirs-substitute  seriatim 
in  fee,  subject  to  family  provisions  which  were  implemented  by 
his  trustees. 

The  trustees  appointed  by  the  deed  of  1810  appear  to  have 
entered  at  once  upon  the  administration  of  the  trust  estates. 
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which  they  carried  on  jointly  until  the  death  of  Mr.  Cathcart  in 
1829.  After  the  death  of  the  truster  they  proceeded  to  complete 
a  title  by  adjudication  to  Dornock  and  Woolcoats,  in  which  they 
were  duly  infeft ;  and  on  payment  of  a  composition  they  obtained 
from  the  respondent's  predecessor  a  charter  of  sale  adjudication 
and  confirmation,  dated  the  27th  of  March,  1815,  which  expressly 
confirms  the  base  infeftments  taken  in  Woolcoats  by  William 
Alexander  and  his  disponee,  Sir  William  Pulteney.  They  next 
adjudged  and  were  infeft  in  the  lands  of  Torbeckhill,  and  then 
entered  as  singular  successors  with  the  late  Duke  of  Buccleuch 
and  Queensberry,  obtaining  from  his  Grace  a  charter  of  adjudica- 
tion in  implement,  dated  the  15th  of  February,  1828. 

It  is  proper  to  notice  here  that  the  special  case  contains  express 
averments  to  the  effect  that  Sir  John  Lowther  Johnstone  was 
duly  infeft  in  Dornock  and  Woolcoats,  and  also  in  Torbeckhill. 
These  statements  appeared  to  your  Lordships  to  conflict  with  the 
tenor  of  documents  of  title  which  are  incorporated  with  and 
form  part  of  the  case ;  and  your  Lordships,  therefore,  required 
the  parties  either  to  explain  the  discrepancy  or  to  inform  the 
House  of  the  true  state  of  the  facts.  The  result  was  that  the 
parties,  by  their  counsel,  concurred  in  stating  to  your  Lordships 
that  the  statements  in  the  case  were  inaccurate ;  and  that,  with 
the  single  exception  of  Sir  William  Pulteney's  infeftment  in 
Woolcoats,  no  sasine  was  taken  in  any  of  the  three  parcels  either 
by  Sir  William  Pulteney,  or  by  any  ancestor  and  predecessor  of 
the  appellant. 

At  the  death  of  the  truster.  Sir  J ohn  Lowther  Johnstone,  in 
1811,  the  heir  entitled  to  succeed  was  his  eldest  son,  Sir  Frederick 
George  Johnstone,  the  appellant's  father,  who  died  in  1841  with- 
out having  made  up  any  title  to  the  lands.  Some  years  after  his 
decease  the  appellant  raised  an  action  in  the  Court  of  Session  for 
the  purpose  of  compelling  the  surviving  trustee  of  his  grand- 
father to  denude  in  his  favour ;  and  the  conveyance  upon  which 
the  appellant  has  been  infeft  and  obtained  a  statutory  entry  with 
his  superior  was  executed  in  obedience  to  a  decree  of  the  Court. 

It  thus  appears  that  the  appellant  does  not  represent  any  pre- 
decessor in  these  three  parcels  of  land  who  was  during  his  life- 
time an  entered  vassal.    He  is  not  the  heir  of  the  trustee  from 
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whom  he  derives  his  feudal  title,  and  he  is  not  the  heir  either  of  H.  L.  (Sc.) 
the  Douglases  of  Dornock  or  of  Margaret  Graham,  who  were  or  1892 
had  been  the  last  entered  vassals  at  the  dates  when  the  trustees  Johnstone 
of  Sir  John  Lowther  Johnstone  completed  their  titles  to  Dornock,  ^^^^ 
Woolcoats,  and  Torbeckhill  by  obtaining  charters  of  confirma-  Buccleuch. 
tion  from  the  superior  following  upon  decrees  of  adjudication  in  Lordwatson. 
their  favour.    He  is,  however,  the  representative  and  heir  of  Sir 
William  Pulteney  and  his  daughter,  as  well  as  of  his  own  father 
and  grandfather.    But  not  one  of  his  predecessors  was  entered  with 
the  superior,  or  was  even  infeft  base  in  Dornock  or  Torbeckhill. 
The  state  of  their  title  to  Woolcoats  differs  in  this  respect  only, 
that  Sir  William  Pulteney  took  base  infeftment  in  that  parcel — a 
circumstance  which  gave  rise  to  an  argument  for  the  appellant 
which  I  shall  notice  in  due  course. 

The  appellant's  counsel  strongly  relied  upon  the  recent  case  of 
Stuart  V.  Jackson  (1),  which  was  decided  by  the  whole  Court,  and 
was  followed  by  the  Judges  of  the  Second  Division  (Lord  Euther- 
furd  Clark  dissenting),  in  Duke  of  AtJiole  v.  Stewart  (2),  and  Buhe 
of  Athole  V.  Menzies  (3).    In  Stuart  v.  Jackson  (1),  there  was  much 
and  serious  diversity  of  judicial  opinion ;  but  the  majority  of  their 
Lordships  held  that  the  terms  of  a  trust  disposition  executed  by 
an  entered  vassal  were  such  that  although  the  trustees  took 
infeftment  and  were  entered  with  the  superior  by  force  of  the 
statute  of  1874,  their  right  constituted  a  mere  incumbrance 
upon  the  standing  investiture  ;  and,  consequently,  that  the  heir 
of  the  truster  who  expeded  a  title  by  taking  a  conveyance  from 
the  trustees  was  entitled  to  enter  upon  payment  of  relief  duty. 
I  do  not  think  it  is  necessary  for  your  Lordships  in  disposing  of 
this  appeal  to  consider  the  merits  of  these  decisions,  or  the  con- 
flicting opinions  expressed  by  the  learned  Judges  who  took  part 
in  them.    Had  Sir  John  Lowther  Johnstone,  or  his  predecessors, 
been  duly  infeft  and  entered,  the  case  would  have  been  different. 
Eut  these  decisions,  assuming  them  to  be  sound,  only  go  this 
length,  that  the  heir  of  an  entered  vassal  is  not  divested  of  that 
character  by  the  fact  that  the  ancestor  whose  heir  he  is  has 

(1)  17  Court  Sess.  Cas.  4tli  Series        (2)  17  Court  Sess.  Cas.  4th  Series 
(Eettie),  85.  (Eettie),  724. 

(3)  17  Court  Sess.  Cas.  4tli  Series  (Eettie),  733. 
A.  C.  1892.  3         2  Y 
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H.  L.  (Sc.)  created  a  trust  which  does  not  extinguish,  but  is  a  mere  burden 
1892      upon,  the  investiture.    Even  if  the  trust  created  by  Sir  John 

Johnstone  Lowther  J ohnstone  were  held  to  be  simply  an  incumbrance,  the 
Duke  of    appellant's  position  would  be  no  better  now  than  if  the  trust  had 

BuccLEucH.  never  been  in  existence ;  and  in  that  case  he  would  not  have 

Lord  Watson,  been  in  a  position  to  enter  as  an  heir.  It  cannot  be  said  in  this 
case,  as  was  held  in  these  decisions,  that  the  appellant  takes 
from  an  entered  predecessor,  either  non  obstante  the  trust,  or 
through  the  medium  of  the  trust. 

Then  it  was  argued  that  the  superior's  confirmation,  by  the 
charter  of  March,  1815,  of  Sir  William  Pulteney's  infeftment  in 
the  lands  of  Woolcoats  had  the  effect  of  making  him  an  entered 
vassal,  and  of  enfranchising  his  heirs  in  these  lands.  No  autho- 
rity was  cited  to  us  which  bears  out  that  proposition,  which 
appears  to  me  to  be  founded  upon  a  misconception  of  the  object 
of  confirmation,  which  is  to  fortify  and  complete  the  investiture 
of  the  person  obtaining  the  charter.  Beyond  what  is  necessary 
for  that  purpose,  confirmation  of  prior  writs  by  the  superior  has^ 
in  my  opinion,  no  operation  whatever.  My  views  upon  this 
point  are  so  fully  and  satisfactorily  expressed  in  the  judgment 
of  Lord  Trayner  (1)  that  I  shall  not  discuss  it  farther. 

It  was  also  urged,  on  behalf  of  the  appellant,  that  his  entry 
was  enfranchised  by  the  previous  entry  of  his  grandfather's 
trustees  upon  payment  of  a  composition ;  and  in  support  of  that 
argument,  he  mainly  relied  upon  Advocate-General  v.  Camphell 
Swinton  (2).  That  case  was  a  very  special  one,  and  does  not 
appear  to  me  to  have  any  material  bearing  upon  the  facts 
before  us.  The  person  from  whom  a  composition  was  claimed 
was  at  the  time  the  entered  vassal  of  the  Crown,  and  had  already 
paid  a  composition  ;  and  the  opportunity  afforded  to  the  superior 
of  claiming  a  second  composition  was  entirely  due  to  the  form 
of  conveyancing  which  the  parties  had  adopted,  with  the  object 
of  subjecting  him  to  entail  fetters.  The  judgments  of  four 
out  of  the  five  learned  Judges  who  constituted  the  Court  of 
Exchequer  proceeded  on  these  specialties.  That  of  Lord  Deas 
went  farther,  and  contains  many  dicta  which,  so  far  as  I  know, 

(1)  18  Court  Sess.  Cas.  4th  Series  (2)  17  Court  Sess.  Cas.  2nd  Series 
(Rettie),  at  p.  591.  (Dunlop),  21. 
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are  without  authority,  and  with  which  I  am  not  prepared  to  H.  L.  (Sc.) 

agree.  1892 

I  am,  accordingly,  of  opinion  that  the  interlocutor  appealed  johnstone 

from  ought  to  be  affirmed,  and  the  appeal  dismissed  with  costs,  -^^^"^ 

and  I  so  move  your  Lordships.  Buccleuch. 


LoKD  Halsbury,  L.C,  concurred. 


Lord  Macnaghten  : — 

My  Lords,  I  have  had  an  opportunity  of  reading  the  judgment 
of  my  noble  and  learned  friend,  Lord  Watson,  and  I  entirely 
concur  in  it. 


Lord  Hannen  also  concurred. 


Ordered  and  Adjudged  in  the  name  of  the  House  of 
Lords,  hy  the  Lords  of  Appeal  sitting  in  the 
House  of  Lords  during  the  dissolution  of  Farlia- 
ment,  joursuant  to  the  provisions  of  the  Appellate 
Jurisdiction  Act,  1876  :  That  the  Interlocutor 
appealed  from  he  affirmed ;  and  the  appeal 
dismissed  ivith  costs. 

Lords'  Journals,  25th  July,  1892. 

Agent  for  the  appellant :  Henry  S,  Sherry,  for  Welsh  &  Forbes, 
Solicitors,  Edinburgh, 

Agents  for  the  respondent :  Grahames,  Currey,  &  Spens,  for 
Strathern     Blair,  W.S.,  Edinburgh, 
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ON  APPEAL  FEOM  THE  COUET  OF  THE  AECHBISHOP  OF 
CANTEEBUEY. 


Aug.  2. 


Ecclesiastical  Law — Bishop — Communion  Service — Lighted  Candles — Adminis- 
tration of  Mixed  Chalice — Eastiuard  position — Singing  of  Hymn  Agnus 
Dei  " — Rule  as  to  Evidence  of  Historical  Facts — Finality  of  Privy  Council 
Judgments. 

Where  it  is  important  to  ascertain  ancient  facts  of  a  public  nature,  the 
law  permits  historical  works  to  be  referred  to  as  evidence  thereof. 

The  rule  of  finality  applicable  to  decisions  of  the  Privy  Council  in 
relation  to  rights  of  property  is  not  equally  binding  as  regards  decisions 
which  relate  to  ritual  and  ecclesiastical  practice  and  depend  to  some  extent 
upon  the  accuracy  of  historical  investigation. 

Held,  affirming  the  judgment  of  the  archbishop,  that,  although  the 
mixing  of  wine  with  water  in  and  as  part  of  the  Communion  service  is 
against  the  law  of  the  Church,  yet  that  the  use  of  a  cup  mixed  beforehand 
does  not  constitute  an  ecclesiastical  offence : 

Held,  that  the  choir's  singing  of  the  hymn  "The  Agnus"  before  and 
during  the  reception  of  the  elements  is  not  illegal : 

Held,  that  the  priest's  standing  at  the  northern  end  of  the  west  side  of 
the  table  during  the  whole  of  that  part  of  the  Communion  service  which 
intervenes  between  its  commencement  and  the  ordering  of  the  bread  and 
wine  before  the  Prayer  of  Consecration  is  not  illegal. 

It  being  admitted  that  two  candles,  not  required  for  the  purpose  of 
giving  light,  were  alight  throughout  the  celebration  on  the  holy  table 
without  objection  on  the  part  of  the  respondent,  who  was  officiating  as 
bishop,  but  there  being  no  evidence  either  of  a  ceremonial  use  of  the 
lights,  or  that  the  respondent  had  introduced  them  as  unlawful  ornaments, 
held  that  the  respondent  was  not  responsible  therefor,  and  that  his  making 
no  objection  thereto  was  not  an  ecclesiastical  offence. 

Held,  that  where  promoters  have  established  the  commission  of  an  eccle- 
siastical offence,  they  are  not  entitled  as  of  right  to  a  monition ;  but  that 


*  Present  .-—The  Lord  Chancellor,  Lord  Hobhouse,  Lord  Esher,  Lord 
Herschell,  Lord  Hannen,  Sir  Eichard  Couch,  and  Lord  Shand.  Ecclesias- 
tical Assessors : — The  Bishop  of  Chichester,  The  Bishop  of  St.  David's,  and 
The  Bishop  of  Lichfield  (now  Archbishop  of  York). 
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the  archbishop  was  entitled,  on  being  satisfied  that  the  offence  would  not 
be  repeated,  to  accept  the  assurance  of  future  submission. 

Appeal  from  parts  of  a  decree  dated  the  21st  of  November, 
1890,  of  the  Court  of  the  Archbishop  of  Canterbury.  The  report 
of  the  case  in  that  Court  will  be  found  in  [1891]  P.  9. 

Sir  Horace  Davey,  Q.C.,  Dr.  Tristram,  Q.C.,  and  JDanckwerts, 
for  the  appellants  : — 

The  appeal  seeks  the  reversal  of  such  parts  of  the  judgment  as 
were  in  the  respondent's  favour,  and  the  pronouncing  of  such 
monition  as  the  ecclesiastical  law  provides  in  respect  of  those 
charges  which  had  been  established.  It  relates,  therefore,  to 
{a)  the  administration  of  the  mixed  chalice ;  (h)  the  not  standing 
at  the  north  side  of  the  table  during  the  Communion  Service ; 

(c)  the  singing  of  the  "  Agnus  Dei  "  after  the  consecration  of  the 
elements  by  the  respondent  and  before  or  during  their  adminis- 
tration to  the  communicants;  {d)  the  use  of  candles  on  the 
Communion  table  when  not  required  for  the  purposes  of  giving 
light,  and  the  ceremony  of  ablution  or  cleansing  the  paten  and 
the  chalice  as  part  of  the  service. 

With  regard  to  (a),  it  had  been  condemned  in  Hehhert  v. 
Purchas  (1) ;  (h)  it  had  been  settled  in  that  case  and  in  Bidsdale 
V.  Clifton  (2) ;  (c)  it  had  not  hitherto  been  before  the  Privy 
Council,  but  had  been  condemned  by  Sir  E.  Phillimore  in 
Elphinston  v.  Purchas  (3),  as  Dean  of  the  Arches  Court,  and 
also  in  Martin  v.  ^MacJconochie  (4) ;  and  see  Clifton  v.  Bidsdale  (5) ; 

(d)  the  use  of  candles  was  condemned  by  Dr.  Lushington  in 
Westerton  v.  Liddell  (6),  who  was  not  appealed  from  on  that 
point,  and  by  the  Privy  Council  in  Martin  v.  MacJconochie  (7). 
The  ceremony  of  ablution  is  treated  by  the  archbishop  as 
unlawful  if  done  as  part  of  the  service. 

Although  no  question  of  doctrine  was  directly  involved  in  this 
case,  yet  the  ceremonies  complained  of  represented  doctrines, 
and  were  historically  expressive  of  theological  opinion  with 

(1)  Law  Kep.  3  P.  C.  605.  (4)  Law  Kep.  4  A.  &  E.  290. 

(2)  2  P.  D.  276.  (5)  1  P.  D.  318,  323. 

(3)  Law  Rep.  3  A.  &  E.  98.  (6)  Moore's  Special  Report. 

(7)  Law  Rep.  2  P.  C.  365. 
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J.  C.  regard  to  the  nature  of  the  Holy  Communion  as  a  sacrifice. 
1892  With  the  exception  of  ablution  all  the  ceremonies  objected 
Bead  to  are  found  in  the  first  Prayer  Book  of  Edward  VI.,  and  are 
Bishop  op  oJ^itted  from  subsequent  prayer  books.  The  doctrinal  views 
Lincoln,  of  the  two  Prayer  Books  of  that  reign  should  be  considered 
together  in  order  to  see  what  was  intentionally  omitted  in  the 
second,  and  what  is  the  object  in  trying  to  restore  those  of  the 
first,  in  which  the  Holy  Communion  is  described  as  the  Mass, 
the  holy  table  as  an  altar,  and  part  of  the  ceremony  is  an  act  of 
adoration  to  the  Host.  Upon  the  attention  to  be  paid  to  succes- 
sive revisions  of  the  Prayer  Book,  see  the  judgment  of  Lord 
Hatherley  in  SJieppard  v.  Bennett  (1).  The  archbishop  had  failed 
to  draw  the  true  inference  from  these  changes.  Then  as  to  the 
admissibility  of  the  material  on  which  the  judgment  below  was 
founded,  and  which  consisted  of  passages  from  controversial 
writings,  145  pictures,  and  books  in  the  year  1544,  supposed  to 
contain  the  opinion  of  Cranmer,  such  evidence,  if  evidence  at 
all,  was  only  admissible  to  explain  technical  terms  :  see  Shore  v. 
Wilson  (2).  To  shew  the  common  law  of  the  Church,  it  must  be 
something  which  was  not  the  subject  of  controversy,  but  which 
was  general  throughout  the  Church.  The  foundations  of  the 
judgment  in  this  case  should  be  the  rubrics,  the  historical  circum- 
stances of  the  time  in  which  the  Prayer  Book  was  introduced,  con- 
temporary evidence  as  to  the  meaning  of  their  authors  where  it  is 
ambiguous,  the  Injunctions  of  1547,  Card.  Doc.  Annals,  vol.  i.  p.  4, 
the  1st  Act  of  Uniformity  (2  &  3  Edw.  6,  c.  1),  the  Injunctions 
of  1550,  the  2nd  Act  of  Uniformity  (5  &  6  Edw.  6,  c.  1 ;  which 
established  the  second  Prayer  Book),  the  Elizabethan  Act  of 
Uniformity  (1  Eliz.  c.  2)  and  Prayer  Book,  which  revised  the 
second  Prayer  Book  of  Edward  YI.,  James  I.'s  Prayer  Book, 
the  Canons  of  1603-4,  the  Savoy  Conferences  of  1661,  and  the 
Act  of  Uniformity  of  1662  (14  Car.  2,  c.  4),  with  the  present 
Prayer  Book,  which  came  into  force  on  the  24th  of  August  of 
that  year.  They  are  all  collected  in  CardwelFs  Doc.  Annals. 
The  case  for  the  appellants  was  that  the  ceremonies  complained 
of  were  changes  made  in  the  present  Prayer  Book,  and  it  was  for 
those  who  sought  to  bring  back  the  ritual  from  what  was  pre- 
(1)  Law  Eep.  4  P.  C.  403.  (2)  9  CI.  &  F.  499. 
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scribed  by  the  present  Prayer  Book  to  what  was  prescribed  in      J.  0. 
the  first  Prayer  Book  of  Edward  VI.  to  shew  a  justification  for  1892 
it.    Their  intentional  omission  after  having  been  prescribed  r^ad 
shewed  that  they  were  now  unlawful.    There  was  no  direction,   Bjggop  qi 
for  instance,  for  mixing  the  wine  with  water,  and  the  Prayer  Lincoln. 
Book  speaks  throughout  of  wine  alone.  Granting  that  continuous 
pre-Eeformation  usage  sanctioned  the  use  of  wine  and  water, 
still  that  usage  could  not  be  referred  to  in  order  to  supply  an 
omission  which  a  consideration  of  all  the  distinctive  differences 
between  the  service  of  the  Mass  and  the  Communion  Service 
shewed  to  be  essential  and  intentional.     The  acts  and  matters 
alleged  against  the  respondent,  besides  being  contrary  to  and 
prohibited  by  the  Statutes  of  Uniformity,  have  also  been  held  to 
be  ecclesiastical  offences  by  judgments  of  the  Privy  Council. 

The  archbishop's  judgment  was  then  read  in  extenso,  and  the 
authorities  therein  cited  were  referred  to.  It  was  objected  that 
it  did  not  follow  the  judgments  of  the  Privy  Council  in  previous 
ecclesiastical  cases,  or  the  judgments  of  the  Provincial  Court  of 
■Canterbury,  as  precedents  and  authorities  on  the  question  of  law. 
With  regard  to  the  evidence  upon  which  the  judgment  relied  as 
a  justification  for  disregarding  the  judgments  of  the  ultimate 
Court  of  Appeal,  and  of  the  co-ordinate  Ecclesiastical  Courts,  it 
•consisted  mainly — (1.)  of  acts,  or  supposed  acts,  of  various  per- 
sonages, chiefly  ecclesiastical,  at  the  time  of  the  Eeformation 
and  .since ;  (2.)  of  writings,  controversial  and  otherwise,  con- 
nected with  the  Book  of  Common  Prayer,  and  the  questions 
raised  in  this  case;  (3.)  of  histories  and  other  records  of  greater 
or  less  authority  of  past  controversies,  more  or  less  connected 
with  the  points  raised  in  the  case,  of  discussions  as  to  alterations 
in  the  service  of  the  Church,  of  the  intentions,  opinions,  and 
studies  of  Cranmer  and  the  revisers  of  the  Books  of  Common 
Prayer,  of  the  usages  of  the  Primitive  Church — Eastern,  and 
Oreek,  and  Western;  and  (4.)  of  prints  and  pictures,  dating 
from  the  Eeformation  onwards.  It  was  contended  that  it  was 
impossible  to  collect  from  such  materials,  even  if  admissible  as 
evidence,  a  sure  basis  upon  which  to  found  any  declaration  or 
opinion  of  the  law  ecclesiastical,  or  construction  of  the  formularies 
of  the  Church. 
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J.  C.         With  regard  to  the  mixed  cup,  the  ease  for  the  appellant  was 
1892       that  in  the  English  pre-Eeformation  Church,  which  used  the 
Bead      Eoman  ritual,  the  only  mixing  known  was  the  mixing  as  part 
Bishop  of  service ;  that  the  custom,  if  it  ever  prevailed,  of  mixing 

Lincoln,  in  the  vestry  and  then  consecrating  a  cup  previously  mixed,  was 
unknown  prior  to  the  Eeformation,  so  far  as  the  English  Church 
was  concerned.  By  the  second  Prayer  Book  of  Edward  YI.  the 
only  known  service  of  mixing  was  removed  from  the  English 
ritual,  and  if  it  had  been  intended  to  introduce  a  new  and  un- 
known practice  of  mixing  in  the  vestry  and  consecrating  during 
the  service,  directions  would  have  been  made  to  give  effect  to 
such  intention.  They  are  not  given,  and  there  is  no  ambiguity 
in  the  directions  which  are  given  in  the  present  Prayer  Book,, 
and  there  is  no  right  to  manufacture  ambiguity  in  order  to  intro- 
duce evidence  to  explain  it.  The  established  doctrine  of  con- 
struction in  regard  to  the  rubric  is  that  omission  is  prohibition ; 
there  are  only  two  kinds  of  ceremonies,  those  which  are  retained 
and  those  which  are  abolished.  Except  in  the  isolated  case  of 
Bishop  Andrewes,  there  is  no  instance  known  of  any  case  in  which 
wine  and  water  were  ever  used  in  the  Church  of  England  after 
the  second  Prayer  Book  of  Edward  YI.  It  was  contended  with 
regard  to  the  archbishop's  references  to  the  older  forms  of 
liturgies  of  the  Greek  and  Ethiopic  or  Coptic  Churches,  that 
those  liturgies  were  not  available  for  the  purpose  of  construing 
the  rubrics  of  the  present  Prayer  Book.  [Lokd  Herschell  : — 
The  use  of  the  mixed  chalice  being  almost  universal  in  the  earliest 
Churches,  it  may  be  that  the  practice  of  mixing  as  part  of  the 
service  was  an  innovation  which  the  Eeformers  wished  to  abolish.] 
The  Archbishop  finds  that  "  to  mingle  the  cup  before  service 
was  matter  of  early  usage  in  the  West";  but  a  perusal  of 
the  authorities  referred  to — viz.,  Cochleus'  edition  of  Isidore's 
Treatise  and  Eevision  of  the  Mozarabic  Liturgy  as  used  in  the 
6th  and  7th  centuries  and  long  before  (Isid.  Hispal.  De  Off. 
EccL,  Lips.  4to,  Antv.  8vo,  1534) ;  Burbidge's  Liturgies  (1885), 
196,  202;  Lit.  Moz.  219,  Migne;  Hammond,  Ixiv.  285— and  of 
the  Mozarabic,  Eoman,  Ambrosian,  Gallican,  Syriac  Jacobite, 
and  Ethiopic  liturgies  as  they  appear  in  Eenaudot,  ii.,  does  not 
discover  anything  which  clearly  indicates  that  the  wine  was 
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mixed  with  water.    Even  if  a  practice  of  mixing  beforehand       J.  C. 
was  established,  the  present  Prayer  Book  does  not  permit  1892 
it,  and  its  compilers  and  their  contemporaries  appear  to  have  ^^ad 
considered  that  wine  alone  and  not  the  mixed  chalice  was  in-  gj^^Qp 
tended.    (The  Bishop  of  St.  David's  referred  to  the  Communion  Lincoln. 
office  of  1548  in  Sparrow's  Articles,  which  was  a  sort  of  appendix 
to   the  Mass,  where  the  cup  consecrated  according  to  the 
rites  of  the  Mass  was  nevertheless  spoken  of  as  wine.)  With 
regard  to  contemporary  views  of  the  Prayer  Book,  see  Becon's 
Comparison  between  the  Lord's  Supper  and  the  Pope's  Mass 
(ed.  1558),  pars.  7,  8,  vol.  ii.  p.  359  (Parker  Society) ;  Jewel's 
Sermons  (Parker  Society),  Sermon  on  Private  Mass  in  1565, 
p.  139 ;  Eastell's  Confutation  of  a  Sermon  preached  by  Jewel  at 
Paul's  Cross,  published  in  1565,  p.  30 ;  Fulke's  Defence  of  the 
Translations  of  the  Bible  (1583,  Parker  Society),  p.  523 ;  Eogers 
on  Thirty-Nine  Articles  (1586),  p.  296 ;  Whitgift's  Works,  vol.  2 
(Parker  Society),  tract  ix.  p.  541,  "  The  Defence  of  the  Answer 
to  the  Admonition";  Blakesley's  Common  Prayer,  pp.  310-316; 
Fulke's  Defence  of  Scripture  (1579),  p.  522  (Parker  ed.).  The 
20th  canon  of  1603  is  inconsistent  with  mixing  beforehand. 
The  previous  decisions  of  the  Privy  Council  and  other  Ecclesias- 
tical Courts  on  this  subject,  Martin  v.  Mackonochie  (1),  EljpMnston 
V.  Purehas  (2),  and  Hehhert  v.  Furchas  (3),  were  referred  to.  No 
doubt  the  ceremony  condemned  was  the  conjoint  ceremony  of 
mixing  and  then  administering  the  cup  so  mixed  during  the 
service.    But  the  essential  part  of  the  ceremony  so  condemned 
was  the  administration  of  the  mixed  cup.    It  is  that  which  has 
the  important  symbolical  meaning,  and  it  makes  no  difference 
whether  the  mixing  takes  place  before  or  during  the  service. 

Upon  the  subject  of  the  eastward  position,  reference  was  made 
to  Martin  v.  Mackonochie  (4),  Elphinstone  v.  Purehas  (5) ;  Hehhert 
V.  Purehas  (3) ;  Bidsdale  v.  Clifton  (6).  With  regard  to  the  fresh 
light  referred  to  in  the  last-mentioned  case,  it  must  have  meant 
light  to  be  derived  from  documents  subsequently  discovered ;  not 
that  where  the  Committee  has  decided  a  legal  question,  say  the 

(1)  Law  Eep.  2  A.  &  E.  116.  (4)  Law  Rep.  2  P.  C.  382. 

(2)  Law  Rep.  3  A.  &  E.  67.  (5)  Law  Rep.  3  A.  &  E.  109. 
3)  Law  Rep.  3  P.  C.  605.  (6)  2  P.  D.  276. 
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construction  of  the  ornaments  rubric  as  affected  by  the  subsequent 
Act  of  Parliament,  or  whether  the  Injunctions  of  1547  were  or 
were  not  repealed  by  the  Act  of  Uniformity  in  1549,  that  decision 
is  to  be  subject  to  fresh  argument.  As  to  finality  of  the  decisions 
of  the  House  of  Lords  and  Privy  Council,  reference  was  made  to 
Attorney-General  v.  Dean  and  Canons  of  Windsor  (1)  and  Tooth  v. 
Power  (2) ;  Dixon  v.  Caledonian  Baihvay  Company  (3).  For  the 
reasons  given  in  Bidsdale  v.  Clifton  (4),  and  the  authorities  cited 
therein,  it  was  contended  that  the  direction  of  the  rubric  that 
the  priest  shall  stand  at  the  north  side  of  the  table  is  given  with 
reference  to  a  table  standing  either  in  the  body  of  the  church  or 
in  the  chancel,  and  must  be  interpreted  as  applicable  to  a  table 
in  either  position,  and  refers  to  that  side  of  the  table  which  faces 
towards  the  north. 

Eeference  was  also  made  on  this  subject  to  Cosin's  Works, 
vol.  5,  p.  458 ;  Laud's  Censure,  Works,  vol.  vi.  pt.  i.  p.  59  ;  Stow 
Annals,  1552,  p.  608 ;  Heylin's  Cypr.  Anglic,  p.  ii.  244,  259  ; 
the  Order  of  the  Privy  Council  in  Card.  Doc.  Annal.  ii.  p.  237  ; 
Prynne's  Canterburies  Doome,  p.  78;  Smart's  Articles  against 
Cosin,  Cosin's  Corresp.  vol.  i.  pp.  161,  169;  Lord  Selborne  on 
Liturgy  of  the  English  Church,  pp.  57,  69,  70 ;  Bishop  Wren's 
Case,  State  Trials,  4th  vol.  pp.  27,  34,  103 :  see  18th  article ; 
Wren's  Parentalia,  pp.  14,  75,  103 ;  Foxe's  Book  of  Martyrs, 
Book  IX.  V.  ii.  p.  700 ;  Hutchins  v.  Denziloe  (5). 

The  singing  of  the  hymn  called  the  "  Agnus  Dei  "  was  the  next 
subject.  The  authorities  are  El;phinston  v.  Furchas  (6)  ;  Martin 
v.  Mackonochie  (7).  In  Clifton  v.  Bidsdale  (8),  when  it  was  before 
Lord  Penzance,  counsel  admitted  that  the  singing  of  the  Agnus 
as  alleged  was  unlawful,  and  declined  to  argue  it.  The  singing 
of  the  Agnus  at  the  period  of  the  service  in  which  it  was  sung 
was  an  illegal  addition  to  or  alteration  of  the  service.  The 
present  Prayer  Book  directs  that  the  reception  of  the  elements 
should  immmediately  follow  the  Prayer  of  Consecration  without 
let,  break,  or  interruption,  and  by  such  singing  there  was  caused 

(1)  8  H.  L.  C.  391.  (5)  1  Hagg.  Consist.  170. 

(2)  [1891]  A.  C.  284,  292.  (6)  Law  Rep.  3  A.  &  E.  98. 

(3)  5  App.  Cas.  826.  (7)  Law  Rep.  4  A.  &  E.  290. 

(4)  2  P.  D.  276.  ,  (8)  1  P.  D.  328. 
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a  letting  of  the  service  forbidden  by  the  book.  Keference  was  J.  0. 
made  to  Becon's  Works,  vol.  iii.  p.  278;  Eidley's  Articles  of  1892 
Visitations,  1  Card.  Doc.  Ann.  93.  reau 
With  regard  to  what  are  called  altar  lights,  it  was  contended  g^g^^'p 
that  the  burning  on  the  Communion  table  of  two  candles  (not  Lincoln. 
required  to  give  light)  in  broad  daylight  in  connection  with  the 
Communion  Service  is  an  unlawful  ceremony  and  an  unauthorized 
addition  to  the  rubric :  see  Westerton  v.  Liddell  (1) ;  Martin  v. 
MaekonocMe  (2).  One  question  in  this  case  is  whether  the  use  of 
lighted  candles  during  the  Communion  Service  is  lawful  as  a 
matter  of  ceremony ;  another,  whether  they  are  lawful  ornaments. 
There  is  no  rubric  which  deals  with  lights.  As  ornaments  their 
lawfulness  depends  on  the  ornaments  rubric  and  the  section  of 
the  Elizabethan  Act  of  Uniformity,  which  refers  to  what  were 
in  use  by  authority  of  Parliament  in  2  Edw.  6,  i.e.,  which  were 
prescribed  by  the  first  Prayer  Book,  and  these  do  not  include 
either  expressly  or  by  fair  implication  lights  not  used  for  the 
purpose  of  giving  light.  As  an  unlawful  ceremony,  although  a 
lighted  candle  by  itself  is  not  a  ceremony,  when  used  in  the 
Communion  Service  it  is  a  ceremony,  because  it  is  used  as  part  of 
the  service  for  the  purpose  of  exciting  the  mind  of  the  worshipper. 
Sir  E.  Phillimore  held  that  such  use  was  a  ceremony,  and  his 
ruling  was  affirmed  in  Law  Eep.  2  P.  C.  365.  Eeference  was 
also  made  to  Burst  v.  Masters  (3) ;  Sumner  v.  Wix  (4)  ;  5th  Cosin's 
Works,  p.  441 ;  Gorham's  Eeformation  Gleanings,  pp.  345,  346  ; 
Prynne's  Canterburies  Doome,  pp.  62, 63, 123 ;  Neale's  History  of 
Puritans,  vol.  ii.  p.  9  ;  Hudson  v.  Tooth  (5).  With  regard  to  the 
Eespondent  personally,  if  the  lighted  candles  were  used  with  his 
sanction  ceremoniously  he  would  be  responsible  for  a  breach  of 
ecclesiastical  law.  If  they  are  to  be  viewed  as  church  ornaments 
simply,  the  property  in  the  candlesticks  and  candles  being  in 
the  churchwardens,  it  was  their  province  and  not  that  of  the 
bishop  to  put  them  out  or  remove  them,  and  as  the  bishop 
could  only  compel  them  to  perform  their  duty  in  this  respect  by 


(1)  Moore's  Special  Eeport.  (3)  1  P.  D.  373. 

(2)  Law  Eep.  2  A.  &  E.  116;  S.  C.  (4)  Law  Eep.  3  A.  &  E.  58. 
2  P.  C.  365.  (5)  2  P.  D.  128. 
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J.  0.  proceedings  in  his  Court  it  was  not  contended  in  that  case  that 
1892      he  would  be  responsible. 

Lastly,  the  archbishop  was  wrong  in  declining  or  omitting  to 
Bishop  of  P^^^^^^^^  ^^J  condemnation  or  formal  declaration  upon  or 
Lincoln,  against  the  respondent,  even  upon  the  articles  which  the  arch- 
bishop found  to  be  established  and  to  the  offences  against  the 
law;  also  in  declining  to  make  any  order  as  to  costs.  The 
appellants  had  a  right  to  have  a  monition  issued  on  the  findings 
come  to  by  the  Court  below,  and  no  reason  had  been  given  for 
refusing  it :  see  Martin  v.  MackonocMe  (1) ;  and  for  form  of  decree, 
Mackonochie  v.  Lord  Penzance  (2)  ;  Coote's  Practice,  p.  255. 

The  respondent  did  not  appear. 


1892         The  judgment  of  their  Lordships  was  delivered  by 

AugJ.      j^^^^  HaLSBURY,  L.C.  :— 

Before  dealing  with  any  of  the  specific  charges  which  are  the 
subject  of  the  appeal,  their  Lordships  think  it  right  to  notice  an 
objection  raised  by  counsel  as  to  the  legitimacy  of  some  of  the 
considerations  by  which  the  archbishop  was  influenced  in  arriving 
at  his  conclusions. 

It  has  been  urged  that  upon  such  subjects  as  the  practice  of 
the  Primitive  Church,  the  ritual  of  the  Eastern  and  Western 
Churches,  the  position  of  the  Lord's  table,  the  position  of  the 
celebrant  at  the  table,  and  like  questions,  which  are  ex  hypothesi 
beyond  the  reach  of  living  memory,  the  archbishop  has  consulted 
ancient  authors,  historical  and  theological  works,  pictures,  en- 
gravings, and  a  variety  of  documents,  of  which  undoubtedly  any 
careful  and  competent  historian  would  avail  himself,  but  which 
it  is  argued  cannot  legitimately  be  made  use  of  in  a  court  of 
justice,  and  upon  which  it  is  said  no  judge  is  justified  in  placing 
any  reliance  in  forming  his  judgment. 

Where  the  objection  is  of  so  general  a  character,  it  is  impos- 
sible to  do  more  than  apply  to  it  a  general  treatment. 

The  first  observation  that  arises  is,  that  if  our  law  were  to 
exclude  all  such  historical  investigation  as  is  pointed  to  by  the 

(1)  7  P.  D.  94.  (2)  6  App.  Cas.  433. 
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objection,  and  questions  of  ritual  and  ecclesiastical  practice  could 
only  be  investigated  by  the  light  of  the  words  of  an  Act  of 
Parliament  some  centuries  old,  and  by  the  testimony  of  living 
witnesses,  it  would  disclose  a  very  unreasonable  and  unsatisfac- 
tory state  of  the  law. 

Who  can  doubt  that  contemporaneous  usage  would  be  of 
incalculable  value  in  forming  a  judgment  on  such  subjects  as  are 
indicated  above  ?  And  if  no  historical  investigation  can  be 
permitted  as  to  what  was  the  contemporaneous  usage,  one  source 
of  light  upon  doubtful  questions  would  be  excluded. 

The  novelty  of  the  objection  urged  before  this  Board  is  not  a 
conclusive  consideration,  since  the  fact  that  an  objection  has  not 
previously  been  taken  is  by  no  means  conclusive  against  its 
validity  when  actually  taken  ;  but  their  Lordships  cannot  fail  to 
be  struck  by  the  absence  of  any  such  objection  in,  e.g.,  Bidsdale 
V.  Clifton  (1),  where  not  by  counsel  only,  but  in  the  judgment 
ultimately  pronounced,  such  authorities  as  Hooker,  Baxter's 
Life  and  Times,  Collier's  Ecclesiastical  History,  Dr.  Thomas 
Bennett's  Paraphrase,  Cosin's  Works,  and  the  like,  were  quoted 
and  relied  upon ;  and  this  not  upon  questions  of  doctrine  or 
opinion,  but  as  leading  to  inferences  of  fact  of  what  was  usual  at 
the  time  of  the  writers  referred  to. 

But  their  Lordships  are  of  opinion  that  the  objection  is  founded 
upon  an  erroneous  view  of  the  law.  Where  it  is  important  to 
ascertain  ancient  facts  of  a  public  nature,  the  law  does  permit 
historical  works  to  be  referred  to. 

The  House  of  Lords  upon  the  impeachment  of  Warren  Hastings, 
having  first  determined  that  it  would  only  proceed  upon  judicial 
evidence,  such  as  would  be  receivable  in  a  court  of  law,  received 
in  evidence  (being  advised,  it  will  be  remembered,  by  the  judges) 
Cantemir's  History  of  the  Turkish  Empire.  In  the  case  of  St. 
Katharine's  Hospital,  Lord  Hale  admitted  Speed's  Chronicles 
to  be  evidence  of  a  particular  point  of  history  in  Edward  III.'s 
time,  and  Pemberton,  C.J.,  received  the  same  evidence  to  prove 
the  death  of  Isabel,  queen  dowager  of  Edward  II.,  and  said  he 
knew  not  what  better  proof  could  be  given. 

Without  considering  further  how  far  an  ecclesiastical  judge 
has  a  right  to  act  upon  his  own  historical  learning,  when  it  be- 
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comes  important  to  ascertain  what  was  tlie  ecclesiastical  practice, 
or  what  were  the  views  entertained  by  eminent  theologians,  in 
remote  times,  it  is  enough  to  say  here,  dealing  with  the  objection 
generally,  that  it  is  impossible  to  contend  that  if  in  other 
respects  the  archbishop's  judgment  was  well  founded,  it  could  be 
invalidated  by  his  having  called  to  his  aid  for  this  purpose  his 
own  historical  researches. 

Nor  does  it  make  the  objection  better  that  instead  of  pro- 
nouncing ex  cathedra  what  in  his  opinion  was  the  history  of  such 
and  such  a  practice  the  archbishop  has  disclosed  in  his  judgment 
the  sources  from  which  he  derived  his  views. 

With  respect  to  some  of  the  matters  which  have  been  the 
subject  of  debate  in  this  appeal,  it  has  been  strongly  urged  that 
they  have  been  conclusively  determined  by  this  board,  and  that 
if  the  facts  are  found  to  be  the  same  no  further  argument  is  per- 
missible. That  question  was  raised  in  the  case  of  Bidsdale  v. 
Clifton.  (1)  Some  of  the  points  in  issue  in  that  case  had  been 
already  the  subject  of  decision  by  this  Committee  in  the  case  of 
Eehhert  v.  Purchas.  (2)  In  answer  to  the  argument  that  they  had 
been  conclusively  settled  and  were  no  longer  open  to  discussion^ 
Lord  Cairns,  in  delivering  the  judgment  of  the  Committee, 
said  (3)  :  "  Their  Lordships  have  had  to  consider,  in  the  first 
place,  how  far,  in  a  case  such  as  the  present,  a  previous  decision 
of  this  tribunal  between  other  parties,  and  an  Order  of  the 
Sovereign  in  Council  founded  thereon,  should  be  held  to  be  con- 
clusive in  all  similar  cases  subsequently  coming  before  them. 
...  In  the  case  of  decisions  of  final  Courts  of  Appeal  on 
questions  of  law  affecting  civil  rights,  especially  rights  of  pro- 
perty, there  are  strong  reasons  for  holding  the  decisions,  as  a 
general  rule,  to  be  final  as  to  third  parties.  .  .  .  Even  as  to 
such  decisions  it  would  perhaps  be  difficult  to  say  that  they  were, 
as  to  third  parties,  under  all  circumstances  and  in  all  cases 
absolutely  final,  but  they  certainly  ought  not  to  be  reopened 
without  the  very  greatest  hesitation.  Their  Lordships  are  fully 
sensible  of  the  importance  of  establishing  and  maintaining,  as 
far  as  possible,  a  clear  and  unvarying  interpretation  of  rules  the 

(1)  2  P.  D.  276.  (2)  Law  Kep.  3  P.  C.  605. 

(3)  2  P.  D.  305. 
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stringency  and  effect  of  which  ought  to  be  easily  ascertained  and 
understood  by  every  clerk  before  his  admission  to  holy  orders. 
On  the  other  hand,  there  are  not,  in  cases  of  this  description,  any 
rights  to  the  possession  of  property  which  can  be  supposed  to 
have  arisen  by  the  course  of  previous  decisions  ;  and  in  proceed- 
ings which  may  come  to  assume  a  penal  form,  a  tribunal,  even  of 
last  resort,  ought  to  be  slow  to  exclude  any  fresh  light  which  may 
be  brought  to  bear  upon  the  subject." 

It  was  argued  for  the  appellants  that  the  doctrine  thus  laid 
down  in  Bidsdale  v.  Clifton  (1)  was  only  applicable  where  there 
was  some  "  fresh  light,"  and  that  by  this  was  meant  some  fact 
which  had  not  been  under  the  consideration  of  the  tribunal  on 
the  previous  occasion.  But  an  examination  of  the  arguments 
and  judgment  shews  that  this  was  not  the  meaning  of  the 
Committee.  They  entered  upon  an  elaborate  and  indepen- 
dent examination  of  the  law  bearing  upon  the  legality  of  acts 
already  pronounced  illegal,  and  it  was  expressly  stated,  as  their 
Lordships'  conclusion,  "  that  although  very  great  weight  ought 
to  be  given  to  the  decision  in  Hehhert  v.  Purehas  (2),  yet  they 
ought  in  the  present  case  to  hold  themselves  at  liberty  to  examine 
the  reasons  upon  which  that  decision  was  arrived  at,  and,  if  they 
should  feel  themselves  forced  to  dissent  from  those  reasons,  to 
decide  upon  their  own  view  of  the  law."  In  the  result  their 
Lordships  dissented  upon  one  point  from  the  reasoning  of  the 
previous  Committee,  and  'came  to  the  conclusion  that  an  act  was 
lawful  which  had  been  previously  pronounced  illegal.  In  the 
present  case  their  Lordships  cannot  but  adopt  the  view  expressed 
in  Bidsdale  v.  Clifton  (1)  as  to  the  effect  of  previous  decisions. 
Whilst  fully  sensible  of  the  weight  to  be  attached  to  such  de- 
cisions, their  Lordships  are  at  the  same  time  bound  to  examine 
the  reasons  upon  which  the  decisions  rest,  and  to  give  effect  to 
their  own  view  of  the  law. 

The  first  matter  dealt  with  by  the  archbishop  is  that  contained 
in  the  Fourth  Article.  That  Article,  when  read  with  the  Thir- 
teenth and  Fourteenth  Articles,  seems  to  contain,  as  the  archbishop 
points  out,  two  heads  of  charge.  First,  the  mixing  of  the  cup 
during  the  Communion  Service,  and  secondly,  the  consecration 
(1)  2  P.  D.  276.  (2)  Law  Kep.  3  P.  C.  605. 
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J.  C.      and  administration  of  the  mixed  cup.    With  the  former  of  these 
1892      their  Lordships  need  not  concern  themselves.    The  finding  of 
Read      the  archbishop  on  this  part  of  the  charge  was  adverse  to  the 
Bishop  of   ^^espondent,  and  no  question  as  to  the  legality  of  this  act  arises 
Lincoln,    upon  this  appeal.    As  regards  the  latter  head  of  charge,  however, 
the  archbishop  declared  that  the  act  of  consecrating  wine  which 
had  been  mixed  with  water  before  the  service,  and  of  administering 
the  same  when  so  mixed  to  the  communicants,  would  not  be 
offences  against  the  ecclesiastical  law  of  England.    The  appel- 
lants impeach  this  declaration,  and  ask  their  Lordships  to  pro- 
nounce the  use  of  wine  mixed  with  water  in  the  administration 
of  the  Lord's  Supper  to  be  an  ecclesiastical  offence.    The  cere- 
monial mixing  of  the  cup  as  part  of  the  service  is  no  longer  in 
question ;  all  that  their  Lordships  have  to  consider  is,  whether 
the  mere  supply  of  wine  which  has  some  water  in  it,  and  the 
consecration  and  administration  thereof  in  the  Holy  Communion, 
is  a  violation  of  the  ecclesiastical  law. 

It  is  argued  that  the  Prayer  Book  directs  that  "  wine  "  is  to  be 
used  for  the  purpose  of  the  Sacrament,  and  that  the  rubric  is  not 
complied  with  if  any  water  has  been  added  to  the  wine  which 
is  so  used.  The  argument  must  necessarily  go  the  length  of 
asserting  that  what  is  in  that  case  consecrated  and  administered 
is  not  "  wine."  It  is  difficult  to  contend  that  what  is  generally 
called  and  known  as  "  wine  "  loses  that  character  by  the  admix- 
ture of  a  little  water.  Wines  differ  in  alcoholic  strength,  and 
their  Lordships  do  not  believe  that  any  one  would  hesitate  to 
apply  the  word  "  wine  "  to  such  a  mixture,  or  that  it  would  be  an 
unnatural  use  of  language  to  do  so.  The  responsive  plea  states 
that  "  a  little  water "  was  added,  and  it  is  not  suggested  that 
there  was  such  an  admixture  as  to  cause  the  wine  to  lose  its 
distinctive  character  as  wine.  It  is  to  be  observed  that  the  word 
"  wine "  is  applied  in  King  Edward's  first  Prayer  Book  to  the 
mixture  of  wine  and  water  which  that  Prayer  Book  enjoined,  and 
in  the  absence  of  any  liturgical  direction  as  to  the  alcoholic 
strength  of  the  wine,  their  Lordships  cannot  think  that  the  mere 
use  of  the  word  "wine  "  in  the  rubric  by  implication  prohibited  the 
presence  of  water  in  that  which  is  consecrated  and  administered. 
And  their  Lordships,  after  carefully  weighing  what  was  said 
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in  Hebbert  v.  Furchas  (1),  are  unable  to  see  anything  in  the  re-  ^' 
ferences  to  "  wine  "  in  any  part  of  the  rubrics  inconsistent  with 
this  view.    Lord  Hatherley,  in  delivering  the  judgment  of  this  Bead 
Committee  in  Hehhert  v.  Furchas  (1),  said,  that  since  it  had   bishop  ( 
been  decided  that  the  act  of  mingling  wine  with  water  in  the  ^^^^^ 
service  with  a  view  to  its  administration  is  one  of  the  additional 
ceremonies  excluded  by  implication  by  the  service  for  the  Holy 
Communion,  the  question  was  whether  the  doing  of  the  act 
before  the  service,  and  in  the  vestry  or  elsewhere,  could  so  alter 
the  symbolical  character  of  the  act  that  the  cup  might  be  brought 
in,  and  consecrated  and  administered  to  the  people,  without  con- 
stituting an  innovation  or  additional  ceremonial  act  beyond  what 
is  ordered  in  the  service.    And  after  stating  that  whatever  the 
admixture  of  water  symbolised,  it  could  scarcely  be  said  that  the 
reception  of  the  mingled  chalice  had  no  share  in  this  symbolism, 
but  only  the  act  of  mingling,  concluded  that  if  the  mingling 
and  administering  in  the  service  water  and  wine  was  an  additional 
ceremony,  and  so  unlawful,  it  did  not  become  lawful  by  removing 
from  the  service  the  act  of  mingling  ;  but  keeping  the  mingled 
cup  itself  and  administering  it. 

Their  Lordships  find  themselves  unable  to  concur  in  this 
reasoning.  The  mixing  of  water  with  the  wine  in  and  as  part  of 
the  service  is  no  doubt  a  ceremonial  act,  and  there  can  be  as 
little  doubt  that,  if  so,  it  is  an  additional  ceremony,  quite  apart 
from  any  particular  idea  as  to  its  symbolical  character  which 
may  induce  the  act.  But  where  the  chalice  is  placed  mixed 
upon  the  Holy  table,  no  act  is  done  during  the  service,  in  addi- 
tion to  those  prescribed ;  the  acts  of  consecration  and  adminis- 
tration are  precisely  the  same  as  if  the  chalice  were  unmixed, 
and  the  recipients  may  even  well  be  ignorant  whether  the  chalice 
be  mixed  or  not.  It  seems  to  their  Lordships  that  there  is  not 
in  such  a  case  any  additional  ceremony,  that  no  ceremonial  act 
is  added  to  the  service.  The  "  removing  from  the  service  the 
act  of  mingling,"  which  the  judgment  in  Hehhert  v.  Furchas  (2) 
treated  as  of  no  moment,  is  the  removal  of  the  very  thing  which 
as  an  added  ceremony  was  unlawful. 

If  wine,  with  a  small  admixture  of  water,  be  "  wine  "  within 


(1)  Law  Kep.  3  P.  0.  651. 
A.  C.  1892. 


(2)  Law  Kep.  3  P.  0.  605. 
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J.  C.      the  meaning  of  the  rubric,  and  if  the  use  of  it  does  not  involve 
1892       an  added  ceremony,  their  Lordships  cannot  but  agree  with  the 
Bead      archbishop  that  it  does  not  become  unlawful  on  account  of  any 
Bishop  op   symbolism  which  has  been  attached  to  the  use  of  the  mixed 
Lincoln,    chalice.    The  practice  cannot  be  said  to  have  received  any 
general  agreed  or  definite  symbolical  meaning  at  any  period  of 
the  Church's  history.    And  indeed  the  use  of  the  mixed  chalice, 
because  Christ  Himself  is  believed  to  have  administered  wine 
mingled  with  water,  cannot  with  propriety  be  said  to  be  a  sym- 
bolical use  of  it,  and  yet  this  is  the  ground  on  which  many  have 
both  advocated  and  defended  the  practice. 

The  use  of  the  mixed  chalice  in  primitive  times  is  not  denied. 
In  mixing  water  with  the  sacramental  wine  the  early  Christians 
in  all  probability  merely  followed  the  practice  which  prevailed 
at  that  period,  when,  according  to  the  ordinary  usage,  wine  was 
not  taken  without  some  admixture  of  water,  and  when  in  ordinary 
parlance  the  word  oho^  was  understood  to  include  wine  and 
water.  Plutarch,  writing  at  a  period  not  very  far  removed  from 
the  time  of  the  institution  of  the  Lord's  Supper,  uses  the 
phrase :  to  Kpajma,  Kairot  vSaTO<;  fieTe')(ov  irKeiovo'^,  olvov  KaXovfiev, 
It  is  to  be  observed,  however,  that  in  the  narrative  of  each  of 
the  gospel  accounts  of  the  institution  itself,  the  "  word  "  wine  does 
not  occur,  but  cup — iroTrjpiov — as  also  in  St.  Paul's  reference  to 
it  in  the  First  Epistle  to  the  Corinthians. 

There  appear  to  have  been  three  stages  in  the  practice  of  the 
Church.  At  one  time  simple  mixture  of  the  wine  with  water. 
Then  there  appears  to  have  been  instituted  an  additional  cere- 
mony in  which  there  was  a  ceremonial  admixture  but  separate 
from  the  service ;  and  then  in  later  times  an  incorporation  of  the 
ceremonial  admixture  into  the  administration  itself.  It  was  to 
the  latter,  which  was  in  use  in  their  time,  that  the  attention  of 
our  reformers  was  directed,  and  which  they  certainly  intended  to 
exclude. 

Their  Lordships  consider  that  the  archbishop  accurately  states 
the  law  when  he  says  that  the  mixing  of  the  wine  in,  and  as  part 
of  the  service,  is  against  the  law  of  the  Church,  but  that  the  use 
of  a  cup  mixed  beforehand  does  not  constitute  an  ecclesiastical 
offence. 
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The  charge  in  the  Eighth  and  Twelfth  Articles  seems  to  re- 
solve itself  into  a  question  of  fact. 

It  is  not  denied,  but  impliedly  admitted  by  the  bishop,  that 
anything  like  the  ceremony  of  ablution  would  be  illegal. 

The  time  at  which  the  act  was  done  is  by  the  appellants  them- 
selves stated  to  have  been  after  the  Benediction,  when,  according 
to  all  ordinary  understanding,  as  well  as  upon  the  true  construc- 
tion of  the  rubric,  the  service  is  at  an  end.  The  act  itself  is 
described  by  the  bishop  as  having  been  done  with  the  intention 
of  complying  with  the  direction  of  the  rubric,  reverently  to  con- 
sume what  remained  of  the  consecrated  elements.  Even  if  their 
Lordships  should  be  of  opinion  that  in  the  honest  desire  to 
comply  with  the  direction  in  question  the  bishop  exhibited  ex- 
cessive care  and  scruple  in  the  mode  in  which  he  performed  the 
prescribed  duty,  that  certainly  could  not  be  construed  to  be  an 
-ecclesiastical  offence. 

The  drinking  of  what  the  witness  called  to  prove  the  facts 
describes  as  the  "  rinsings,"  does  not  suggest  any  ceremony,  and 
their  Lordships  cannot  think  that  what  was  done  was  intended 
to  be  anything  but  what  it  is  alleged  to  have  been,  namely,  a 
reverent  consumption  of  the  remnants  of  the  consecrated  ele- 
ments in  accordance  with  the  Book  of  Common  Prayer,  or  that 
there  is  any  reason  to  regard  it  as  an  additional  and,  therefore, 
unlawful  ceremony. 

The  appeal  on  this  point  therefore  fails. 

The  Sixth  Article  and  the  Eesponsive  Plea  taken  together 
establish  that  it  was  with  the  bishop's  sanction  that  the  hymn 
known  as  "  The  Agnus "  was  sung  by  the  choir.  The  hymn, 
which  was  sung  in  English,  consists  of  words  taken  out  of  the 
Bible,  and  unless  there  be  something  to  make  the  singing  of  that 
particular  hymn  at  the  time  alleged  in  the  charge  unlawful,  the 
argument  must  go  to  the  full  extent  of  making  all  hymns  or 
psalms  sung  during  the  service  in  the  English  Church  an  unlaw- 
ful addition  to  such  service. 

With  respect  to  this  charge,  the  archbishop  states  that  it  was 
not  contended  before  him  that  it  is  illegal  to  use  a  hymn  or 
anthem  in  all  places  in  the  service  where  its  use  may  not  have 
been  ordered,  and  practically  the  same  concession  was  made  here. 


J.  C. 
1892 
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J.  C.       It  would  indeed  be  difficult  to  maintain,  in  the  face  of  usage- 
1892       ever  since  the  passing  of  the  Act  of  Uniformity,  that  singing  a 
Read      hymn  at  all  during  the  service  was  in  itself  illegal.    The  careful 
Bishop  OF    research  of  the  archbishop  has  established,  as  far  as  historical 
Lincoln,     evidence  can  establish  anything,  that  during  the  17th  and  18th 
centuries  the  practice  was  common,  and  it  has  undoubtedly  con- 
tinued to  our  own  time.    Such  universal  and  unbroken  usage  is 
of  great  force,  and  it  would  in  their  Lordships'  opinion  be  im- 
possible now  to  contend  that  in  itself,  and  apart  from  any  inter-^ 
ference  with  the  due  order  of  the  service  or  anything  objection- 
able in  the  hymn  sung,  the  practice  is  illegal. 

Whether  the  origin  of  the  usage  is  the  permission  given  by 
2  &  3  Edw.  6,  c.  1,  s.  7,  "  to  use  openly  any  psalms  or  prayer 
taken  out  of  the  Bible,  at  any  due  time,  not  letting  or  omitting 
thereby  the  service  or  any  part  thereof  mentioned  in  the  said 
Book,"  it  is  immaterial  now  to  inquire.  The  charge  is  that  the 
hymn  was  sung  "  before  the  reception  of  the  elements."  This  is 
admitted  in  the  Eesponsive  Plea.  But  the  archbishop  did  not 
understand  it  as  alleging  that  the  celebrant  waited  till  the  end 
of  the  hymn  before  he  and  others  received  the  elements.  Ko 
evidence  was  given  on  the  point,  and  the  archbishop's  construc- 
tion was  not  questioned  before  their  Lordships.  No  case  of 
"  letting  "  any  part  of  the  service,  therefore,  was  made  out  against 
the  respondent.  With  reference  to  the  provision  in  the  statute 
that  the  psalms  must  be  used  at  a  "  due  time,"  it  is  noteworthy 
that  the  "  Hymns  and  Songs  of  the  Church  "  by  Wither,  licensed 
by  James  I.  and  Charles  I.  in  succession,  should  contain,  in  con- 
nection with  a  hymn  inserted  therein,  a  statement  that  "We 
have  a  custom  among  us,  that  during  the  time  of  administering 
the  Blessed  Sacrament  of  the  Lord's  Supper,  there  is  some  Psalm 
or  Hymn  sung  the  better  to  keep  the  thoughts  of  the  communi- 
cants from  wandering  after  vain  objects."  Considering  the 
ordinary  mode  in  which  the  sacrament  is  administered  to  each 
communicant,  and  the  number  who  may  either  have  received  or 
be  waiting  to  receive  the  elements,  their  Lordships  cannot  differ 
from  the  archbishop  that  it  was  a  "  due  time  "  for  singing  a 
hymn. 

If  hymns  and  anthems  are  lawful  at  this  point  in  the  service. 
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it  cannot  be  said  that  the  "  Agnus  Dei  "  is  otherwise  than  appro-      J.  C. 
priate.    Although  the  words  are  not  in  their  combination  taken  1892; 
out  of  Scripture,  they  combine  two  separate  passages  of  Scripture  jj^,^ 
and  are  found  in  more  places  than  one  in  the  Book  of  Common  g^g^^p 
Prayer.    They  have  direct  reference  to  the  great  event  comme-  Lincoln. 
morated  in  the  sacrament,  and  they  are  not  likely  to  be  abused 
to  any  kind  of  idolatrous  adoration,  except  by  those  who  would 
make  for  themselves  other  opportunities  for  it. 

It  is  quite  true  that  they  were  omitted  from  this  part  of  the 
service  in  1552,  but  other  omissions  were  made  at  the  same  time 
which  it  was  not  suggested  could  have  had  any  doctrinal  sig- 
nificance. 

The  ninth  charge  is  founded  upon  an  alleged  disobedience  to 
that  part  of  the  rubric  prefixed  to  the  Communion  Service,  which 
is  in  these  words : — 

"  The  Table,  at  the  Communion-time  having  a  fair  white  linen 
cloth  upon  it,  shall  stand  in  the  Body  of  the  Church,  or  in  the 
Chancel,  where  Morning  and  Evening  Prayer  are  appointed  to 
be  said.  And  the  Priest,  standing  at  the  North-side  of  the 
Table  shall  say  the  Lord's  Prayer,  with  the  Collect  following, 
the  people  kneeling." 

The  charge  as  formulated  sufficiently  shews  what  is  intended 
to  be  charged  as  illegal,  though  it  is  true,  as  pointed  out  by  the 
archbishop,  that  the  particular  illegality  is  not  definitely  stated. 
The  words  at  the  end  of  the  Ninth  Article  "and  not  on  the 
north  side  thereof "  sufficiently  shew  what  the  pleading  meant, 
i.e.,  that  the  standing  on  the  west  side  of  the  table  during  the 
whole  of  that  part  of  the  service  which  intervenes  between  its 
commencement  and  the  ordering  of  the  bread  and  wine  before 
the  Prayer  of  Consecration  is  illegal,  and  an  offence  against  the 
Act  of  Uniformity. 

Before  discussing  the  matter  in  its  relation  to  the  express 
words  of  the  rubric,  their  Lordships  cannot  forbear  from  observ- 
ing that  it  is  impossible  to  assign  to  the  directions  in  the  rubric 
any  meaning,  either  positively  or  negatively,  which  touches 
matters  of  doctrine.  Whatever  the  position  of  the  priest  may 
be,  it  is  the  same  whether  there  is  or  is  not  a  celebration  of  the 
Lord's  Supper,  and  the  rubric  immediately  before  the  Prayer  for 
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the  Church  Militant  shews  that  what  is  described  as  the  Com- 
raunion  Service  may  be  used,  at  least  that  the  part  of  it  down 
to  the  end  of  that  prayer  may  be  used,  without  the  celebration 
of  the  Lord's  Supper  at  all.  This  is  also  plain  from  the  first 
rubric  at  the  end  of  the  entire  service. 

The  question  is  therefore,  by  the  form  of  the  charge,  whether 
the  position  of  the  respondent,  on  the  occasion  to  which  the 
charge  relates,  constituted  an  ecclesiastical  offence. 

It  is  difficult  to  understand  the  importance  which  has  been 
attached  by  the* appellants  to  the  position  of  the  priest  during 
the  early  part  of  the  Communion  Service.  It  appears  to  be  sug- 
gested that  the  eastward  position  at  the  holy  table  is  significant 
of  the  act  of  the  priest  being  a  sacrificial  one.  The  archbishop 
has  pointed  out  that  in  his  opinion  this  view  is  erroneous ;  but 
quite  apart  from  this,  if  there  be  any  such  significance  in  the 
position  of  the  officiating  priest,  and  if  the  intention  of  those 
who  framed  the  rubrics  now  in  force  was  to  prohibit  a  position 
which  could  be  interpreted  as  indicating  a  sacrificial  act,  it  is 
obvious  that  the  prohibition  would  have  been  specially  aimed  at 
the  position  during  the  consecration  of  the  elements.  Yet  it 
has  been  decided  by  this  Committee,  and  the  appellants  did  not 
seek  to  impeach  the  decision,  that  the  celebrant  may  at  that 
time  stand  at  the  middle  of  the  table  facing  eastwards.  If  this 
be  lawful,  of  what  importance  can  it  be  to  insist  that  he  shall 
during  the  two  prayers  with  which  the  service  commences  place 
himself  at  that  part  of  the  table  which  faces  towards  the  north  ? 
And  this  is  all  that  is  now  in  controversy.  The  point  at  issue 
has  been  sometimes  stated  to  be  whether  the  eastward  position  is 
lawful,  but  this  is  scarcely  accurate.  Even  if  the  contention 
that  the  priest  must  stand  at  that  part  of  the  table  which  faces 
northward  were  well  founded,  there  is  nothing  to  make  his 
saying  the  Lord's  Prayer  and  the  opening  Collect  with  his  face 
eastward  unlawful ;  the  only  question  is  whether  he  can  lawfully 
do  so  when  occupying  a  position  near  the  north  corner  of  the 
west  side  of  the  table.  Of  what  moment  is  it,  or  can  it  ever 
have  been,  to  insist  that  he  should,  during  the  two  prayers  with 
which  the  service  commences,  place  himself  at  that  part  of  the 
table  which  faces  towards  the  north,  if  it  be  lawful  to  stand  at 
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the  middle  of  the  table  facing  eastward  during  the  Prayer  of      J.  C. 
Consecration  ?    The  very  necessity  of  occupying  the  position  1892 
which  it  is  contended  is  alone  legal  during  the  early  part  of  the  kead 
service  would  serve  to  emphasise  the  subse(][uent  change  of  posi-    gig^^p  qb 
tion,  and  to  render  the  position  assumed  at  the  time  the  elements  Lincoln. 
are  consecrated  the  more  significant. 

In  their  Lordships'  opinion,  there  can  be  no  doubt  that  at  the 
period  when  the  rubric  in  question  was  framed,  the  table  was, 
at  the  time  of  the  Holy  Communion,  placed  in  almost  all  parish 
churches  lengthwise  in  the  body  of  the  church  or  chancel,  the 
smaller  sides  or  ends  facing  east  and  west,  and  the  longer  sides 
north  and  south,  when  the  church  stood,  as  it  ordinarily  did 
east  and  west.  And  there  can  be  as  little  doubt  that  the  rubric 
was  framed  with  reference  to  this  position  of  the  table.  Whilst 
the  table  stood  in  this  position  and  the  priest  could  comply 
conveniently  with  all  the  directions  of  the  rubrics,  without 
assuming  a  position  at  any  part  of  the  table  other  than  that 
prescribed  at  the  commencement  of  the  service,  there  would  be 
no  reason  for  any  change  of  position.  When  at  a  later  period 
the  holy  table  came  to  be  placed,  what  has  been  termed  altar- 
wise,  a  controversy  unquestionably  arose  as  to  the  manner  in 
which  the  rubric  ought  to  be  complied  with.  Those  who  were 
in  favour  of  the  change  to  the  altarwise  position  insisted  that 
the  rubric  was  complied  with  if  the  priest  stood  at  the  north 
end  or  side  of  the  table.  The  Puritan  party,  on  the  other  hand, 
who  objected  to  the  change,  insisted  that  it  rendered  compliance 
with  the  directions  of  the  rubric  impossible,  inasmuch  as  the 
priest  could  not  stand  on  the  north  side  of  the  table,  neither  of 
the  "sides"  according  to  their  view  facing  the  north.  This 
controversy  was  still  being  carried  on  when  the  Prayer  Book 
now  in  use  came  into  forc6  ;  but  the  rubric  prescribing  the 
position  of  the  priest  at  the  commencement  of  the  Communion 
Service  was  left  unaltered  in  its  terms,  and  no  attempt  was  made 
to  solve  the  controversy.  Subsequently  to  this  period  the 
position  at  the  north  end  or  side  of  the  table  appears  to  have 
become  the  common,  though  Hot,  perhaps,  absolutely  the  uni- 
versal one,  there  being  reason  to  believe  that  a  position  at  the 
northern  side  of  that  part  of  the  table  which  faces  westward  was 
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J.  0.       sometimes  assumed.    When  the  question  came  to  be  discussed 
1892]      before  this  Board  in  the  case  of  Bidsdale  v.  Clifton  (1),  Dr. 
Eead      Stephens,  the  leading  counsel  who  appeared  for  the  promoters 
Bishop  OF  ^^^^^  argued  that  the  Acts  of  Uniformity  required 

Lincoln,  that  at  Communion  time  the  Lord's  table  should  stand  with  its 
ends  east  and  west,  thus  providing  a  side  to  the  north  at  which 
the  priest  is  to  stand  and  ofSciate.  It  is  to  be  observed  that 
the  only  question  which  had  to  be  decided,  either  in  Eehbert  v. 
Purchas  (2)  or  Bidsdale  v.  Clifton  (1),  was  whether  the  clergy- 
men against  whom  these  suits  were  brought  had  occupied  an 
unlawful  position  by  standing  at  the  middle  of  the  west  side  of 
the  Communion  table  whilst  saying  the  Prayer  of  Consecration. 
It  is  true  that  opinions  were  expressed  as  to  the  position  which 
it  was  the  duty  of  the  clergyman  to  occupy  during  the  earlier 
part  of  the  service.  But  these  expressions  of  opinion  were  dicta 
not  necessary  for  the  decision  of  either  of  those  cases,  in  which 
opposite  views  were  taken  as  to  the  legality  of  the  position 
occupied  during  the  Prayer  of  Consecration.  The  question 
whether  it  is  an  ecclesiastical  offence  to  stand,  whilst  saying  the 
two  prayers  with  which  the  service  commences,  elsewhere  than 
at  the  north  end  had  not  then  to  be  determined,  and  it  must  be 
remembered  that  the  observations  in  the  judgment  in  Bidsdale 
V.  Clifton  (1)  were,  in  some  measure  at  least,  directed  to  the 
argument,  to  which  reference  has  been  made,  that  the  table  must 
during  the  administration  of  the  Communion  stand  lengthwise 
east  and  west.  Their  Lordships,  in  Bidsdale  v.  Clifton  (1), 
expressed  the  opinion  that  where  the  minister  is  directed  to 
stand  at  the  north  side  of  the  table,  it  is  his  duty  to  stand  at  the 
side  of  the  table  which,  supposing  the  church  to  be  built  in  the 
ordinary  eastward  position,  would  be  next  the  north,  whether 
that  side  be  a  longer  or  shorter  side  of  the  table.  It  will  be 
observed  that,  although  the  only  direction  in  the  rubric  has 
reference  to  a  particular  point  of  the  compass,  their  Lordships 
did  not  consider  that  the  obligation  to  stand  at  the  commence- 
ment of  the  Communion  Service  facing  southwards  was  absolute. 
They  interpreted  the  rubric  with  reference  to  the  fact  that 
Churches,  at  the  time  the  rubric  was  framed,  generally  stood 
(1)  2  P.  D.  276.  (2)  Law  Kep.  3  P.  0.  605. 
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east  and  west.  It  seems  equally  legitimate  to  have  regard  to 
the  usual  position  of  the  table  as  having  been  then  in  contem- 
plation, and  there  can  be,  as  has  been  pointed  out,  no  doubt  that 
this  was  lengthwise  in  the  body  of  the  church,  the  ends  facing 
east  and  west.  It  is  true  that  a  quadrilateral,  whatever  its  form, 
is  rightly  described  as  having  four  sides,  and  the  word  "  side  " 
may  without  impropriety  be  applied  to  each  of  them.  But  it  is 
obvious,  from  the  arguments  which  were  common  at  the  time 
when  the  table  began  to  be  placed  in  what  has  been  called  the 
altar  wise  position,  that  the  word  "  end  "  was  then  as  now  more 
usually  employed  than  the  word  "  side  "  to  describe  the  shorter 
sides  of  the  quadrilateral. 

Their  Lordships  are  of  opinion  that,  even  assuming  that  what 
w^ould  be  more  commonly  spoken  of  as  "  ends  "  may  properly  be 
called  "sides,"  yet  where  a  position  at  the  "north  side"  was 
enjoined  by  the  rubric,  one  of  the  longer  sides  of  the  table  was 
in  contemplation,  and  it  was  also  in  contemplation  that  all  the 
acts  prescribed  which  were  to  be  done  at  the  table  should  be 
done  at  that  side. 

"When  the  terms  of  the  rubric  are  considered,  in  connection 
with  the  circumstances  existing  at  the  time  it  was  framed,  their 
Lordships  consider  that  it  cannot  be  regarded  as  so  definitely 
and  unequivocally  enjoining  that  the  priest  shall,  no  matter  how 
the  table  may  be  placed,  stand  at  that  end  of  the  table  which 
faces  the  north  when  saying  the  opening  prayers  that  no  other 
position  can  be  assumed  without  the  commission  of  an  ecclesi- 
astical offence.  They  cannot  think  that  it  renders  it  obligatory 
on  a  clergyman  who  thinks  it  desirable  during  the  Prayer  of 
Consecration  to  stand  at  the  side  of  the  table  which  now  ordinarily 
faces  westward  to  stand  during  the  earlier  part  of  the  service  at 
a  different  part  of  the  table.  Their  Lordships  are  not  to  be 
understood  as  indicating  an  opinion  that  it  would  be  contrary 
to  the  law  to  occupy  a  position  at  the  north  end  of  the  table 
when  saying  the  opening  prayers.  All  that  they  determine  is 
that  it  is  not  an  ecclesiastical  offence  to  stand  at  the  northern 
part  of  the  side  which  faces  westwards. 

In  dealing  with  the  charge  relating  to  lighted  candles  on  the 
Communion  table,  it  becomes  necessary  to  consider  with  care 
A.  C.  1892.  3         3  A 
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J.  C.  the  allegations  actually  made  and  the  proofs  in  reference  to  the 
1892  allegations. 

Eead         The  offence  is  alleged  to  have  taken  place  in  the  church  of 
Bishop  of        P^ter-at-Growts  on  the  4th  of  December,  1887,  and  the  charge 
Lincoln,    in  the  3rd  Article  is  that  the  bishop,  "  when  officiating  as  Bishop 
and  the  principal  celebrant  in  the  Service  for  the  administration 
of  the  Holy  Communion  in  the  same  church  used,  and  permitted 
to  be  used,  lighted  candles  on  the  Communion  Table,  or  on  a 
ledge  immediately  over  the  said  Table  so  constructed  as  to 
appear  to  form  part  of  the  said  Communion  Table,  during  such 
Service  as  a  matter  of  ceremony,  and  when  such  lighted  candles 
were  not  required  for  the  purpose  of  giving  light." 
The  13th  Article  alleges, — 

"  That  the  use  of  the  lighted  candles  "  ....  is  an  "  unlawful 
addition  and  variation  from  the  form  and  order  prescribed  .... 
by  the  said  Statutes  and  of  the  order  of  the  administration  of  the 
Holy  Communion  ....  and  ....  contrary  to  the  said  statutes 
and  to  the  Eubrics  ....  and  to  the  ....  canons." 

The  Eesponsive  Plea  2  of  the  bishop  is  that  "  throughout  the 
celebration  there  were  without  any  objection  being  raised  by  him 
two  lighted  candles  on  the  Holy  Table.  These  lights  whether 
required  for  the  purpose  of  giving  light  or  no,  are  in  his  judg- 
ment and  he  submits  lawful."  All  that  is  here  admitted  is  that 
two  candles  were,  without  objection  on  the  part  of  the  bishop, 
alight  throughout  the  celebration  on  the  holy  table.  And  the 
only  fact  added  by  the  proof  was  that  they  were  not  required  for 
the  purpose  of  giving  light. 

The  allegation  that  the  candles  were  used  as  a  matter  of 
ceremony  is  an  essential  averment  in  any  view  of  the  offence 
indicated  by  the  charge.  It  is  not  charged  that  there  was  any 
act  of  lighting  or  carrying  lights  about,  nor  was  there  any 
evidence  of  their  use  as  a  matter  of  ceremony,  unless  it  be 
afforded  by  the  mere  fact  that  they  were  alight  during  the  Com- 
munion Service. 

If  the  proof  corresponded  with  the  allegation  in  all  respects, 
it  would  be  matter  for  grave  consideration  how  far  the  arch- 
bishop's elaborate  exposition  of  the  history  of  the  question,  and 
in  particular  the  decision  of  two  learned  judges  in  1628  and 
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1629,  have  afforded  new  materials  for  consideration  since  the 
decision  of  this  Board  in  Martin  v.  MacJconocMe  (1)  upon  the 
same  subject;  but  their  Lordships  are  unable  to  see  that  the 
charge  against  the  bishop  raises  the  same  question.  The  charge 
against  Mr.  Mackonochie,  who  was  himself  responsible  for  the 
arrangement  of  the  service  and  for  the  ornaments  in  his  church, 
was  presented  under  two  aspects,  and  this  Board  dealt  with 
both: — The  ceremonial  lighting  and  burning  of  the  candles 
when  light  was  not  required,  and  the  placing  and  keeping  the 
candles  as  unlawful  ornaments  on  the  Lord's  table.  It  is  im- 
portant to  bear  in  mind  the  commentary  made  in  that  case  upon 
the  utterance  of  the  Council  of  Trent,  De  MisssD  Ceremoniis  et 
Eitibus : — 

"  Cerimonias  item  adhibuit  ut  mysticas  benedictiones,  lumina, 
thymiamata,  vestes,  aliaque  multa." 

In  commenting  upon  this  it  was  said  by  this  Board  (2) : — 

"  There  is  a  clear  and  obvious  distinction  between  the  presence 
in  the  church  of  things  inert  and  unused,  and  the  active  use  of 
the  same  things  as  a  part  of  the  administration  of  a  sacrament  or 
of  a  ceremony.  Incense,  water,  a  banner,  a  torch,  a  candle  and 
candlestick  may  be  part  of  the  furniture  or  ornaments  of  a  church, 
but  the  censing  of  persons  and  things,  or,  as  was  said  by  the 
Dean  of  the  Arches,  the  bringing  in  incense  at  the  beginning  or 
during  the  celebration,  and  removing  it  at  the  close  of  the  cele- 
bration of  the  Eucharist,  the  symbolical  use  of  water  in  Baptism, 
or  its  ceremonial  mixing  with  the  sacramental  wine ;  the  waving 
or  carrying  the  banner ;  the  lighting,  cremation,  and  symbolical 
use  of  the  torch  or  candle  ;  these  acts  give  a  life  and  meaning  to 
what  is  otherwise  inexpressive,  and  the  act  must  be  justified,  if 
at  all,  as  part  of  a  ceremonial  law." 

Their  Lordships  are  not  able  to  attach  any  definite  meaning 
to  the  phrase  that  the  respondent  was  officiating  as  bishop.  If 
it  is  sought  to  be  argued  that  his  position  as  bishop  made  any 
difference  in  his  responsibility  from  that  which  would  attach  to 
any  other  clergyman  not  being  the  incumbent,  their  Lordships 
are  not  prepared  to  adopt  such  a  view.  The  act  of  lighting 
candles,  or  keeping  them  alight,  the  placing  or  maintaining 
(1)  Law  Kep.  2  P.  C.  365.  (2)  Law  Eep.  2  P.  C.  387. 
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J.  C.      ornaments,  are  all  things  for  which  the  incumbent  of  the  church 
1892       is  himself  responsible,  and  their  Lordships  in  the  case  of  Martin 
Head      V-  Mackonocliie  felt  themselves  compelled  to  deal  with  the  ques- 
BisHOP  OF  whether  there  had  been  a  ceremonial  use  of  the  lights, 

Lincoln,  and  whether  unlawful  ornaments  had  been  in  use.  It  was  on  the 
latter  ground  mainly  that  the  judgment  against  the  respondent 
was  rested.  No  such  question  arises  here ;  the  bishop  is  not 
charged,  and  manifestly  could  not  be,  with  introducing  unlawful 
ornaments.  If  he  had  disapproved  of  the  existence  of  the  lights 
where  they  were  placed,  he  would  have  had  no  power  to  remove 
them ;  and,  where  no  act  of  lighting,  cremation,  or  actual  use  is 
proved,  it  is  impossible  to  say  that  the  ecclesiastical  offence  has 
been  established  of  using  a  ceremony  not  retained,  and  therefore 
prohibited,  by  the  Act  of  Uniformity,  unless  the  mere  fact  that 
the  bishop  took  part  in  the  consecration  and  administration  of 
the  elements,  whilst  the  lights  were  burning,  constituted  of  itself 
the  use  by  him  of  such  a  ceremony.  No  act  was  done  by  the 
bishop  which  conveyed,  or  was  calculated  to  convey,  to  the 
minds  of  those  present  any  different  idea  from  that  which  would 
have  been  conveyed  had  the  lights  been  absent.  Their  Lord- 
ships are  not  prepared  to  hold  that  a  clergyman  who  takes  any 
part  in  the  celebration  of  divine  service  in  a  church  in  which 
unlawful  ornaments  are  present  necessarily  uses  them  as  a  matter 
of  ceremony. 

Doubtless  acts  done  by  a  person  primarily  responsible  may  be 
so  aided  and  assisted  by  others  that  the  persons  thus  aiding  and 
assisting  become  parties  to  the  transaction,  and  as  guilty  as  the 
principal ;  but  no  such  case  has  been,  in  their  Lordships'  opinion, 
established  here.  There  is  no  allegation  or  evidence  that  the 
bishop  was  a  party  to  or  a  participant  in  the  original  lighting 
and  placing  the  candles  where  they  were  placed,  and  the  only 
alternative  open  to  a  clergyman,  under  the  circumstances  of  this 
case,  whatever  his  own  views,  and  whatever  his  rank  in  the  Church, 
would  be  to  refuse  to  join  in  the  administration  of  the  sacrament 
of  the  Lord's  Supper  to  the  congregation  because  there  was  a 
light  burning  when  no  light  was  necessary.  Whatever  view 
might  be  entertained  as  to  the  propriety  of  such  a  course  being 
taken,  their  Lordships  are  unable  to  affirm  that  the  not  taking 
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such  a  course  makes  the  bishop  so  far  responsible  for  the  act  of 
the  incumbent  in  lighting  and  keeping  alight  the  candles  as  to 
establish  the  charge  contained  in  the  3rd  Article. 

The  bishop's  responsive  plea,  in  which  he  submits  that  the 
existence  of  the  two  lighted  candles  on  the  table  throughout  the 
celebration  is  lawful,  and  in  which  he  admits  that  he  made  no 
objection,  does  not  add  anything  to  the  case  made  against  him. 
No  authority  was  cited  to  shew  that  his  not  making  such  objec- 
tion constitutes  an  ecclesiastical  offence,  and  their  Lordships  are 
of  opinion  that  it  does  not. 

Finally,  it  is  necessary  to  say  that  their  Lordships  do  not 
concur  in  the  suggestion  made  at  the  bar  that  upon  those  parts 
of  the  case  as  regards  which  an  ecclesiastical  offence  was  found 
to  be  proved,  the  archbishop  was  under  a  legal  obligation  to  issue 
a  monition.  The  promoters  of  a  suit  have,  it  is  said,  a  right, 
where  they  have  succeeded  in  establishing  a  breach  of  the  law, 
to  insist  upon  sentence  being  pronounced,  even  if  it  be  only  a 
monition  not  to  repeat  the  offence.  Their  Lordships  are  of 
opinion  that  the  promoters  have  no  such  right.  If  the  arch- 
bishop has  satisfied  himself  that  the  offence  will  not  be  repeated, 
he  is  entitled  to  accept  the  assurance  of  future  submission,  and 
is  not  bound  to  inflict  a  penalty,  and  a  monition  is  a  penalty. 

In  the  result,  their  Lordships  will  humbly  advise  Her  Majesty 
that  this  appeal  should  be  dismissed. 


J.  0. 

1892 
Read 

V. 

Bishop  of 
Lincoln. 


Solicitors  for  appellants :  Wainwright  &  Baillie. 
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H.  L.  (E.)  JUAN  JOSE  DE  LA  TKINIDAD  CONCHA 
1892         (Pauper)   .    .    .  . 


Appellant  ; 


March  28.  ^IID 


MANUEL  ANTONIO  CONCHA  and  ADE- 


Kespondents. 


LINDA  CONCHA 


Practice — Appellate  Jurisdiction  Act  1876:  Standing  Order  I. — Appeal  to 
House  of  Lords — Time  for  Appealing. 

By  No.  I.  of  tlie  Standing  Orders  of  the  House  of  Lords,  applicable 
to  all  appeals  presented  on  or  after  the  1st  of  November  1876,  it  is  ordered 
that  "  except  where  otherwise  provided  by  statute  no  petition  of  appeal  be 
received  by  this  House  unless  the  same  be  lodged  in  the  Parliament  Office 
for  presentation  to  the  House  within  one  year  from  the  date  of  the  last 
decree,  order,  judgment  or  interlocutor  appealed  from." 

Under  this  Standing  Order  when  an  appeal  lies  from  an  order  of  the 
Court  of  Appeal  made  within  the  year,  this  House  can  in  some  cases  enter- 
tain an  appeal  from  a  previous  order  of  the  Court  of  Appeal  made  more 
than  a  year  before  ;  no  definite  rule  can  be  laid  down ;  each  case  must  be 
judged  by  its  own  circumstances. 

By  LoKD  Macnaghtbn  : — When  there  is  a  competent  appeal  from  an 
order  made  within  the  year,  there  is  nothing  in  the  Standing  Orders  or  in 
the  practice  of  the  House  in  regard  to  appeals  to  prevent  the  House  from 
entertaining  an  appeal  from  a  previous  order  which  is  so  connected  with 
the  later  order  as  properly  to  form  the  subject  of  one  and  the  same  appeal, 
if  the  previous  order  is  in  an  appealable  condition,  if  it  does  not  belong  to 
a  stage  in  the  proceedings  which  has  been  definitely  passed,  or  to  a  chapter 
in  the  litigation  which  may  fairly  be  regarded  as  closed,  and  if  it  is  clear 
that  the  appeal  will  not  lead  to  additional  inquiries  and  further  expense. 

The  decision  of  the  Court  of  Appeal  (40  Ch.  D.  543)  varied,  a  different 
view  being  taken  of  the  facts. 


Appeal  from  an  order  of  the  Court  of  Appeal  dated  the 
15th  of  February  1889,  also  from  an  order  of  that  Court  dated 
the  2nd  of  July  1887  and  an  order  of  Stirling  J.  dated  the 
29th  of  April  1887.  The  decision  of  the  15th  of  February  1889 
is  reported  in  40  Ch.  D.  543. 

Juan  Jose  Concha,  a  widower  domiciled  at  one  time  in  Peru 
and  afterwards  in  Chili,  died  in  1860  leaving  an  only  child,  the 
respondent  Adelinda.    By  the  law  of  Peru  as  well  as  that  of 
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Ohili  all  property  acquired  during  coverture  by  the  husband   H.  L.  (E.) 
or  wife  (with  certain  exceptions  not  material  to  mention)  is  1892 
regarded  as  community  or  partnership  property  and  called  Concha 
ganancial "  property,  and  on  her  mother's  death  Adelinda  concha. 
became  entitled  to  one-half  of  that  property  existing  at  her 
mother's  death,  after  satisfaction  of  her  parents'  debts.  After 
Juan's  death  the  suit  of  Be  Mora  v.  Concha  was  brought  for 
the  administration  of  Juan's  estate  and  a  decree  made.  In 
1884  an  inquiry  was  directed  (inter  alia)  as  to  the  amount  of 
the  community  or  partnership  property  of  Adelinda's  father  and 
mother  and  as  to  the  share  to  which  Adelinda  was  entitled  by  the 
laws  of  Peru  and  Chili.    The  Chief  Clerk's  certificate  in  answer 
was  varied  by  an  order  of  Stirling  J.  dated  the  29th  of  April 
1887.    ,That  order  was  varied  by  the  order  of  the  Court  of 
Appeal  dated  the  2nd  of  July  1887. 

In  1886  an  inquiry  was  directed  whether  Juan  was  by  the  law 
of  Peru  entitled  to  sell  any  and  if  any  what  part  of  certain 
Peruvian  bonds  forming  part  of  the  ganancial  property  and  sold 
by  him  in  1855,  and  whether  any  and  if  any  what  compensation 
was  due  from  his  estate  to  Adelinda  and  her  husband  (the  other 
respondent)  in  her  right  in  respect  of  the  sale.  Two  certificates 
of  the  Chief  Clerk  in  answer  were  varied  by  an  order  of  Stir- 
ling J.  dated  the  4th  of  August  1888,  and  that  order  was  varied 
by  the  order  of  the  Court  of  Appeal  dated  the  15th  of  February 
1889.  That  Court  was  of  opinion  that  the  circumstances  of  the 
sale  did  not  justify  it  according  to  the  law  of  Peru,  and  framed 
their  order  accordingly  (1).  The  present  appeal  was  brought  by 
the  appellant  as  representing  Juan's  estate. 

At  the  hearing  no  dispute  was  raised  on  the  point  as  to  the 
evidence  of  foreign  law  decided  in  the  Court  of  Appeal,  and 
their  Lordships  examined  and  considered  the  meaning  of  those 
passages  in  the  Code  of  Peru  which  were  referred  to  by  the 
advocates  who  had  given  evidence  as  to  the  law  of  Peru,  the 
appellant's  counsel  agreeing  that  their  Lordships  were  un- 
doubtedly entitled  to  do  so.  The  questions  upon  which  the 
Court  of  Appeal  varied  the  orders  of  Stirling  J.  were  questions 
of  fact.    The  only  point  of  law  raised  in  the  appeal  was  as  to 

(1)  40  Ch.  D.  543. 
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the  competency  of  the  appeal.    The  appeal  was  heard  on  several 
days  in  November  1891  when 

Fischer  Q.C.  {Bigby  Q.C.  and  T).  Stewart  Smith  with  him)  for 
the  respondents  took  the  objection  that  under  No.  I.  of  the 
Standing  Orders  of  the  House  of  Lords  no  appeal  lay  from  the 
order  of  the  Court  of  Appeal  dated  the  2nd  of  July  1887,  that 
order  having  been  made  more  than  a  year  before  the  appeal  was 
brought.  He  cited  Beavan  v.  Mornington  (1) ;  Aldborough  v. 
Trye  (2) ;  and  Curtis  v.  Sheffield  (3). 

Sir  Horace  Bavey  Q.C.  (Brice  Q.C.  and  B.  Wood/all  with 
him)  for  the  appellant  contended  that  the  words  of  the  Standing 
Order  "  the  date  of  the  last  decree,  order  "  &c.  clearly  contem- 
plated an  appeal  in  some  cases  from  an  order  made  more  than  a 
year  before  the  presentation  of  the  appeal,  when  an  order  made 
within  the  year  is  also  appealed  from,  and  that  in  this  case  the 
two  orders  were  so  connected  together  that  the  appeal  from  the 
later  order  could  not  be  dealt  with  properly  without  hearing  the 
appeal  from  the  earlier  order.  He  cited  De  Burgh  v.  Clarhe  (4),, 
Atttvood  V.  Small  (5),  and  Phillips  v.  Fothergill  (6). 

Their  Lordships  without  deciding  the  point  of  law  heard  the 
appeal  fully  on  the  merits  and  took  time  for  consideration. 

1892.  March  28.  Loed  Halsbury  L.C.  [after  discussing  the 
questions  of  fact  raised,  came  to  the  conclusion,  with  regard  to 
the  sale  of  the  Peruvian  bonds,  that  upon  the  evidence  the  sale 
was  justifiable  and  prudent,  and  that  if  the  sale  had  not  been 
made  there  would  probably  have  been  no  property  to  dispute 
about.  Upon  the  question  of  the  competency  of  the  appeal,  his 
Lordship  said  : — ] 

My  Lords,  the  ganancial  property,  whatever  it  was,  was  finally 
ascertained  by  the  order  of  the  Court  of  Appeal  of  the  2nd  of 
July  1887,  and  it  is  objected  that  inasmuch  as  more  than  a  year 
has  elapsed  from  the  date  of  the  order  before  the  presentation  of 
the  appeal  to  the  House,  the  appeal  is  out  of  time.    That  ques- 

(1)  8  H.  L.  0.  525.  (4)  4  CI.  &  F.  562. 

(2)  7  01.  &  F.  436.  (5)  6  01.  &  F.  232,  309. 

(3)  21  Oh.  D.  1.  (6)  11  App.  Oas.  46G. 
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tion  cannot  be  decided  on  a  bare  statement  of  dates.  It  must 
depend  upon  what  the  order  is,  and  how  far  it  may  be  connected 
■with  an  order  which  is  legitimately  under  appeal,  and  I  hesitate 
for  that  reason  to  give  any  final  opinion  on  the  subject.  It  is  an 
opinion  which  would  regulate  no  other  case. 

Lord  Macnaghten  [after  stating  the  facts,  proceeded  as 
follows] : — 

My  Lords,  the  questions  raised  by  the  present  appeal  are  in 
substance  these : — 

1.  What  did  the  ganancial  property  consist  of  at  the  time  of 
the  death  of  Adelinda's  mother  ? 

2.  How  has  the  ganancial  property  been  dealt  with,  and  what 
is  now  due  to  Adelinda  in  respect  of  her  share  therein  ? 

There  is,  however,  a  preliminary  point  as  to  the  competency  of 
the  appeal.  It  is  contended  by  the  respondents  that  in  regard 
to  the  first  question  the  appeal  is  out  of  time,  as  the  order  of  the 
Oourt  of  Appeal  from  which  the  appeal  is  brought  was  made 
more  than  a  year  before  the  petition  of  appeal  was  presented  to 
this  House. 

The  inquiries  directed  with  the  view  of  determining  both 
questions  are  to  be  found  in  an  order  of  the  19th  of  July  1884, 
made  in  the  suit  of  Be  Mom  v.  Concha ,  to  which  an  addition 
was  made  by  an  order  of  the  26th  of  October  1886.  At  the 
request  of  the  parties  the  Chief  Clerk  made  a  separate  certificate 
of  his  finding  as  to  the  amount  of  the  ganancial  property.  This 
finding  was  varied  by  Stirling  J.,  and  the  order  of  Stirling  J. 
was  again  varied  by  the  Court  of  Appeal  on  the  2nd  of  July  1887. 
The  petition  of  appeal  to  this  House  was  not  presented  until  the 
5th  of  July  1889.  The  learned  counsel  for  the  respondents  did 
not  go  so  far  as  to  contend  that  no  order  which  has  remained 
unchallenged  for  a  year  can  be  brought  up  for  appeal.  But  they 
said,  and  said  truly,  that  the  Chief  Clerk's  certificate  as  settled 
by  the  Court  of  Appeal  was  a  finding  upon  a  distinct  and  separate 
issue  of  fact  which  may  well  stand,  whether  the  rest  of  the  appeal 
succeeds  or  fails,  and  that  your  Lordships  are  perfectly  free  to 
deal  with  each  and  all  of  the  points  involved  in  the  second 
question,  without  disturbing  the  finding  upon  the  first.  And 
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their  contention  was  that  no  order  more  than  a  year  old  can  be 
brought  up  for  appeal,  unless  it  would  prevent  the  House  from 
doing  justice  between  the  parties  in  dealing  with  an  order  ap- 
pealed from  in  due  time.  But  that  condition  is  not  to  be  found 
in  the  Standing  Orders  of  1876,  which  regulate  appeals  to  this 
House.  All  that  the  Standing  Orders  say  is  that  no  petition  of 
appeal  is  to  be  received  unless  it  be  lodged  within  one  year  from 
the  date  of  the  last  decree,  order,  judgment  or  interlocutor 
appealed  from.  These  orders  certainly  contemplate  the  ad- 
missibility of  appeals  brought  from  orders  more  than  a  year  old 
in  conjunction  with  an  appeal  from  an  order  made  within  the 
year.  They  do  not  prescribe  the  conditions  under  which  such 
appeals  are  admissible.  Each  case,  therefore,  must,  I  think,  be 
judged  by  its  own  circumstances.  On  behalf  of  the  appellant  it 
was  said  that  on  an  appeal  brought  in  proper  time  from  an  order 
on  further  consideration,  the  appellant  may  bring  up  for  review 
any  previous  order  upon  which  the  order  on  further  consideration 
is  founded,  if  the  previous  order  has  been  made  after  decree  and 
is  in  an  appealable  condition — that  is  to  say,  if  the  order  has- 
been  taken  to  the  Court  of  Appeal,  from  which  alone  appeals  to 
this  House  are  entertained ;  and  then  upon  that  assumption  it 
was  argued  that  there  can  be  nothing  irregular  in  bringing  up 
together  two  orders  intended  as  the  foundation  for  the  order  on 
further  consideration  if  the  last  of  those  two  orders  has  been 
made  within  the  year.  I  rather  hesitate  to  adopt  the  argument 
of  the  learned^  counsel  for  the  appellant  to  its  full  extent.  I 
think  it  would  be  opening  too  wide  a  door  for  appeals.  If,  for 
instance,  in  the  present  case  an  order  had  been  made  on  further 
consideration,  and  that  order  were  now  under  appeal,  I  doubt 
whether  your  Lordships  would  entertain  an  appeal  from  the  order 
declaring  the  validity  of  the  marriage  between  Adelinda's  parents. 
It  seems  to  me  that  that  question  must  be  taken  to  have  been 
finally  settled  when  the  order  was  left  unchallenged  for  a  year, 
and  the  parties  went  on  with  the  other  inquiries  which  were  only 
relevant  if  the  marriage  was  valid.  I  will  not  attempt  to  define 
what  the  Standing  Orders  of  this  House  have  left  undefined.  I 
will  only  say  this,  that  in  my  opinion,  when  there  is  a  competent 
appeal  from  an  order  made  within  the  year,  there  is  nothing  in 
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the  Standing  Orders  or  in  the  practice  of  the  House  in  regard  to   H.  L.  (E.) 
appeals  to  prevent  your  Lordships  from  entertaining  an  appeal  1892 
from  a  previous  order  which  is  so  connected  with  it  as  properly  coxcha 
to  form  the  subject  of  one  and  the  same  appeal — if  the  previous 
order  is  in  an  appealable  condition — if  it  does  not  belong  to  a 
stage  in  the  proceedings  which  has  been  definitely  passed,  or  to  ^^lacnagiiten 
a  chapter  in  the  litigation  which  may  fairly  be  regarded  as  closed, 
and  if  it  is  clear  that  the  appeal  will  not  lead  to  additional 
inquiries  and  further  expense.    Tried  by  these  considerations, 
the  present  appeal  as  to  the  amount  of  the  ganancial  property 
seems  to  me  to  be  unobjectionable,  and  I  think  it  ought  to  be 
admitted. 

[His  Lordship  then  discussed  the  merits  of  the  appeal  from 
the  order  of  the  2nd  of  July,  1887.  With  respect  to  the 
question  of  the  sale  of  the  Peruvian  bonds,  he  observed  as 
follows : — ] 

The  Court  of  Appeal  has  held  that  the  sale  was  a  breach  of 
trust  on  the  part  of  Concha,  and  that  his  estate  is  liable  for  the 
highest  value  which  the  bonds  subsequently  reached  in  the 
market.  Stirling  J.,  on  the  other  hand,  held  that  Concha  was 
accountable  only  for  the  62,000  pesos.  It  is  not  necessary  to 
enter  into  a  discussion  on  Peruvian  law  (the  evidence  as  to  which 
is  not  altogether  satisfactory),  because  it  is  admitted  on  all  hands 
that  the  sale  was  justified  if  the  circumstances  were  such  that  a 
prudent  father  of  a  family  in  Concha's  position  would  have  sold 
the  bonds  as  he  did.  I  am  satisfied  upon  the  evidence  that 
Concha's  property  in  Peru  was  in  great  peril  at  the  time.  It 
would  all  have  been  confiscated  if  the  Government  could  have 
put  their  hands  upon  it.  An  application  to  the  Peruvian  Courts 
for  their  sanction  to  the  sale  would  have  enabled  the  Government 
to  trace  the  property.  I  am,  therefore,  of  opinion  that  the  sale 
was  justified,  and  that  the  method  of  sale  was  justified  too.  I 
may  add  that  I  think  that  there  is,  perhaps,  some  danger  of 
doing  injustice  if  the  strict  rules  which  the  English  Court  of 
Chancery  has  applied  to  dealings  with  trust  property  are  applied 
to  a  case  between  foreigners  under  foreign  law  whose  relations 
are  not  exactly  those  of  trustee  and  cestui  que  trust.  Upon  this 
point,  therefore,  I  think  that  the  order  of  Stirling  J.  should  be 
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1892  computed. 
Concha 

Concha.  Lord  Hannen  concurred.' 

On  the  1st  of  August  the  cause  was  spoken  to  on  the  minutes, 
and  eventually  the  Order  was  drawn  up  to  the  following  effect : — 

Order  of  the  Court  of  Afi^eal  of  the  2nd  of  July  1887, 
Order  of  the  Court  of  Appeal  of  the  15th  of 
February  1889,  and  Order  of  Stirling  J.  of  the 
4:th  of  August  1 888,  varied  in  several  particulars : 
Cause  remitted  to  the  Chancery  Division. 

Lords^  Journals  1st  August  1892. 

Solicitors  for  appellant :  Barley  &  Cumberland. 
Solicitor  for  respondents :  Worthington  Evans, 


The  Mode  of  Citation  of  the  Volumes  of  the  Law  Kepobts,  commencing  January  1,  1892, 
will  be  as  follows : — 

In  the  First  Series, 
[1892]  1  Ch.    [1892]  2  Ch.    [1892]  3  Ch. 

In  the  Second  Series, 
;  [1892]  1  Q.  B.    [1892]  2  Q.  B.  [1892]  P. 

In  the  Third  Series, 
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AGNUS  DEI— Communion  service  -  -  644 
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See  Privy  Council — Practice.    1,  2. 
 Writ  of  habeas  corpus  -        -        -  326 

See  Habeas  Corpus. 

AEBITEATION  —  Appointment  of  arbitrator  — 
Law  of  Nova  Scotia         -        -  460 
See  Privy  Council  Appeals — Canada. 
3. 

•  Building  society         _        -        _  298 

See  Building  Society. 

ATTACHMENT  OF  DEBT— Garnishee  order 

[90,  118 

See  Practice — Supreme  Court.    1,  2. 

BANK — Occupation  by  agent — Income  tax  150 

See  Eevenue.  2. 
BANKER  —  Negotiable  Securities  —  Deposit  of 
Securities  by  Broker  —  Autliority  of  Broker  to 
Pledge — Pledge  of  Securities  loitliout  Authority — 
Holder  for  Value  and  in  Good  Faith.']  A  person 
taking  a  negotiable  instrument  in  good  faith  and 
for  value  obtains  a  valid  title  though  he  takes 
from  one  who  had  none. — A  broker  in  fraud 
of  the  owner  pledged  negotiable  instruments 
together  with  other  instruments  belonging  to 
other  persons  with  a  bank  as  a  security  en  bloc 
for  an  advance.  The  bank  did  not  know  whether 
the  instruments  belonged  to  the  broker  or  other 
persons,  or  whether  the  broker  had  any  authority 
to  deal  with  them,  and  made  no  inquiries.  The 
broker  having  absconded  the  bank  realized  the 
securities: — Held,  reversing  the  decision  of  the 
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Court  of  Appeal  ([1891])  1  Ch.  270),  that  there 
being  as  a  matter  of  fact  no  circumstances  to 
create  suspicion  the  bank  was  entitled  to  retain 
and  realize  the  securities,  having  taken  negotiable 
instruments  for  value  and  in  good  faith. — The 
decision  of  this  House  in  Earl  of  Sheffield  v. 
London  Joint  Stock  Bank  (13  App.  Cas.  333) 
turned  entirely  upon  the  special  facts  of  that 
case.    London  Joint  Stock  Bank  v.  Simmons 

[201 

BANKING    COMPANY  —  Winding-up  —  Crown 
debt  -----  437 
See  Privy  Council  Appeals — Canada. 
2. 

BANKRUPTCY— Scotch  law         -        -  598 
See  Scotch  Law.  1. 

BILL  OF  SK'LE— Pledge  of  Goods  ivith  Possession 
— Licence  to  take  Possession  —  Authority  to  sell 
Goods — Document  containing  Authority  to  Sell — 
Possession  of  Auctioneer — Bills  of  Sale  Acts,  1878 
(41  &  42  Vict.  c.  31)  and  1882  (45  &  46  Vict, 
c.  43).]  The  owner  of  household  goods  which 
had  been  seized  under  a  fi.  fa.  agreed  verbally 
with  an  auctioneer  that  in  consideration  of  his 
paying  out  the  sheritf  the  auctioneer  should 
hold  possession  of  the  goods,  sell  them  by  auction 
and  pay  over  the  balance  (if  any)  to  the  owner. 
This  agreement  was  reduced  into  writing  and 
the  sheriff  was  paid  out,  the  man  in  possession 
remaining  in  possession  for  the  auctioneer: — 
Held,  reversing  the  decision  of  the  Court  of 
Appeal  (25  Q.  B.  D.  421),  that  since  the  written 
agreement  did  not  constitute  the  auctioneer's 
title,  and  was  not  intended  to  and  did  not  come 
into  operation  until  possession  had  been  actually 
transferred  from  the  sheriff  to  the  auctioneer, 
it  was  not  an  "  assui-ance  "  or  a  "  licence  to  take 
possession,"  or  in  any  other  respect  a  bill  of  sale 
within  the  Bills  of  Sale  Acts  1878  and  1882.— 
Ex  parte  Hubbard  (17  Q.  B.  D.  690)  approved. 
Charles  worth  v.  Mills      -        -        -  231 

2.    Bills  of  Sale  Act,  1882  (45  &  46  Vict. 

c.  43),  ss.  8,  9  and  Schedule — Names  and  Descrip- 
tion of  Parties — Address  of  Attesting  TTitness — 
Payment  by  Instalments.']  "in  a  bill  of  sale  the 


678 


INDEX. 


[1892]  A.  0. 


BILL  OF  SALE— continued. 
grantee  was  described  as  "  Tlie  Discount  Bank 
of  London  of  6  Duncannon  Street  Charing  Cross 
(of  which  said  bank  Lewis  Simmons  of  the  same 
place  is  sole  proprietor)."  The  assignment  of 
the  chattels  was  to  "the  said  bank  and  its 
assigns "  and  Lewis  Simmons  was  not  again 
mentioned  in  the  bill.  The  grantor  agreed  to 
pay  the  said  bank  the  principal  sum  (£500) 
together  with  the  interest  then  due  "  by  monthly 
payments  of  £30  on  the  18th  day  of  every 
month."  The  bill  was  attested  by  W.  G.  C. 
"  Clerk  to  the  Discount  Bank  of  London  6  Dun- 
cannon  Street  Charing  Cross,"  at  which  address 
he  was  employed  as  clerk.  In  the  affidavit  of 
execution  of  the  bill  filed  with  the  bill  the 
attesting  witness  stated  that  he  resided  at  another 
address.  The  chattels  having  been  seized  by 
Simmons  for  default  of  payment  objections  to 
the  bill  of  sale  were  raised  by  a  creditor  on  the 
ground  that  the  description  of  the  grantee  was 
ambiguous  and  insufficient;  that  the  address  of 
the  attesting  witness  was  either  not  given  at  all 
or  was  incorrect;  that  the  amount  of  the  last 
instalment  (being  less  than  £30)  was  not  accu- 
rately stated  ;  and  that  the  bill  of  sale  not  being 
in  accordance  with  the  form  given  in  the  schedule 
to  the  Bills  of  Sale  Act  1882  was  void  -.—Held, 
that  the  objections  were  all  groundless  ;  that  the 
grantee  was  sufficiently  described ;  that  the 
address  of  the  attesting  witness  was  given  and 
was  sufficient;  and  that  the  provision  for  pay- 
ment of  instalments  followed  the  form  given  in 
the  schedule. — The  decisions  of  North,  J.  and  of 
the  Court  of  Appeal  ([1891]  1  Ch.  464)  reversed. 
Simmons  v.  Woodward       -        -        -  100 

BISHOP — Communion  service       -        -  644 
See  Ecclesiastical  Law.  2. 

BOND — Interest — Judgment  on  Bond — Penal  Sum 
— Interest  beyond  Penal  Sum — Decree  charging 
Judgment  on  Land  "  with  Interest  until  paid  " — 
Sale  of  Land  under  Incumbered  Estates  Court 
(^Ireland) — Priorities  of  Incumbrancers — Clerical 
Mistake  in  Judgment — Accidental  Slip — Correc- 
tion of  Error  in  Judgment — Judicature  Act  {Ire- 
land) (40  &  41  Vict.  c.  57)  s.  25— Bules  of  the 
Supreme  Court  (Ireland)  1891,  Order  xxviii., 
T.  11.]  In  1842  a  judgment  was  obtained  by  B. 
against  a  debtor  upon  a  bond  for  £1000  con- 
ditioned for  payment  of  £500  and  interest.  A 
bill  in  equity  having  been  filed  by  [other  judg- 
ment creditors  a  decree  was  made  in  1853  con- 
firming the  Master's  report  that  there  was  then 
due  to  B.  under  the  judgment  the  sum  of  £500 
with  the  interest  then  accrued,  and  declaring 
that  that  sum  and  the  sums  found  by  the  Master's 
report  to  be  due  to  other  creditors  with  interest 
"  until  paid  "  were  well  charged  upon  the  debtor's 
lands.  Part  of  the  lands  were  sold  in  1856  under 
an  order  of  the  Incumbered  Estates  Court  (Ire- 
land) but  there  were  not  sufficient  funds  to  pay 
B.  In  1891  moneys  derived  from  the  sale  of 
lands  being  found  in  Court  to  the  credit  of  the 
cause,  B.'s  representative  applied  to  have  the 
principal  and  interest  tlien  amounting  to  more 
than  £1000  paid  out  to  him.  The  next  incum- 
brancer objected  that  no  more  ought  to  be  paid 
to  the  applicant  than  the  penal  sum  £1000 : — 
Held,  that  B.'s  charge  upon  the  lands  ought  not 
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to  have  been  extended  beyond  the  penalty  to 
the  prejudice  of  a  subsequent  incumbrancer ;  that 
there  was  obviously  in  the  decree  of  1853  an 
error  arising  from  an  accidental  omission,  and 
that  under  Order  xxviii.  r.  11  of  the  Bules  of 
the  Supreme  Court  (Ireland)  1891  the  decree 
should  on  a  proper  application  be  corrected  by 
inserting  the  words  "  the  principal  sum  and 
interest  not  to  exceed  the  amount  of  the  penalty 
on  the  bond." — The  decision  of  the  Irish  Court 
of  Appeal  (27  L.  K.  Ir.  512)  affirmed.  Hatton 
V.  Harris       -----  547 

BOSOUGH  FUND— Misapplication  of      -  568 
See  Municipal  Corpoeation. 

BEOKEE — Deposit  of  customer's  securities  with 
banker  -  -  -  -  201 
See  Banker. 
BUILDING  SOGimY— Arbitration— Dispute  be- 
tiveen  Society  and  Member — Reference  to  Arbitra- 
tion— Special  Case,  Power  of  Court  to  order  State- 
ment of — Time,  Computation  of — Division  of  a 
Day — Building  Societies  Act  1874  (37  &  38  Vict, 
c.  42)  s.  36— Arbitration  Act  1889  (52  &  53  Vict. 
G.  49)  ss.  19,  24.]  Sect.  19  of  the  Arbitration 
Act  1889  which  provides  that  an  arbitrator  shall, 
if  so  directed  by  the  Court  or  a  judge,  state  in 
the  form  of  a  special  case  for  the  opinion  of  the 
Court  any  question  of  law  arising  in  the  course 
of  the  reference,  applies  to  arbitrations  under  the 
Building  Societies  Act  1874. — So  held,  affirming 
the  decision  of  the  Court  of  Appeal  ( [1891] 
2  Q.  B.  63). — In  an  arbitration  under  the  Building 
Societies  Act  1874  one  of  the  parties  to  the  arbi- 
tration obtained  at  chambers  an  order  nisi  calling 
upon  the  arbitrators  to  shew  cause  why  they 
should  not  be  required  to  state  a  case  for  the 
opinion  of  the  Court.  Later  on  the  same  day  but 
without  having  had  notice  of  the  order  nisi  the 
arbitrators  made  and  signed  their  award : — Held, 
that  the  jurisdiction  of  the  Court  was  not  ousted 
and  that  the  order  nisi  was  rightly  made  absolute. 
Tabernacle  Permanent  Building  Society  v. 
Knight         -        -        -        -        -  298 

CANDLES  —  Church  ceremonies  —  Communion 
service  -  -  -  -  644 
See  Ecclesiastical  Law.  2. 

CAKGO — Detention  of— Measure  of  damages  166 
See  Damages. 

CASES — Alexandria  Water  Company  v.  Musgrave 
(11  Q.  B.  D.  174)  distinguished  -  309 
See  Ke VENUE.  1. 

 Athole  (Duhe  of)  v.  Menzies  (17  Court  Sess. 

Cas.  4th  Series  (Rettie),  733)  dis- 
tinguished -  -  -  -  625 
See  Scotch  Law.  6. 

 V.  Steimrt  (17  Court  Sess. 

Cas.  4th  Series  (Rettie),  724)  dis- 
tinguished -  -  -  -  625 
See  Scotch  Law.  6. 

 Bradford  Banking  Company  v.  Briggs  &  Co. 

(12  App.  Cas.  29)  approved  -  281 
See  Privy  Council  Appeals — Natal. 

 D'Amico  V.  Trigona  (13  App.  Cas.  806) 

followed  -  -  -  -  69 
See  Privy  Council  Appeals — Malta. 
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 Gibson  v.  Mayor  of  Preston  (Law  Kcp.  5  Q.  B, 

218)  approved  -  -  -  345 
See  Local  Government. 

 Euhhard,  Ex  imrte  (17  Q.  B.  D.  690)  ap- 
proved -  -  -  -  231 
See  Bill  of  Sale.  1. 

 Lawrance  v.  Norreys  (15  App.  Cas.  210) 

approved  -  -  -  -  61 
See  Privy  Council  Appeals — Mada- 
gascar. 

 Beg.  v.  Barnardo,  Tye's  Case  (23  Q.  B.  D. 

305)  disapproved   -        -        -  326 

See  Habeas  Corpus. 
■  Sheffield  (Earl  of)  v.  London  Joint  Stock 

Banlc  (13  App.  Cas.  333)  explained  201 

See  Banker. 
 Stuart  V.  Jackson  (17  Court  Sess.  Cass.  4th 

Series  (Kettie),  85)  distinguished  625 

See  Scotch  Law.  5. 

CHARITY — Gift  to — Subsequent  conveyance  for 
value— 27  Eliz.  c.  4         -        -  412 
See  Privy  Council  Appeals  —  New 
South  Wales.  2. 

CIVIL  CODE  —  Canada  —  Interpretation  of  — 
Earlier  decisions    -        -        -  481 
See  Privy  Council  Appeals — Canada. 
5. 

COLONIAL  LAW. 

See  Cases .  under  Privy  Council  Ap- 
peals, 

COMPANY — Shares — Issue  at  a  Discount — Begis- 
tered  Contract — Companies  Act  1862  (25  &  26 
Vict.  c.  89)  ss.  7,  8,  12,  25,  38— Companies  Act 
1867  (30  &  31  Vict.  c.  131)  s.  25.]  A  company 
limited  by  shares,  formed  and  registered  under 
the  Act  of  1862,  has  no  power  to  issue  shares  as 
fully  paid  up,  for  a  money  consideration  less  than 
their  nominal  value. — The  memorandum  of  associ- 
ation of  a  company  registered  under  the  Act  of 
1862  stated  that  the  capital  of  the  company  was 
£125,000  divided  into  125,000  shares  of  £1  each, 
and  that  the  shares  of  which  the  original  or 
increased  capital  might  consist  might  be  divided 
into  different  classes  and  issued  with  such  prefer- 
ence, privilege,  or  guarantee  as  the  company 
might  direct.  The  company  being  in  want  of 
money  and  the  original  shares  being  at  a  great 
discount,  the  directors  in  accordance  with  resolu- 
tions duly  passed  issued  preference  shares  of  £1 
each  with  15s.  credited  as  paid,  leaving  a  liability 
of  only  5s.  per  share.  A  contract  to  this  effect 
was  registered  under  the  Companies  Act  1867 
s.  25.  The  transaction  was  bona  fide  and  for  the 
benefit  of  the  company.  In  an  action  by  an 
ordinary  shareholder  to  test  the  validity  of  the 
issue  : — Eeld,  affirming  the  decision  of  the  Court 
of  Appeal,  that  reading  the  Companies  Acts  of 
1862  and  1867  together  the  issue  was  beyond  the 
powers  of  the  company,  and  that  the  preference 
shares  so  far  as  the  same  were  held  by  original 
allottees  were  held  subject  to  the  liability  of  the 
holder  to  pay  to  the  company  in  cash  the  full 
amount  unpaid  on  the  shares. — Lord  Herschell 
would  have  held  (had  the  point  been  insisted  on 
at  the  bar)  that  the  company  were  not  entitled 
to  call  upon  the  preference  shareholders  for  any 


COMPANY— continued. 

further  payment  beyond  that  agreed  upon,  except 
in  the  case  of  a  winding-up  and  then  only  so  far 
as  necessary  for  the  discharge  of  the  obligations 
of  the  company  and  the  costs  of  the  winding-up. 
Ooregum  Gold  Mining  Company  of  India  v. 
PtOPER.    Wallroth  v.  Koper       -        -  125 

CO'SSFIRA.CY— Combination  to  keep  up  Freights 
— Contract  in  Bestraint  of  Trade — Illegal  Con- 
tract— Engrossing  yarticular  Trade — Exclusion  of 
Bival  Traders  from  Combiiudion.']  Owners  of 
ships,  in  order  to  secure  a  carrying  trade  ex- 
clusively for  themselves  and  at  profitable  rates, 
formed  an  association  and  agreed  that  the 
number  of  ships  to  be  sent  by  members  of  the 
association  to  the  loading  port,  the  division  of 
cargoes  and  the  freights  to  be  demanded,  should 
be  the  subject  of  regulation ;  that  a  rebate  of  5 
per  cent,  on  the  freights  should  be  allowed  to  all 
shippers  who  shipped  only  with  members ;  and 
tliat  agents  of  members  should  be  prohibited  on 
pain  of  dismissal  from  acting  in  the  interest  of 
competing  shipowners ;  any  member  to  be  at 
liberty  to  withdraw  on  giving  certain  notices. — 
The  plaintiffs,  who  were  shipowners  excluded 
from  the  association,  sent  ships  to  the  loading 
port  to  endeavour  to  obtain  cargoes.  The  asso- 
ciated owners  thereupon  sent  more  ships  to  the 
port,  underbid  the  plaintiffs,  and  reduced  freights 
so  low  that  the  plaintiffs  were  obliged  to  carry  at 
unremunerative  rates.  They  also  threatened  to 
dismiss  certain  agents  if  they  loaded  the  plain- 
tiffs' ships,  and  circulated  a  notice  that  the  rebate 
of  5  per  cent,  would  not  be  allowed  to  any  person 
who  shipped  cargoes  on  the  plaintifis'  vessels. 
The  plaintiffs  having  brought  an  action  for 
damages  against  the  associated  owners  alleging  a 
conspiracy  to  injure  the  plaintiffs : — Eeld,  affirm- 
ing the  decision  of  the  Court  of  Appeal  (23  Q.  B.  D. 
598),  that  since  the  acts  of  the  defendants  were 
done  with  the  lawful  object  of  protecting  and  ex- 
tending their  trade  and  increasing  their  profits^ 
and  since  they  had  not  employed  any  unlawful 
means,  the  plaintiffs  had  no  cause  of  action. 
Mogul  Steamship  Company  v.  McGregor,  Gow 
&  Co.    -        -        -        -        -        -  25 

CONSULAR  COURT   -        -  -        -  61 

See  Privy  Council  Appeals — Mada- 
gascar. 

CONTRACT— Antenuptial  —  Failure  of  issue— 

Release  of  trustees  -  -  -  583 
See  Scotch  Law.  5. 

 For  shares        -        -  -        -  125 

See  Company. 

 Validity — Eestraint  of  trade — Exclusion  of 

rival  traders  -  -  -  25 
See  Conspiracy. 

COSTS — Appeal  to  House  of  Lords — Successful 
pauper  appellant  -  -  -  110 
See  Practice — House  of  Lords. 

CROWN — Prerogative  —  Treaties  —  Interference 
loith  Private  Bights — Acts  of  State.']  Quxre, 
whether  the  Crown  has  the  power  of  compelling 
its  subjects  to  obey  the  provisions  of  a  treaty 
made  either  for  the  purpose  of  putting  an  end  to 
war  or  to  preserve  peace,  or,  whether  interference 
with  private  rights  can  be  authorized  othervrise 
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than  by  tlie  legislature. — Where  the  Government 
justified  certain  acts  in  derogation  of  the  private 
rights  of  the  plaintiif  in  regard  to  his  lobster 
fishery,  as  acts  and  matters  of  State  arising  out 
of  political  relations  between  Her  Majesty  and 
the  French  Government  contending  that  they 
involved  the  construction  of  treaties  and  of  a 
temporary  modus  vivendi  for  lobster  fishing  in 
Newfoundland  and  other  acts  of  State,  and  that 
they  were  matters  which  could  not  be  inquired 
into  by  the  Court : — Held,  that  this  defence  dis- 
closed no  answer  to  the  action.  Walker  v. 
Baied  ------  491 

 Prerogative  of — Provincial  Government  of 

British  North  America    -         -  487 
See  Privy  Council  Appeals — Canada. 
2. 

€EOWN  FIEFS— Law  of  Jersey    -        -  402 
See  Privy  Council  Appeals — Jersey. 

CUSTODY  OF  CHILDREN— Paternal  rights  425 
See  Privy  Council  Appeals — Canada. 
4. 

DAMAGES  —  Detinue  —  Detention  of  Cargoes — 
Possession  hy  Consent — Possession  hy  Receiver — 
Inquiry  as  to  Damages — Damages  hy  Detention — 
Damages  Due  to  the  Law's  Delay — Principle  of 
uoorldng  out  Inquiry — Cliief  Clerk's  Certificate, 
Variation  of — Wrongdoer  entitled  to  Deduct  Ex- 
jpenses  from  Value  of  Goods  Detained.']  In  an 
action  in  the  Chancery  Division  the  plaintiffs 
claimed  delivery  of  cargoes  of  guano,  an  injunc- 
tion to  restrain  the  defendants  from  delivering 
otherwise  than  to  the  plaintiffs,  and  the  appoint- 
ment of  a  receiver.  The  defendants,  who  claimed 
the  right  to  the  cargoes,  after  the  issue  of  the 
writ  took  possession  of  them  under  a  consent 
order  by  which  it  was  agreed  that  the  receipt  of 
the  cargoes  by  the  defendants  should  be  "  with- 
out prejudice  to  any  question  between  the  parties, 
and  that  they  would  keep  separate  accounts  of 
their  expenditure  and  receipts  in  respect  of  the 
cargoes,  and  abide  by  any  order  the  Court  shall 
make  with  respect  to  the  cargoes."  An  order  for 
the  appointment  of  a  receiver  was  afterwards  made, 
and  to  the  receiver  when  appointed  the  defen- 
dants delivered  the  unsold  cargoes  and  the  pro- 
ceeds of  the  cargoes  they  had  sold.  The  action 
was  defended  on  the  ground  that  the  cargoes  were 
not  the  property  of  the  plaintiffs.  At  the  hearing 
Bacon,  V.C.,  made  a  decree  declaring  that  the 
plaintiffs  were  entitled  to  the  cargoes,  and  that 
the  defendants  were  not  entitled  to  reimburse- 
ment of  any  expenses,  and  directing  an  inquiry 
"what  damages  had  been  sustained  by  the  plain- 
tiffs by  reason  of  the  detention  of  the  cargoes  by 
the  defendants."  On  appeal  this  House  having 
regard  to  the  terms  of  the  consent  order  varied 
the  decree  by  declaring  that  the  defendants  were 
entitled  to  receive  out  of  the  proceeds  of  the 
cargoes  payment  of  all  sums  properly  disbursed 
by  them  on  account  of  freight  and  landing  charges, 
and  otherwise  affirmed  the  decree.  Upon  the 
inquiry  as  to  damages  the  chief  clerk  found  that 
the  detention  began  on  the  arrival  of  the  cargoes 
respectively  "at  their  jDor-ts  of  discharge,  and 
computing  the  damages  on  the  principle  that  the 


DAMAGES— confe'riMed. 

illegal  detention  continued  until  the  decree  of 
Bacon,  V.C.,  allowed  interest  at  5  per  cent,  upon 
the  proceeds  of  the  cargoes  until  the  decree,  less 
the  interest  gained  in  Court  and  paid  in  by  the 
receiver.  Upon  a  summons  to  vary  the  chief 
clerk's  certificate : — Held,  that  the  former  decision 
of  this  House  was  consistent  with  the  order  for  the 
inquiry  as  to  damages ;  that  the  consent  order  did 
not  convert  an  unlawful  into  lawful  detention,  but 
that  after  the  order  for  the  appointment  of  a  re- 
ceiver the  cargoes  were  in  the  possession  of  the 
Court  and  any  damages  suffered  by  the  plaintiffs 
were  due  to  the  law's  delay  and  not  to  any  wrong- 
ful act  of  the  defendants ;  that  interest  at  5  per 
cent,  ought  therefore  to  be  allowed  until  the  order 
for  the  appointment  of  a  receiver  but  not  after.  The 
decision  of  Kay,  J.  (42  Ch.  D.  66)  and  of  the  Court 
of  Appeal  (43  Ch.  D.  316)  varied  accordingly.— By 
Lords  Watson  and  Macnaghten : — On  general 
principles  and  independently  of  the  terms  of  the 
consent  order  the  defendants  though  they  had 
illegally  detained  the  plaintiff's  property  were 
entitled  to  repayment  of  the  expenses  properly 
incurred  by  them  on  account  of  freight  and  land- 
ing charges  (See  pp.  173, 186).  Peruvian  Guano 
Company  v.  Dkeyfus  Brothers  &  Co.     -  166 

 Measure  of — Trespass  on  land  in  Samoa  75 

See  Privy  Council  Appeals— Pacific 
Islands. 

DEATH — Injury  to  workman  resulting  in  death 
— Action  by  mother — Scotch  law  676 
See  Scotch  Law.  2. 

 Without  leaving  children      -        -  342 

See  Will. 

DETINUE  —  Detention  of  cargo  —  Measure  of 
damages  _  _  -  -  166 
See  Damages. 

DEVIATION — Statutory  powers  -  -  498 
See  Waterworks. 

EASTWARD  POSITION— Church  ceremonies  644 

See  Ecclesiastical  Law.  2. 
ECCLESIASTICAL  LAW  —  Advowson— 13  Anne, 
13 — Nomination  hy  Boman  Catholic  Patron — 
Void  Presentation.']  Held,  that  a  presentation  to 
a  benefice  made  by  a  college,  on  the  nomination 
of  a  Koman  Catholic  patron,  and  appearing  on 
the  face  of  it  to  have  been  made,  not  in  right  oi 
the  college,  but  in  trust  for  the  Koman  Catholic, 
was  absolutely  void  under  13  Anne,  c.  13. 
BoYER  V.  Bishop  op  Norwich       -        -  417 

2.   Bishop — Communion  Service — Lighted 

Candles— Administration  of  Mixed  Chalice— East- 
ward-position — Singing  of  Hymn  ''Agnus  Dei" — 
Bule  as  to  Evidence  of  Historical  Facts — Finality 
of  Privy  Council  Judgments.]  Where  it  is  im- 
portant to  ascertain  ancient  facts  of  a  public 
nature,  the  law  permits  historical  works  to  be 
referred  to  as  evidence  thereof. — The  rule  of 
finality  applicable  to  decisions  of  the  Privy 
Council  in  relation  to  rights  of  property  is  not 
equally  binding  as  regards  decisions  which  relate 
to  ritual  and  ecclesiastical  practice  and  depend 
to  some  extent  upon  the  accuracy  of  historical 
investigation  -.—Held,  affirming  the  judgment  of 
the  archbishop,  that,  although  the  mixing  of 
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ECCLESIASTICAL  LLyi— continued. 
wine  with  water  in  and  as  part  of  the  Com- 
munion service  is  against  the  law  of  the  Church, 
yet  that  the  use  of  a  cup  mixed  beforehand  does 
not  constitute  an  ecclesiastical  offence : — Held, 
that  the  choir's  singing  of  the  hymn  "The 
Agnus  "  before  and  during  the  reception  of  the 
elements  is  not  illegal : — Held,  that  the  priest's 
standing  at  the  northern  end  of  the  west  side  of 
the  table  during  tlie  whole  of  that  part  of  the 
Communion  service  which  intervenes  between 
its  commencement  and  the  ordering  of  the  bread 
and  wine  before  the  Prayer  of  Consecration  is 
not  illegal.  It  being  admitted  that  two  candles, 
not  required  for  the  purpose  of  giving  light,  were 
alight  throughout  the  celebration  on  the  holy 
table  without  objection  on  the  part  of  the  re- 
spondent, who  was  officiating  as  bishop,  but 
there  being  no  evidence  either  of  a  ceremonial 
use  of  the  lights,  or  that  the  respondent  had 
introduced  them  as  unlawful  ornaments,  held 
that  the  respondent  was  not  responsible  therefor, 
and  that  his  making  no  objection  thereto  was 
not  an  ecclesiastical  offence  : — Held,  that  where 
promoters  have  established  the  commission  of  an 
ecclesiastical  offence,  they  are  not  entitled  as 
of  right  to  a  monition ;  but  that  the  archbishop 
was  entitled,  on  being  satisfied  that  the  offence 
would  not  be  repeated,  to  accept  the  assurance 
of  future  submission.  Kead  v.  Bishop  of  Lin- 
coln    ------  614 

EVIDENCE— Historical  facts— Admissibility 

See  Ecclesiastical  Law.    2.  [644 

FAILURE  OF  ISSUE— Scotch  law— Antenuptial 
contract  -  -  -  -  583 
See  Scotch  Law.  5. 

FRAUD — Pleading — Eaising  new  issue  -  473 
See  Pkivy  Council  Pkactice.  2. 

FRAUDULENT  PREFERENCE  —  Knowledge  of 
debtor's  insolvency  -        -        -  287 
See  Privy   Council  Appeals  —  New 
South  Wales.  3. 

GARNISHEE  ORDER         -        -        90,  118 

See  Peactice — Supeeme  Couet.    1,  2. 

HABEAS  CORPUS — Appeal  from  Order  for  issue 
of  Writ  of  Habeas  Corpus — Issue  of  Writ  against 
Person  who  has  no  longer  Custody  of  Fersun  de- 
tained— Illegal  handing  over  of  Person  detained — 
Impossibility  of  obeying  Writ  —  Jurisdiction  of 
Court  of  Appeal — "  Judgment  or  Order'' — Judi- 
cature Act,  1873  (36  &  37  Vict.  c.  66).]  On  an 
application  by  the  parent  for  a  writ  of  habeas 
corpus  in  respect  of  a  child,  directed  to  the  head 
of  an  institution  for  destitute  children  in  which 
the  child  had  been  placed,  it  appeared  that  before 
the  proceedings  began  he  had  without  authority 
from  the  parent  handed  over  the  child  to  another 
person  to  be  taken  to  Canada,  and  he  alleged 
that  he  did  not  know  the  address  of  such  person 
or  wliere  he  or  the  child  was.  The  Court  of 
Appeal  affirmed  an  order  absolute  of  the  Queen's 
Bench  Division  that  the  writ  should  issue: — 
Held,  that  such  an  order  is  an  order  within  the 
meaning  of  sect.  19  of  the  Judicature  Act  1873, 


HABEAS  COTiPUS— continued. 
and  that  an  appeal  lies  from  it  to  the  Court  of 
Appeal : — Held  also,  affirming  the  decision  of  the 
Court  of  Appeal  (24  Q.  B.  D.  283)  but  without 
expressing  any  opinion  as  to  the  circumstances 
under  which  the  child  was  sent  to  Canada,  that 
the  writ  ought  to  issue  on  the  ground  that  the 
applicant  was  entitled  to  require  a  return  to  be 
made  to  the  writ,  in  order  that  the  facts  might 
be  more  fully  investigated.  —  The  law  as  laid 
down  in  Reg.  v.  Barnardo,  lye's  Case  (23  Q.  B.  D, 
305)  disapproved  by  Lord  Halsbury  L.C.  and 
by  Lords  Watson,  Herschell  and  Hannen.  Bar- 
naedo  v.  Ford.    Gossage's  Case  -        -    3  26 

HARBOUR  MASTER— Authority  of  -  264 
See  Ship. 

HIGHWAY— Eepair  of— Urban  authority  345 
See  Local  Government. 

HUSBAND  AND  WIFE— Custody  of  children  425 
See  Privy  Council  Appeals — Canada. 
4. 

 Death  of  husband  from  injury — Right  of 

action  of  widow      -        -        -  481 
See  Peivy  Council  Appeals — Canada. 
5. 

 Scotch  law — Marriage  contract        -  583 

See  Scotch  Law.  5. 

IMPLICATION  —  Gift  over   without  leaving 

children  -  -  -  -  343 
See  Will. 

INCOME  TAX          -  -        _       150,  309 

See  Revenue.  1,  2. 

INQUIRY— As  to  damages  -  -  -  166 
See  Damages. 

INSOLVENCY— Payment  of  debt  with  knowledge 
of     -        -        -        -        -  287 

See  Peivy  Council  Appeals  —  New 
South  Wales.  3. 

INSURANCE,  LIFE— Mortgage  of  policy— Right 
to  policy  money  -  -  _  1 
See  Moetgage.  1. 

INVESTMENT— Trust  funds  -  -  112 
See  Trustee. 

JUDGE — Power  to  appoint — New  South  Wales 

[287 

See  Privy  Council  Appeals  —  New 
South  Wales.  3. 

JUDGMENT— Charge  on  land— Money  secured 
by  bond  _  _  _  _  547 
See  Bond. 

LIEN — Shares  of  company  j  -  -  -  281 
See  Privy  Council  Appeals — Natal. 

LIFE  INSURANCE  SOCIETY  —  Income  tax  — 
Annuities  payable  out  of  profits  -  309 
See  Revenue.  1. 

LOCAL  GO VERNMENT— ^/(jr/iMja?/—  Urban  Autho- 
rity— Surveyor  of  Highicay — Liability  to  Action 
for  Non-repair  of  Highicay  —  Statutory  Duty, 
Breach  of—Puhlic  Health  Act  1875  (38  &  39  Vic  t. 
c.  55),  ss.  144,  149.]    A  highway  was  by  virtue 
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LOCAL  GOVERNMENT— conh'wwecZ. 
■of  the  Public  Health  Act  1875  vested  in  and 
under  the  control  of  a  local  board  as  the  urban 
authority  for  the  district.  Sects.  144  and  149  of 
that  Act  provide  that  the  urban  authority  shall 
have  and  be  subject  to  all  the  powers  duties  and 
liabilities  of  surveyors  of  highways,  and  shall 
from  time  to  time  level  alter  and  repair  the 
highways  vested  in  them  as  occasion  may  require. 
An  owner  of  land  adjoining  the  highway  in 
making  an  approach  to  his  land  witliout  the 
sanction  or  authority  of  the  local  board  made  a 
drop  in  the  level  of  the  highway  and  left  it  in  a 
dangerous  condition.  The  appellant  walking 
along  the  highway  fell  down  the  drop  and  was 
injured.  In  an  action  by  him  against  the  local 
board  for  suffering  the  highway  to  be  out  of 
repair  and  in  a  dangerous  condition  it  appeared 
that  the  local  board  was  chargeable  only  with 
nonfeasance  and  not  misfeasance  : — Seld  affirm- 
ing the  decision  of  the  Court  of  Appeal,  that  no 
action  lay  against  the  local  board. — Gibson  v. 
Mayor  of  Preston  (Law  Eep.  5  Q.  B.  218)  ap- 
proved.   Cowley  v.  Newmarket  Local  Boaed 
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MANITOBA,  LAW  OF         -        -        -  445 

See  Peivy  Council  Appeals — Canada. 
1. 

MANSION  HOUSE— Sale  of-        -        -  356 
See  Settled  Land  Acts. 

MASTEE  AND  SERVANT— Scotch  law— Injury 
to  workman — Negligence  -  576 

See  Scotch  Law.  2, 

MIXED  CHALICE— Church  ceremonies  -  644 
See  Ecclesiastical  Law.  2. 

MORTG-AGE — Policy  of  Insurance — Construction 
of  Contract — Eight  to  Policy  Money — Fetter  on 
Eedemption.']  Trustees  of  an  insurance  society 
advanced  £iO,000  to  C.  on  the  security  of  a  rever- 
sionary interest  to  which  C.  was  entitled  con- 
tingently on  his  surviving  his  father.  As  part  of 
the  loan  transaction  the  trustees  insured  the  life 
of  C.  against  that  of  his  father  for  £34,500  in  the 
society  of  which  they  were  trustees,  and  paid  the 
premiums  till  C.'s  death..  C.  executed  a  bond 
charging  tlie  reversion  with  principal,  premiums, 
and  "interest  on  principal  and  premiums.  By 
written  agreements  the  interest  and  premiums 
■were  to  accumulate  at  compound  interest  for  five 
years.  The  agreements  contained  special  clauses 
providing  (inter  alia)  to  whom  the  policy  in 
certain  specified  events  sliould  belong,  and  de- 
clared that  in  the  event  of  C.  paying  the  whole 
sum  due  before  the  death  of  his  father  the  trus- 
tees should  be  bound  to  assign  the  policy  to  C, 
and  that  if  C.  should  predecease  his  fiither  with- 
out having  paid  all  principal  moneys,  interest, 
and  coyts  the  policy  should  belong  absolutely  to 
the  trustees,  they  being  bound  in  that  event  to 
impute  to  the  debt  all  moneys  they  might  receive 
in  respect  of  the  policy.  C.  died  in  his  father's 
lifetime,  having  never  paid  anything: — Held, 
Ijord  Hannen  dissenting,  that  upon  the  true  con- 
struction of  the  documents  the  contract  was,  not 
that  the  policy  should  be  etiected  for  the  trus- 
tees' protection  only  and  for  their  solo  benefit, 
subject  to  an  option  for  C.  to  make  it  his  own  in 
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the  event  of  his  paying  off  the  debt  in  his  life- 
time, but  that  the  policy  was  mortgaged  to  the 
trustees  and  was  the  property  of  C.  subject  to  the 
charge;  therefore  that  in  accordance  with  the 
equitable  doctrine  against  fettering  a  mortgagor's 
right  of  redemption  C.'s  representatives  were 
entitled  to  the  policy  moueys  after  deducting  all 
sums  due:— Held,  by  Lord  Hannen,  that  upon 
the  true  construction  of  the  documents  the  trans- 
action was  not  intended  to  be  and  was  not  a 
mortgage  of  the  policy ;  that  the  policy  never 
belonged  to  C,  but  in  the  event  which  happened 
belonged  absolutely  to  the  trustees,  subject  to  the 
obligation  to  impute  to  the  debt  the  moneys 
received.— The  decision  of  the  Court  of  Appeal 
(45  Ch.  D.  190)  affirmed.  Salt  v.  Maequess  of 
Noethampton         -        -        -        -  1 

2.   ■  Priorities  —  Equitable  Mortgagees  — 

Fraud  of  Mortgagor— Title  Deeds— Legal  Estate 
— Negligence.']  Land  was  devised  to  the  S.  trus- 
tees in  strict  settlement,  the  trustees,  who  were 
devisees  to  uses,  having  powers  of  sale  and  mort- 
gage and  as  incidental  thereto  power  to  revoke 
the  uses  declared  by  the  will.  The  trustees  made 
a  legal  mortgage  of  the  land  with  other  property 
and  afterwards  sold  the  land  to  T.  without  notice 
of  the  mortgage  (which  appeared  to  have  been 
forgotten)  and  handed  the  title  deeds  to  him.  T. 
shewing  a  forged  title  mortgaged  the  land  to  the 
plain tifts  (who  believed  they  thereby  acquired  a 
good  legal  mortgage)  and  handed  the  forged  title 
deeds  to  them.  T,  then  made  another  mortgage 
shewing  the  true  title  to  the  defendant  (who  also 
thought  he  had  a  legal  mortgage)  and  handed 
the  genuine  title  deeds  to  him.  Neither  the 
plaintiffs  nor  the  defendant  had  at  the  date  ot 
their  respective  mortgages  any  notice  of  the  prior 
legal  mortgage,  and  the  defendant  had  no  notice 
of  the  plaintiffs'  mortgage.  Afterwards  the  de- 
fendant discovered  the  existence  of  the  plaintiffs' 
mortgage  and  of  the  prtor  legal  mortgage,  and 
thereupon  induced  the  legal  mortgagees  to  release 
the  land  from  their  mortgage  (the  remaining 
property  being  sufficient  for  their  security)  and 
to  reconvey  the  legal  estate  by  a  voluntary  deed 
to  the  S.  trustees  on  the  exjDress  condition  that 
the  latter  should  immediately  thereafter  convey 
the  legal  estate  to  the  defendant.  This  the  S. 
trustees  accordingly  did,  having  at  the  time 
notice  of  the  plaintiffs'  mortgage.  The  plaintiffs 
having  brought  an  action  as  first  equitable  mort- 
gagees to  establish  their  priority  over  the  second 
equitable  mortgagee: — Held,  affirming  the  de- 
cision of  the  Court  of  Appeal  ([1891]  1  Ch.  8), 
that  there  was  nothing  to  shew  that  the  second 
equitable  mortgagee  had  acted  inequitably  in 
getting  in  the  legal  estate;  that  there  was  no 
equity  which  prevented  him  from  availing  him- 
self of  its  protection  ;  and  that  he  was  entitled  to 
priority  over  the  first  equitable  mortgagee. — 
Observations  by  Lord  Macnaghten  upon  the 
question  of  negligence  and  the  judgment  of 
Kay,  J.    Taylor  v.  Kussell        -        -  244 

MUNICIPAL  CORPORATION— Ca^actY?/  to  Con- 
tract—  Ultra  Vires — Borough  Bates,  Misapplica- 
tion of — Improvement  Pate — Surplus  of  Borough 
Fund — Agreement  to  make  Annual  Payments  for 
use  of  Bridge  in  Borough  for  Foot-passengers, 
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MUNICIPAL  CORPORATION— r  o/i«m«eiZ. 
how  far  valid — Municipal  Corporations  Act  1882 
(45  &  46  Vict.  c.  50),  ss.  140,  143, 144.]  A  muni- 
cipal corporation,  which  was  subject  to  the 
Municipal  Corporations  Act  1882  and  a  Local 
Improvement  Act,  agreed  with  a  railway  com- 
pany to  pay  the  company  a  certain  annual  sum 
for  fifteen  years  in  consideration  that  the  com- 
pany would  throw  open  the  roadway  of  a  bridge 
belonging  to  them  witliiu  the  borough  for  the 
use  of  foot-passengers  free  from  toll.  The  local 
Act  authorized  rates  for  certain  purposes  not 
including  such  a  bridge  as  the  agreement  referred 
to,  and  provided  that  the  money  accruing  from 
the  general  rate  should  be  applied  to  certain 
specified  purposes  "and  subject  thereto  for  the 
improvement  or  benefit  of  the  borough  in  such 
manner  as  the  corporation  from  time  to  time  think 
fit  in  as  full  and  ample  a  manner  as  any  borough 
rate  authorized  by  the  Municipal  Corporations 
Acts  is  made  applicable."  An  action  having 
been  brought  by  the  Attorney-General  at  the 
instance  of  relators  against  the  corporation, 
claiming  an  injunction  to  restrain  the  corporation 
from  making  the  said  payments  out  of  moneys 
derived  from  the  rates  and  a  declaration  that  the 
agreement  was  ultra  vires  and  void : — Held, 
affirming  the  decision  of  the  Court  of  Appeal 
(23  Q.  B.  D.  492),  that  there  must  be  a  declara- 
tion that  the  corporation  were  not  entitled  to  pay 
any  moneys  (which  might  become  payable  under 
the  agreement)  out  of  the  borough  fund,  nor  to 
make  any  borough  rate  nor  any  general  or  im- 
provement rate  under  tlie  Municipal  Corporations 
Act  1882  or  the  local  Act  for  the  purpose  of  such 
payments  ;  but  that  the  agreement  was  not  ultra 
vires  or  void,  and  that  the  foregoing  declaration 
was  not  to  prevent  the  corporation  from  paying 
such  moneys  out  of  any  surplus  which  there  might 
be  of  the  borough  fund  or  of  the  aforesaid  rates 
after  applying  the  same  respectively  to  the  pur- 
poses for  which  they  might  respectively  be  made 
under  the  provisions  of  those  Acts,  with  liberty 
to  the  plaintiff  to  apply  for  an  injunction  if 
necessary.  Mayor,  &o.,  of  Newcastle-upon- 
Tyne  V.  Attorney-General.  Attorney-Gene- 
ral V.  Mayor,  &o.,  of  Newcastle-upon-Tyne 
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NEGLIGENCE— Damage  to  ship— Authority  of 
harbour  master  _  _  _  264 
See  Ship. 

 Injury  to  workman — Scotch  law      -  576 

See  Scotch  Law.  2. 

 Pleading — Raising  new  issue — Appeal  473 

See  Privy  Council  Practice.  2. 

 Priority  of  mortgages  -        -        -  244 

See  Mortgage.  2. 

NEGOTIABLE  SECURITY— Bonds  payable  to 
bearer  -  _  _  _  201 
See  Banker. 

NEWFOUNDLAND  —  Fishery  —  Treaty  with 
France — Private  Rights  -  -  491 
See  Crown. 

NEW  ZEALAND,  LAW  OF  -        -        -  387 

See  Privy  Council  Appeals  —  New 
Zealand. 


ORDER  IN  COUNCIL,  1869— Consular  Cwirt— 
Madagascar  -        -        -        -  61 
See  Privy  Council  Appeals — Mada- 
gascar. 

ORDER  IN  COUNCIL,  August,  1877— High  Com- 
missioner— Pacific  Islands         -  75 
See  Privy  Council  Appeals — Pacific 
Islands. 

OVERDRAFT  —  Unauthorized  —  Liability  of 
Banker       -        -        -        -  292 
See  Privy  Council  Appeals  —  New 
South  Wales.  1. 

PATENT— Prior  publication— Scotch  law  263,  367 
See  Scotch  Law.    3,  4. 

PENALTY  —  Bond  —  Principal  and  interest  ex- 
ceeding penalty  -  -  -  547 
See  Bond. 

PLEDGE — Document  containing  terms  of  231 

See  Bill  of  Sale.  1. 
 Negotiable  securities    -        -        -  201 

See  Banker. 

POLICY  OF  INSURANCE— Mortgage— Right  to 
policy  money  -  -  -  1 
See  Mortgage.  1. 

POSSESSION— Licence  to  take  -  -  231 
See  Bill  of  Sale.  1. 

PRACTICE— HOUSE  OF  Costs— Pauper 

— Taxation — Costs  of  successful  Pauper  Appellant 
in  House  of  Lords.']  On  the  taxation  of  a  pauper 
appellant's  costs  on  a  successful  appeal  in  tliis 
House  the  fees  of  this  House  and  the  fees  of 
counsel  are  to  be  disallowed,  and  the  solicitor  is 
to  have  his  costs  out  of  pocket,  with  a  reasonable 
allowance  to  cover  office  expenses,  including 
clerks,  &c.    Johnson  (Pauper)  v.  Lindsay  &  Co. 

[110 

2.  Time  for  Appealing — Appellate  Juris- 
diction Act  1876  :  Standing  Order  I.]  By  No.  I. 
of  the  Standing  Orders  of  the  House  of  Lords, 
applicable  to  all  appeals  presented  on  or  after  the 
1st  of  November  1876,  it  is  ordered  that ' '  except 
where  otherwise  provided  by  statute  no  petition 
of  appeal  be  received  by  this  House  unless  the 
same  be  lodged  in  the  Parliament  Office  for  pre- 
sentation to  the  House  within  one  year  from  the 
date  of  the  last  decree,  order,  judgment  or  inter- 
locutor appealed  from." — Under  this  Standing 
Order  when  an  appeal  lies  from  an  order  of 
the  Court  of  Appeal  made  within  the  year,  this 
House  can  in  some  cases  entertain  an  appeal 
from  a  previous  order  of  the  Court  of  Appeal 
made  more  than  a  year  before ;  no  definite  rule 
can  be  laid  down;  each  case  must  be  judged 
by  its  own  circumstances.  —  By  Lord  Mac- 
naghten: — ^When  there  is  a  competent  appeal 
from  an  order  made  within  the  year,  there  is 
nothing  in  the  Standing  Orders  or  in  the  practice 
of  the  House  in  regard  to  appeals  to  prevent  the 
House  from  entertaining  an  appeal  from  a  pre- 
vious order  which  is  so  connected  with  the  later 
order  as  properly  to  form  the  subject  of  one  and 
the  same  appeal,  if  the  previous  order  is  in  an 
appealable  condition,  if  it  does  not  belong  to  a 
stage  in  the  proceedings  which  has  been  definitely 
passed,  or  to  a  cliapter  in  the  litigation  which 
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PRACTICE— HOUSE  OF  LOBDS— continued. 
may  fairly  be  regarded  as  closed,  and  if  it  is  clear 
that  the  appeal  will  not  lead  to  additional  inquiries 
and  further  expense. — The  decision  of  the  Court 
of  Appeal  (40  Ch.  D.  543)  varied,  a  ditFerent  view 
being  taken  of  the  facts.    Concha  v.  Concha 
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PRACTICE— PRIVY  COUNCIL        -    422,  473 

See  Privy  Council  Practice,    1,  2. 

PRACTICE  —  SUPREME  COURT  —  Garnishee 
Order — Attachment  of  Debts — Affidavit  in  su^pport 
of  Application — Information  and  Belief  of  Depo- 
nent— Allegation  of  particular  Debt  being  Due — 
Inquiry  as  to  other  Debts — Order  XLV.,  r.  1.]  In 
an  affidavit  in  support  of  an  application  for  a 
garnishee  order  under  Order  xlv.,  r.  1,  of  the 
Kules  of  the  Supreme  Court,  the  deponent  need 
not  swear  positively  to  the  existence  of  a  debt 
due  from  the  garnishee  to  the  judgment  debtor  ; 
it  is  sufficient  if  he  states  his  information  and 
belief  as  to  the  existence  of  a  debt.  —  In  an 
affidavit  in  support  of  an  application  for  a  gar- 
nishee order  the  deponent  stated  his  information 
and  belief  that  a  specific  debt  was  due  from  the 
garnishee  to  the  judgment  debtor.  The  garnishee 
in  his  affidavit  denied  that  he  owed  that  debt,  but 
he  declined  to  deny  that  he  owed  any  debt : — 
Held,  that  an  order  for  payment  was  rightly 
made  upon  the  garnishee. — The  decision  of  the 
Court  of  Appeal  ([1891]  1  Q.  B.  216)  affirmed. 
Vinall  v.  De  Pass     -        -        -        -  90 

2.    Garnishee   Order  —  Attachment  of 

Tart  of  Debt — Balance  in  Hands  of  Garnishee — 
Order  xlv.,  rr.  1,  2.]  A  garnishee  order  nisi 
which  attached  all  debts  owing  or  accruing  due 
from  the  garnishee  to  the  judgment  debtor  was 
served  on  the  garnishee  who  had  in  his  hands 
as  banker  moneys  belonging  to  the  judgment 
debtor  exceeding  the  amount  of  the  judgment 
debt.  The  judgment  debtor  having  brought  an 
action  against  the  garnishee  for  refusing  to  honour 
cheques  which  the  judgment  debtor  drew  on  the 
balance  over  and  above  the  amount  of  the  debt : 
— Held,  affirming  the  decision  of  the  Court  of 
Appeal  (23  Q.  B.  D.  236),  that  an  order  made 
in  these  terms  attached  the  whole  of  the  moneys, 
that  the  garnishee  was  right  in  dishonouring  the 
cheques,  and  that  no  action  lay. — Semble,  that 
the  operation  of  such  an  order  may  be  restricted 
by  the  Court  or  a  judge  to  such  an  amount  of 
the  debts  owing  by  the  garnishee  as  will  satisfy 
the  judgment  debt.    Rogers  v.  Whiteley  118 

PREROGATIVE  OF  CROWN— Interference  with 
private  rights  _  _  _  491 
See  Crown. 

 Province  of  British  North  America  -  437 

See  Privy  Council  Appeals — Canada. 
2. 

PRESCRIPTION  —  Law  of  Canada  —  Widow's 
right  of  action       -        -        -  481 
See  Privy  Council  Appeals — Canada. 
5. 

PRESENTATION — Advowson — Roman  Catholic 
patron  _  -  -  -  417 
See  Ecclesiastical  Law.  1. 

PRIMOGENITURE— Law  of  Malta  -  69 

See  Privy  Council  Appeals — Malta. 


PRIOR  PUBLICATION— Patent        -    263,  367 
See  Scotch  Law.    3,  4. 

PRIVY  COUNCIL— Authority  of  decisions  644 
See  Ecclesiastical  Law.  2. 

PRIVY  COUNCIL  APPEALS— CANADA— ilfawi- 
toba — Dominion  Statute,  33  Vict.  c.  3 — Manitoba 
Public  Schools  Act,  1890 — Denominational  Schools 
— Powers  of  Provincial  Legislature.']  According 
to  the  true  construction  of  the  Constitutional 
Act  of  Manitoba,  1870,  33  Vict.  c.  3  (Dominion 
Statute),  having  regard  to  the  state  of  thing.^ 
which  existed  in  Manitoba  at  the  date  thereof, 
the  legislature  of  that  province  did  not  exceed 
its  powers  in  passing  the  Public  Schools  Act, 
1890.— Sect.  22  of  the  Act  of  1870  authorizes  the 
provincial  legislature  exclusively  to  make  laws 
in  relation  to  education  so  as  not  to  "preju- 
dicially affect  any  right  or  privilege  with  respect 
to  denominational  schools  which  any  class  of 
persons  have,  by  law  or  practice  in  the  province, 
at  the  Vnion" -.—Held,  that  the  Act  of  1890, 
which  abolished  the  denominational  system  of 
public  education  established  by  law  since  th.<r- 
Union,  but  which  did  not  compel  the  attendance 
of  any  child  at  a  public  school,  or  confer  any  ad- 
vantage in  resj)ect  of  attendance  other  than  that 
of  free  education,  and  at  the  same  time  left  each 
denomination  free  to  establish,  maintain,  and 
conduct  its  own  schools,  did  not  contravene  the 
above  proviso ;  and  that  accordingly  certain  by- 
laws of  a  municipal  corporation  which  authorized 
assessments  under  the  Act  were  valid.  City  of 
Winnipeg  v.  Barrett.  City  of  Winnipeg  r. 
Logan  ------  445 

2.    Neiv  Brunsivich  —  British  Nortli 

America  Act,  1867 — Belations  betiveen  Croivn  and 
Provinces  —  Winding-up  of  Bank  —  Priority  of 
Provincial  Government  over  other  Simple  Con- 
tract Creditors — Prerogative  of  the  Croivn.']  The 
British  North  America  Act,  1867,  has  not  severed 
the  connection  between  the  Crown  and  the  pro- 
vinces ;  the  relation  between  them  is  the  same  as 
that  which  subsists  between  the  Crown  and  the 
Dominion  in  respect  of  the  powers  executive  and 
legislative,  public  property  and  revenues,  as  are 
vested  in  them  respectively.  In  particular,  all 
property  and  revenues  reserved  to  the  provinces 
by  sects.  109  and  126  are  vested  in  Her  Majesty 
as  sovereign  head  of  each  province. — Held,  affirm- 
ing a  judgment  of  the  Supreme  Court  of  Canada, 
that  the  provincial  government  of  New  Brims- 
wick,  being  a  simple  contract  creditor  of  the 
Maritime  Bank  of  the  Dominion  of  Canada  in 
respect  of  public  moneys  of  the  province  de- 
posited in  the  name  of  the  Eeceiver-General  of 
the  province,  is  entitled  to  payment  in  full  over 
the  other  depositors  and  simple  contract  creditors 
of  the  bank,  its  claim  being  for  a  Crown  debt  to 
which  the  prerogative  attaches.  Liquidators  of 
THE  Maritime  Bank  of  Canada  v.  Eeceivee- 
General  of  New  Brunswick       -        -  437 

3.   Nova  Scotia — Bevised  Statutes  of  Nova 

Scotia  (5th  Series),  c.  7,  s.  Appointment  of 
Arbitrator  in  default  of  the  Proprietor — Notice 
not  necessary.]  Where  the  warden  of  the  munici- 
pality had  under  Kevised  Statutes  of  Nova 
Scotia  (5th  Series),  c.  7,  s.  19,  appointed  an 
arbitrator  on  behalf  of  the  respondent  to  estimate 
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PRIVY  COUNCIL  APPEALS— CANADA— con/fL 
damages  to  be  paid  to  him  by  the  appellants 
under  the  statute,  and  it  appeared  that  the 
respondent  had  received  and  neglected  a  notice 
under  sect.  18  to  appoint : — Held,  that  such 
appointment  was  not  a  judicial  act,  and  that  a 
fresh  notice  to  the  respondent  in  relation  thereto 
was  not  a  condition  precedent  to  its  validity. — 
Where  an  award  gave  to  a  landowner  a  fixed 
sum  as  estimated  damages  for  all  worlvs  or  occu- 
pation necessary  to  or  required  by  the  mining 
lessee,  lield,  that  having  regard  to  the  subject- 
matter  and  scope  of  the  Act,  such  award  was  not 
bad  for  uncertainty.  Palgrave  Gold  Mining 
C031PANY  V.  McMillan       -        -        -  460 

4.    Ontario — Husband  and  Wife — Cus- 
tody of  Children — Paternal  Authority  controlled 
hy  External  Considerations.']  On  the  application 
of  a  husband  against  his  wife  for  a  writ  of  habeas 
corpus  in  respect  of  their  three  children,  two  of 
them  being  above  twelve  years  of  age,  and  there- 
fore not  within  the  discretion  as  to  custody  given 
by  a  local  statute  framed  on  the  principle  of 
Talfourd's  Act,  it  appeared  that  the  wife  had 
twice  left  him,  taking  her  children  with  her,  on 
account  of  his  habitual  drunkenness ;  that  on 
each  occasion  he  agreed  that  she  should  maintain 
and  educate  the  children  apart  from  him ;  that 
after  the  second  separation  he  publicly  and 
falsely  alleged  on  oath  against  his  wife  charges 
so  injurious  that  she  could  not  be  expected  ever 
to  live  with  him  again;  that  the  wife  had  ample 
means,  while  the  husband  had  onlj^  a  narrow 
income : — Held,  that  the  Courts  below  exercised 
a  right  discretion  in  discharging  the  writ  and 
remanding  the  children  to  the  custody  of  their 
mother. — The  father's  legal  power  was  controlled, 
as  to  the  youngest  child,  by  a  statute  which  gave 
absolute  authority  to  the  Court ;  it  was  materially 
affected  as  regards  the  other  two  by  breach  of 
marital  duty,  by  consideration  with  respect  to 
their  welfare,  and  the  objection  to  separating 
them  from  each  other.    Smart  v.  Smart  426 

5.    Quebec — Interpretation  of  Code — Civil 

Code,  ss.  1056,  2262  (2)— Prescription— Widow's 
Bight  of  Action  distinct  from  that  of  Deceased.'] 
An  appeal  to  earlier  law  and  decisions  for  the 
purpose  of  interpreting  the  provisions  of  a  statu- 
tory Code  can  only  be  justified  on  some  special 
ground,  such  as  the  doubtful  import  or  previously 
acquired  technical  meaning  of  the  language  iised 
therein. — Held,  that  the  Civil  Code  of.  Lower 
Canada  does  not  make  it  a  condition  precedent 
to_  the  I'ight  of  action  given  by  sect.  1056  to  the 
widow  of  a  person  dying  as  therein  mentioned, 
that  the  deceased's  right  of  action  should  not 
have  been  extinguished  in  his  lifetime  by  pre- 
scription under  sect.  2262  (2).  The  death  is  the 
foundation  of  the  right  given  by  the  former 
section,  which  is  governed  by  the  rule  of  pre- 
scription contained  therein  and  is  exempt  from 
the  rule  of  prescription  which  barred  the  claim  of 
the  deceased.  Eobinson  v.  Canadian  Pacific 
Eailway  Company    -        -        -        -  481 

PEIVY  COUNCIL  APPEALS— JERSEY— OroiTO 
Fiefs — Liability  of  Prevot — Rents — Practice  as  to 
Documents  not  before  the  Court  beloio.]  Held, 
that  the  Crown  is  entitled  to  demand  of  the 
Queen's  Prevot  in  the  parish  of  St.  John  person- 
A.  C.  1892. 


PRIVY  COUNCIL  APPEALS— JERSEY— r-on^ri. 
ally  the  payment  of  the  rents  due  in  respect 
of  its  fief  in  the  said  parish,  whether  or  not  he 
has  received  the  contribution  theieto  of  his  co- 
tenants  : — Held,  further,  that  there  is  no  obligation 
on  the  Crown  to  furnish  the  PreVot  with  a  list 
of  the  persons  liable  to  contribute  in  respect  of 
the  said  rent. — It  was  ordered  in  this  case  that 
certain  documents  not  before  the  Court  below 
sliould  be  received  by  the  Eegistrar  and  produced 
at  the  hearing,  subject  to  objection  as  to  admis- 
sibility. Attorney-General  and  Receiver- 
General  FOR  Jersey  v.  Lb  Moignan      -  402 

PRIVY  COUNCIL  APPEALS— MADAGASCAR— 

Poiver  of  Judge  of  the  Consular  Court — Order  in 
Council  of  18G9 — Action  for  Damages  against 
Judge.]  Under  an  Order  in  Council,  dated  4th 
of  February,  1869,  the  Consular  Court  of  Mada- 
gascar was  vested  watli  plenary  civil  jurisdiction 
over  all  British  subjects  within  its  limits,  though 
it  was  not  created  in  the  sense  of  English  law  a 
Court  of  Record : — Held,  that  the  appellant, 
whilst  sitting  and  acting  as  a  judge  of  the  Con- 
sular Court,  was  entitled  to  the  same  degree  of 
protection  which  is  accorded  by  the  law  of 
England  to  the  judge  of  a  Court  of  Record;  and 
that  an  action  for  damages  did  not  lie  against 
him  for  dismissing  without  proof  an  action  which 
he  held  to  be  vexatious ;  for  however  inadequate 
his  reasons  for  such  holding  might  be,  such 
dismissal  was  within  his  jurisdiction. — Laicrance 
V.  Norreys(l5  App.  Cas.  210)  approved.  Haggard 
V.  Pelicier  Feeres     -        -        -        -  61 

PRIVY  COUNCIL  APPEALS— MALTA— Oonsirwc- 
tion — Primogenitura — Presumption  that  prescribed 
Order  of  Succession  is  "  regular."]  Held,  with 
regard  to  a  primogenitura,  created  in  1702,  of 
certain  lands  in  Malta,  that  the  presumption  of 
Maltese  law  was  in  favour  of  its  being  "  regular," 
so  as  in  each  line  of  descent  to  admit  female  in 
default  of  male  issue  of  the  last  holder  in  that 
line,  in  preference  to  male  collaterals  descended 
from  a  common  ancestor;  and  that  the  natural 
construction  of  the  deed  was  to  the  same  eftt  ct. — 
D'Amico  V.  Trigona  (13  App.  Cas.  806)  followed. 

SCEBERRAS  TrIGONA  V.  SCEBERRAS  D'AmICO  69 

PRIVY  COUNCIL  APPEALS— NATAL— Z/eji  by 
Company  on  Member's  Shares — Articles  of  Associ- 
ation— Lien  Lost  or  Waived.]  A  lien  conferred 
upon  a  company  by  its  articles  of  association  on 
all  shares  registered  in  the  name  of  a  membe  r  for 
his  debts  to  the  company,  such  member's  title  to 
transfer  the  same,  while  he  remains  indebted, 
being  thereby  made  dependent  on  the  ayiproval 
of  the  directors,  is  valid. — Bradford  Banhing 
Company  v.  Briggs  &  Co.  (12  App.  Cas.  29) 
approved. — Such  lien  may  be  discharged  by  a 
new  arrangement  between  creditor  and  debtor, 
the  terms  of  which  are  incompatible  with  its 
retention  or  which  shew  an  intention  to  waive  it. 
— TNTiere  an  indebted  shareholder  applied  to  the 
company  for  time,  and  the  indulgence  was 
granted  in  consideration  of  his  authorizing  cer- 
tain shares,  other  than  those  on  which  a  lien  is 
claimed,  in  this  suit,  to  be  sold  on  default  with- 
out the  delay  prescribed  by  the  articles : — Held, 
that  no  limitation  of  the  lien  on  the  shares  in 
suit  was  contemplated  by  either  party,  and  that 
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a  transfer  by  the  indebted  shareholder  of  such 
shares  should  not  be  registered.  Bank  op  Africa 
v.  Salisbury  Gold  Mining  Company      -  281 

PRIVY  COUNCIL  APPEALS  — NEW  SOUTH 
WALES  —  Banker  and  Customer  —  Fraudulent 
Detention  of  Money  hy  Customer'' s  Cashier — Un- 
authorized Overdraft — Liability  of  Bank.']  Where 
in  pursuance  of  an  arrangement  between  the 
appellant  bank  and  the  local  government  the 
Kegistrar-General  opened  an  account  which,  to 
the  knowledge  of  the  appellant,  was  simply  for 
the  purpose  of  the  daily  lodgment  of  the  collec- 
tions of  his  department  and  the  weekly  trans- 
ferring by  his  cheque  of  such  lodgments  to  the 
treasury;  and  the  cashier  sent  to  lodge  such 
moneys  continuously  kept  back  a  part  thereof, 
concealing  his  fraud  by  means  of  forged  receipts 
by  a  fictitious  clerk  of  the  bank,  whereby  the 
weekly  cheques  of  the  Eegistrar-General  in 
favour  of  the  treasury  resulted  in  overdrafts  to 
the  extent  of  £6127,  of  which  he  was  ignorant, 
and  which  the  bank  omitted  to  bring  to  his 
notice : — Seld,  in  an  action  by  the  bank  against 
the  Government  to  recover  the  same,  that  the 
latter  was  not  liable.  The  Government  had  only 
received  the  amount  which  had  been  actually 
collected  and  which  the  bank  by  honouring  the 
weekly  cheques  represented  that  it  had  received 
in  lodgment.  The  overdrafts  by  the  Eegistrar- 
General  were  not  merely  without  authority,  but 
were  outside  the  scope  and  object  of  the  lodgments 
and  of  the  drawing  therefrom.  London  Char- 
tered Bank  of  Australia  v.  McMillan  292 

2.    Fraudulent  Conveyance — Voluntary 

Charitable  Gifts  —  Sitbsequent  Conveyance  for 
Value — 27  Eliz.  c.  4.]  Held,  that  a  voluntary 
gitt  for  charitable  purposes  is  not  to  be  treated 
as  covinous  within  the  meaning  of  27  Eliz.  c.  4, 
and  is  not  avoided  by  a  subsequent  conveyance 
for  value.   Kamsay  v.  Gilchrist   -        -  412 

3.   Fraudulent  Preference — 25  Vict.  No.  8 

— Payment  of  Debt — Creditor's  Knowledge  of  his 
Debtor's  Insolvency.']  Where  a  creditor  receiving 
l)ayment  had  knowledge  of  circumstances  from 
which  ordinary  men  of  business  would  have  con- 
cluded that  his  debtor  was  unable  to  meet  his 
liabilities: — Held,  in  an  action  by  the  debtor's 
assignee  in  insolvency  to  recover  such  payment, 
that  the  same  was  invalid,  the  creditor  having 
known  at  the  date  thereof,  within  the  meaning 
of  25  Vict.  No.  8,  of  his  debtor's  insolvency. 
National  Bank  of  Australasia  v.  Morris  287 

PRIVY  COUNCIL  APPEALS— NEW  ZEALAND 

— Supreme  Court  Judges  Act,  1858,  s.  2 — Statutory 
Limitation  of  Power  to  appoint  Judges.]  The 
2nd  section  of  the  Supreme  Court  Judges  Act 
of  1858  provides  that  "the  Supreme  Court  of 
New  Zealand  shall  consist  of  one  judge,  to  be 
appointed  in  the  name  and  on  behalf  of  Her 
Majesty,  who  shall  be  called  the  Chief  Justice, 
and  of  such  other  judges  as  His  Excellency,  in 
the  name  and  on  behalf  of  Her  Majesty,  shall 
from  time  to  time  appoint : — Held,  that  this  sec- 
tion can  only  bo  construed  consistently  with 
other  parts  of  the  Act  (see  sect.  6  especially)  as 
vesting  in  tlie  Governor  the  appointment  of 
judges  to  whom  an  ascertained  suliuy  is  payable 
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by  law  at  the  time  of  their  appointment;  and 
that  the  Act  of  1882  did  not  affect  this  limitation 
of  the  Governor's  power  of  appointment.  Buckley 
V.  Edwards    -----  387 

PRIVY  COUNCIL  APPEALS  —  PACIFIC 
ISLANDS  —  Pacific  Islanders  Protection  Acts, 
1872,  1875— Orc?er  in  Council,  August  13,  1877— 
Jurisdiction  of  High  Commissioner's  Court — Suit 
relating  to  Land;in  Samoa — Measure  of  Damages 
for  Trespass.]  By  an  Order  in  Council  of  the 
13th  of  August,  1877,  issued  under  the  Pacific 
Islanders  Protection  Acts,  1872  to  1875,  and  the 
Foreign  Jurisdiction  Acts,  1843  to  1875,  a  High 
Commissioner's  Court  was  established  which  by 
sect.  6  of  the  Order  applied  to  "  all  British  sub- 
jects for  the  time  being  within  the  Western 
Pacific  Islands,  whether  resident  there  or  not." 
By  treaty  between  Her  Majesty  and  the  King  of 
Samoa,  dated  the  28th  of  August,  1879,  it  was 
provided  that  civil  suits  in  Samoa  should  be  tried 
by  the  High  Commissioner. — In  a  suit  in  that 
Court  for  the  recovery  of  land  in  Samoa,  and  for 
damages  for  conversion  of  its  produce,  it  appeared 
that  the  defendants  did  not  dwell  within  the 
bounds  of  the  said  islands,  but  that  they  had  a 
store  in  Samoa,  afl&xed  to  which  was  a  signboard 
with  the  name  of  their  firm,  where  they  carried 
on  business  by  servants  and  agents  : — Held,  that 
by  the  true  construction  of  the  above  Acts,  Order, 
and  treaty,  the  defendants  were  within  the  juris- 
diction of  the  Court,  and  that  the  latter  was 
competent  to  grant  the  relief  prayed: — Held, 
further,  that  the  measure  of  damages  was  the 
value  of  the  produce  which  the  lands  were 
capable  of  yielding  at  the  time  they  were  taken 
possession  of,  after  deducting  the  expenses  of 
management.  However  wilful  and  long-continued 
the  trespass  may  have  been,  there  is  no  law  which 
authorizes  the  disallowance  of  such  expenses  or 
the  infliction  of  a  penalty  on  the  defendants 
beyond  the  loss  sustained  by  the  plaintiff. 
Mc Arthur  &  Co.  v.  Cornwall      -        -  75 

PRIVY  COUNCIL  PRACTICE— CrwrnnaZ  Cases 
—Petition  for  Special  Leave  to  Appeal]  Her 
Majesty  will  not  be  advised  to  grant  leave  to 
appeal  in  criminal  cases,  where  it  is  not  even 
suggested  or  surmised  that  substantial  and  grave 
injustice  has  been  done,  either  through  a  dis- 
regard of  the  forms  of  legal  process,  or  by  some 
violation  of  the  principles  of  natural  justice.  Ex 
parte  Deeming         -        -        -        -  422 

2.   Fraud— Failure  of  Proof— Neiu  Issue 

as  to  Negligence  cannot  be  raised  in  Appeal] 
Where  a  writ  and  declaration  alleged  that  tlie 
defendant  had  been  guilty  of  wilful  deceit,  and 
had  fraudulently  effected  a  transference  of  fire 
insurance  in  his  books  after  a  fire  had  occurred, 
from  a  company  of  which  he  was  agent,  to  the 
appellants,  of  whom  he  was  also  agent,  with  a 
specific  fraudulent  purpose,  and  such  charges  of 
fraud  and  deceit  failed  -.—Held,  that  the  appel- 
lants could  not  be  allowed  in  final  appeal  to  con- 
tend for  the  first  time  that  the  pleadings  and 
evidence  disclosed  such  negligence  or  breach  of 
duty  by  the  respondent  as  their  agent  as  is  in  law 
sufficient  to  infer  his  liability  for  the  amount 


[1892]  A.  C. 


INDEX. 


C87 
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paid  by  them  under  the  insurance  so  transferred. 
Fraud  was  of  the  essence  of  the  declaration,  and 
the  evidence  of  the  respondent  directed  to  that 
issue  cannot  be  accepted  as  representing  all  that 
he  would  have  brought  forward  to  rebut  a  charge 
of  negligence  nor  liad  the  points  connected  with 
that  issue  been  submitted  to  the  Courts  below, 
Connecticut  Fire  Insurance  Company  v.  Kava- 
NAGH    -        -        -        -     ■  -        -  473 

PEOFITS— Assessment  of— Income  tax  -  309 
See  Kevenub.  1. 

PUBLICATION— Patent  -  -  263,367 
See  Scotch  Law.    3,  4. 

REDEMPTION— Mortgage— Fetter  on  redemp- 
tion -----  1 
See  Mortgage.  1. 

RESTRAINT  OF  TRADE— Illegality— Exclusion 
of  third  trader  -  -  -  25 
See  Conspiracy. 

REVENUE — Income  Tax — Life  Assurance — An- 
nuities, Sale  of — Profits  or  Gains,  Assessment  of — 
Deductions  in  respect  of  Annuities  paid — Income 
Tax  Act— 5  &  6  Vict.  c.  35  s.  100  Sched.  D  case  1, 
ride  4 ;  s.  102.]  A  life  assurance  society  as  part 
of  its  business  sold  or  granted  annuities  in  con- 
sideration of  a  lump  sum  or  premium  paid  down 
in  the  case  of  an  immediate  annuity,  and  of  a 
similar  payment  or  of  periodical  premiums  in  the 
case  of  a  deferred  or  contingent  annuity.  In 
making  up  the  balance  sheet  shewing  the  amount 
of  its  profits  and  gains  for  the  purpose  of  assess- 
ment to  income  tax,  under  Sched.  D,  the  society 
deducted  from  its  gross  income  the  sum  paid  in 
discharge  of  its  annuity  contracts.  Upon  the 
assessment  for  the  year  1885-6  (and  before  the 
coming  into  operation  of  the  Customs  and  Inland 
Eevenue  Act  1888  s.  24  sub-s.  3) : — Held,  revers- 
ing the  decisions  of  the  Queen's  Bench  Division 
(24  Q.  B.  D.  500)  and  of  the  Court  of  Appeal  (25 
Q.  B,  D.  351),  that  the  society  was  not  liable  to 
be  assessed  in  respect  of  the  amount  paid  by  it  for 
annuities. — Alexandria  Water  Company  v.  Mus- 
grave  (11  Q.  B.  D.  174)  distinguished.  Gresham 
Life  Assurance  Society  v.  Styles         -  309 

2.    Income  Tax  —  Occupation  of  Bank 

Premises  hy  Agent — Abatement — Acts  5  &  6  Vict, 
c.  35,  ss.  100,  146,  Scliedide  D,  Case  ii.  rule  2,  and 
Case  6,  Schedule  E,  rule  6 ;  &  17  Vict.  c.  34, 
s.  2 ;  and  Customs  and  Inland  Bevenue  Act,  1876 
(39  &  40  Vict.  c.  16),  s.  8.]  By  the  Customs  and 
Inland  Kevenue  Act,  1876  (39  &  40  Vict.  c.  16), 
s.  8,  it  is  provided  that  any  person  assessed  to 
income  tax  who  proves  that  his  "  total  income 
from  all  sources  "  is  less  than  £400  shall  be  en- 
titled to  be  relieved  from  the  duty  on  £120  of 
such  income. — The  appellant  claimed  relief  under 
the  above  section  on  the  ground  that  his  income 
was  less  than  £400.  It  appeared  that  he  was 
agent  for  a  bank,  and  was  bound  as  part  of  his 
duty  to  occupy  the  bank  house  as  custodier  of 
the  whole  premises  belonging  to  the  bank,  and 
also  for  the  transaction  of  any  special  bank  busi- 
ness after  bank  hours.  He  was  not  entitled  to 
sublet  the  bank  house  or  use  it  for  other  than 
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bank  business,  and,  in  the  event  of  his  ceasing  to 
hold  his  oflfice,  he  was  under  obligation  to  quit 
the  premises  forthwith  : — Held  (reversing  the 
decision  of  the  Court  of  Session  (18  Court  Sess. 
Cas.  4th  Series  (Rettie),  428)),  that  in  estimating 
the  appellant's  total  income  from  all  sources,  the 
yearly  value  of  his  privilege  of  free  residence  in 
the  bank  premises  could  not  be  brought  into 
account.  Tennant  v.  Smith  (Surveyor  of  Taxes) 

[150 

RULES    OF   SUPREME  COURT.  Order  XLV. 

rr.  1,  2      -        -        -        -  9,  118 

See  Practice — Supreme  Court.    1,  2. 

RULES    OF    SUPREME  COURT  (IRELAND), 
Order  XXVIII.  r.  11        -        -  547 

See  Bond. 

SALE — Mansion  house— Settled  Land  Act  356 
See  Settled  Land  Acts. 

SCHOOL — Denominational — Law  of  Manitoba 

[445 

See  Privy  Council  Appeals — Canada. 
1. 

SCOTCH  "LkV^  —  Bankruptcy— Vesting  of  Heri- 
table Estate  in  Bankrupt's  Trustee — Latent  Trust 
in  Banltrupt — Doctrine  Tantum  et  tale — Bank- 
ruptcy (Scotland)  Act,  1856  (19  20  Vict.  c.  79), 
s.  102.]  Heritage  was  held  by  a  bankrupt  on  an 
unqualified  ex  facie  absolute  disposition  regis- 
tered in  his  own  name ;  but  it  appeared  that  he 
held  it  only  as  trustee  for  the  right  owners,  to 
whom  he  had  given  an  unrecorded  acknowledg- 
ment of  the  trust  : — Held,  reversing  the  decision 
of  the  Court  of  Session  (18  Court  Sess.  Cas.  4th 
Series  (Rettie),  1166),  that  the  heritage  did  not 
vest  in,  or  pass  to,  the  bankrupt's  trustee  for  the 
benefit  of  general  creditors  of  the  bankrupt.  He- 
ritable Reversionary  Company  v.  Millar  598 

2.  Master  and  Servant — Negligence — In- 
jury to  Workman  resulting  in  Death  after  Action 
brought — Competency  of  Second  Action  by  Mother 
for  Solatium  for  same  Injury.^  A  workman 
having  been  injured  through  the  fault,  as  he 
alleged,  of  his  employers,  brougl^t  an  action 
against  them  for  damages.  While  the  action  was 
pending  he  died,  intestate  and  unmarried.  His 
mother  was  appointed  his  executrix,  and  she 
raised  a  second  and  concurrent  action  for  sola- 
tium for  her  son's  death,  and  asked  that  the 
second  action  should  be  remitted  to  the  same 
jury  who  were  to  try  the  first  action :— Held, 
afl&rmiug  the  decision  of  the  Court  of  Session 
(18  Court  Sess.  Cas.  4th  Series  (Rettie),  1164), 
that  the  second  action  was  incompetent.  Wood 
V.  Gray  &  Sons       -       -        -       -  576 

3.  Patent — Infringement  —  Prior  Piihli- 

cation — Prior  Public  User.']  The  validity  of  a 
patent  for  making  dynamo-electric  machines  was 
challenged  on  the  ground  of  prior  publication, 
founded  upon  a  description  in  the  specification  in 
an  earlier  patent : — Held  (aflirming  the  decision 
of  the  Court  of  Session  (17  Court  Sess.  Cas.  4th 
Series  (Rettie),  1266),  that  the  question  whether 
the  specification  of  the  earlier  patent  was  sufli- 
cient  to  disclose  the  invention  to  the  public  did 
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not  turn  upon  the  sufficiency  or  insufficiency  of 
the  specification  for  the  guidance  of  a  skilled 
workman,  for  the  patent  might  be  void  for  incom- 
plete directions  to  a  workman  of  ordinary  skill, 
and  yet  sufficient  to  inform  the  public  of  the 
invention ;  but  that  the  proper  test  was  whether, 
the  description  in  the  specification  was  sufficient 
to  convey  to  men  of  science  and  employers  of 
labour,  information  which  would  enable  them  to 
understand  the  invention,  and  give  a  workman 
specific  directions  for  the  making  of  the  machine  ; 
and  that,  applying  such  test,  there  had  been  prior 
publication.  Anglo- American  Brush  Electric 
Light  Corporation  v.  King,  Brown  &  Co. 

[367 

4.  Patent  —  Prior  Puhlication — Foreign 

PuUication  sold  in  this  Country.']  Pickard  & 
Curry  v.  Prescott  -        -        -        -  263 

5.    Succession  —  Marriage    Contract  — 

Vesting  —  Conditio  si  sine  liberis  decesserit — 
Biscliarge  of  Trustees.']  The  rule  si  sine  liberis 
decesserit  applies  to  ante-nuptial  marriage 
contracts. — By  ante-nuptial  contract  of  marriage, 
the  wife  conveyed  a  sum  of  £4000  to  trustees, 
First,  to  pay  the  wife  during  the  life  of  the 
spouses  the  interest  for  her  alimentary  use 
exclusive  of  the  jus  mariti ;  Secondly,  in  the 
event  of  the  ipredecease  of  the  wife  leaving  a 
child  or  children  of  the  marriage,  the  trustees 
were  to  pay  the  income  to  the  husband  during 
his  life  for  "  his  alimentary  use  only,"  his  right 
to  assign  and  claims  of  creditors  being  excluded ; 
and  on  his  death  to  pay  the  capital  of  the  fund 
over  to  the  said  "  child  or  children  "  after  their 
attaining  majority,  &c.  And  if  there  were  no 
children  alive  at  the  dissolution  of  the  marriage 
by  the  wife's  predecease,  or  though  there  should 
then  exist  a  child  or  children,  in  the  case  of  the 
death  of  all  of  them  before  the  term  of  payment 
of  their  provisions,  then  the  interest  was  still,  as 
provided,  to  be  paid  to  the  surviving  husband, 
but  the  capital  was  to  be  at  the  wife's  disposal 
by  will  to  be  conveyed  to  the  disponees  on  the 
husband's  death,  and,  failing  any  will,  .then  to  the 
wife's  nearest  heirs  and  executors,  but  with  power 
to  the  tiTistees  to  pay  over  the  capital  at  any  time 
after  the  death  of  the  i)redeceasing  wife  and 
"  failure  of  issue,"  on  obtaining,  inter  ali{{,  the 
consent  of  the  surviving  husband.  Thirdly,  in 
the  event  of  the  predecease  of  the  husband,  and 
a  child  or  children  being  then  in  existence,  the 
trustees  were  to  i^ay  the  interest  to  the  wife  for 
her  alimentary  use  only,  and,  after  her  death, 
the  cai)ital  to  the  cliildren  on  majority ;  but 
declaring  always  if  such  child  or  children  should 
all  die  before  the  wife  or  should  "die  before 
majority  and  without  leaving  issue,"  the  trustees 
were  still  to  pay  the  interest  for  the  wife's 
alimentary  use  only;  and,  in  the  event  of  the 
wife  surviving  the  husband  and  "  failure  of 
issue,"  she  was  to  have  the  same  power  as  above 
of  disposing  by  will  of  the  capital.  It  was 
further  provided  vhat  the  provisions  of  the 
children  should  not  become  vested  interests  until 
after  the  death  of  the  survivor  of  the  spouses, 
and  until  the  children  attained  majority. — The 
wife  died,  leaving  by  will  all  she  possessed  to  her 
husband,  by  whom  she  was  survived,  and  by  one 
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child,  a  son,  stated  to  have  been  born  subse- 
quently to  the  wife's  will.  The  son  had  no 
children.  The  husband  and  son  claimed  from 
the  trustees  immediate  payment  of  the  capital, 
on  the  ground  that  it  must  inevitably  belong  to 
one  or  the  other  : — Held,  re^'ersing•  the  decision 
of  the  Court  of  Session  (18  Court  Sess.  Cas.  4th 
Series  (Rettie),  319),  that  the  husband  and  son 
were  not  entitled  to  immediate  payment,  the 
trustees  being  bound  to  keep  alive  the  trust  for 
the  protection  of  the  alimentary  provision  to  the 
husband,  and  the  right  of  possible  children  born 
to  the  son.    Hughes  v.  Edwardes  -        -  583 

6.    Su-perior  and  Vassal — Whether  Com- 

position or  Belief  payable  hy  the  Vassal  on  Entry 
— Entry  hy  Trustees — Effect  of  Confirmation  of 
prior  Infeftments  hy  Superior.]  An  ancestor  of 
the  appellant  acquired  three  several  parcels  of 
land,  "  D.,"  "  W.,"  and  "  T.,"  by  purchase,  in  all 
of  which  his  authors  were  infeft  and  entered  with 
the  superior.  He  took  base  infeftment  in  one  of 
these  parcels,  "  W." ;  but  with  the  exception  of 
the  appellant  none  of  the.  series  of  heirs  upon 
whom  his  succession  devolved  ex  pede  a  feudal 
title,  or  were  entered  with  the  superior.  In  1810, 
one  of  these  heirs,  the  grandfather  of  the 
appellant,  conveyed  these  three  parcels  to  trustees 
for  the  :  purpose  of  paying  the  truster  and  his 
wife  an  annuity  ;  the  truster's  debts ;  and  in  the 
event  of  the  truster's  death  before  the  debts  were 
paid,  to  carry  out  any  deed  of  settlement  he 
might  leave.  Power  was  given  to  the  trustees  to 
sell  with  the  truster's  consent.  When  the  debts 
were  paid,  or  if  demanded  in  1814,  the  trustees 
were  to  reconvey.  The  truster  died  in  1811.  In 
1815  the  itrustees  were  entered  in  the  lands  of 
"  D."  and  "  W."  with  the  superior  whose  charter 
confirmed  previous  infeftments.  In  1828  the 
trustees  were  entered  in  the  other  lands  of  "  T." 
On  each  entry  they  paid  a  composition  of  a  year's 
rent.  In  1860  the  surviving  trustee,  by  order  of 
the  Court,  reconveyed  the  lands  to  the  appellant, 
the  truster's  grandson  and  heir-at-law  who  was 
infeft,  and  by  virtue  of  the  Conveyancing  (Scot- 
land) Act  of  1874  was  impliedly  entered  with  the 
superior.  The  appellant  was  not  heir  to  the 
surviving  trustee.  On  the  appellant's  entry,  the 
superior  claimed  the  composition  of  a  year's 
rent : — Held,  affirming  the  decision  of  the  Court 
of  Session  (18  Court.  Sess.  Cas.  4th  Series 
(Rettie),  587),  that  the  appellant  was  liable  to 
the  superior  in  a  composition;  because,  (a) 
assuming  the  trust  to  be  simply  an  incumbrance, 
he  would  not  have  been  in  a  position  to  enter  as 
heir;  (h)  that  the  appellant's  implied  entry  in 
1874  was  not  enfranchised  by  the  entry  of  his 
grandfather's  trustees;  and  (c)  that  the  confirma- 
tion in  1815  had  not  the  effect  of  making  the 
appellant's  ancestor  an  entered  vassal ;  the  con- 
firmation having  no  operation  other  than  to 
safeguard  the  investiture  of  the  tvnstees.— Stuart 
v.  Jaclison  (17  Court  Sess.  Cas.  4th  Series  (Rettie), 
85);  Bulie  of  Athole  v.  Steimrt  (17  Court  Sess. 
Cas.  4th  Series  (Rettie),  724);  and  Duhe  of  Athole 
V.  Menzies  (17  Court  Sess.  Cas.  4th  Series 
(Rettie),  733),  assuming  them  to  be  correct,  must 
be  taken  to  be  not  applicable.  Johnstone  v. 
Duke  of  Buccleuch  -        -        -        -  256 
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SETTLED  LAND  ACTS  — Mansion  House— Sale 
— Tenant  for  Life — Consent  of  Court — Remainder- 
men opposing  Sale — Tenants  on  Estate — Discretion 
of  Court  to  allow  Sale — Settled  Land  Act  1882 
(45  &  4G  Vict.  G.  38,  ss.  3,  15,  50,  51,  b^— Settled 
Land  Act  1890  (53  &  54  Vict.  c.  69)  s.  10  sub-s.  2.] 
In  the  Settled  Land  Acts  1882  and  1890  the 
paramount  object  of  the  Legislature  was  the 
well-being  of  settled  land. — An  estate,  including 
an  old  family  mansion-house,  became  vested 
under  a  settlement  in  a  tenant  for  life,  a  young 
man  who  had  mortgaged  his  life  estate  to  a 
money-lender  who  had  brought  an  action  for 
foreclosure.  The  tenant  for  life,  who  was  too 
poor  to  reside  on  the  estate,  had  contracted  under 
the  Settled  Land  Acts  to  sell  the  whole  for  a 
good  price  to  a  wealthy  purchaser,  and  petitioned 
binder  s.  10  of  the  Settled  Land  Act  1890  for  the 
sanction  of  the  Court  to  the  sale  of  the  mansion- 
house  and  demesne  lands.  The  remaindermen 
opposed  the  petition,  desiring  that  the  mansion- 
house  and  demesne  lands  should  remain  in  the 
family : — Held,  affirming  the  decision  of  the 
Court  of  Appeal  (  [1892]  1  Ch.  506),  that  the 
Court  in  the  exercise  of  its  discretion  under  the 
Settled  Land  Acts  must  have  regard  to  the  well- 
being  of  the  land  and  the  interests  of  the  persons 
from  whose  industrial  occupation  the  rents  and 
profits  were  derived,  as  well  as  to  the  interests  of 
those  entitled  under  the  settlement ;  and  that  to 
refuse  the  sanction  in  such  a  case  would  be  to 
defeat  the  object  of  the  Legislature.  Bruce  v. 
The  Marquess  of  Ailesbury        -        -  356 

SHARES  —  Issue  at  a  discount  —  Registered 
Contract  _  _  _  _  125 
See  Company. 

SHIP  —  Beparation  —  Negligence  of  Harhour- 
Master — Alleged  Contributory  Negligence  of  those 
■on  Board.']  When  a  vessel  is  within  the  juris- 
diction of  the  harbour-master  by  law  empowered 
to  give  compulsory  orders,  and  he  is  giving  his 
orders  as  to  the  place  of  anchorage  or  otherwise, 
it  is  only  in  the  last  resort,  when  the  danger  of 
following  such  orders  is  fully  obvious  that  those 
on  board  are  at  liberty  to  disregard  the  orders,  even 
though  they  may  be  under  the  impression  that 
the  harbour-master  is  making  a  mistake. — The 
sailing  ship  Janets  and  Ann  was  coming  into 
Kirkcudbright  Dock  when  she  ran  on  a  bank  at 
the  west  pier,  which  was  covered  with  water, 
and  was  damaged.  At  the  time  of  the  accident 
the  vessel  was  within  the  jurisdiction  of  the 
harbour-master,  and  was  coming  in  under  his 
orders.  The  master  of  the  ship  was  at  the  helm 
in  charge  of  the  ship,  and  was  assisted  in  the 
navigation  by  two  local  fishermen,  who  were 
aware  of  the  bank  ;  but  the  master  'was  ignorant 
of  it.  The  harbour-master  stood  on  the  west 
pier  and  ordered  the  ship  to  "  come  on,"  being 
unaware  it  was  then  an  ebb  tide,  when  to  sail 
into  the  dock  was  a  dangerous  operation.  The 
master  in  obeying  the  order  ported  the  helm,  and 
the  sliip  gradually  approached  the  sliore.  One  of 
the  fishermen  hailed  .the  harbour-master,  "  Be 
sure  to  tell  us  when  to  let  go  the  anchor."  The 
order  again  was  "  Come  on  ;  "  and  then,  too  late 
to  avoid  the  grounding,  the  harbour-master 
perceived  his  mistake,  and  ordered  the  anchor  to 
be  let  go.  It  was  admitted  by  the  harbour-master 


SHIP — continued. 

that  his  intention  was  to  bring  the  ship  into  the 
dock  by  sailing  without  warping;  and  that  he 
did  not  know  the  tide  was  ebbing  until  after  the 
shij)  had  grounded : — Held,  reversing  the  decision 
of  the  Court  of  Session  (18  Court  Sess.  Cas.  4th 
Series  (Rettie),  294),  that  the  harbour-master  was 
alone  to  blame,  and  that  there  was  no  contri- 
butory negligence  on  the  part  of  the  master  who 
was  in  charge  of  the  shij) ;  and  the  failure  of  the 
persons  on  board  who  knew  of  the  danger  to 
inform  the  master  did  not  absolve  the  harbour- 
master from  the  consequence  of  his  negligence. 
Reney  v.  The  Magistrates  of  Kirkcud- 
bright ------  264 

SPECIAL  ISSUE  —  Arbitration  Act  —  Building 
society  -  -  -  -  298 
See  Building  Society. 

STATUTES  :— 

27  Eliz.  c.  4 — Fraudulent  Conveyances  -  412 

See  Privy  Council  Appeals.  New 
South  Wales.  2. 

13  Anne,  c.  13 — Boman  Catholics         -  417 

See  Ecclesiastical  Law.  1. 
5  &  6  Yict.  c.  35,  s.  100,  sched.  D,  case  1,  r.  4, 

s.  102— Income  Tax          -        -  309 

See  Revenue.  1. 

 ss.  100,  106,  scheds.  D  &  E 

See  Revenue.    2.  [150 

16  &  17  Vict.  c.  34,  s.  52— Income  Tax  -  150 
See  Revenue.  2. 

19  &  20  Vict.  c.  79,  s.  102— Banlcruptcy,  Scot- 

land -----  598 
See  Scotch  Law.  1. 

20  Yict— New  Zealand    -        -        -  387 

See  Privy  Council  Appeals  —  New- 
Zealand. 

25  Vict.  No.  8— New  South  Wales         -  287 
See  Privy  Council   Appeals  —  New 
South  Wales.  3. 

25  &  26  Vict.  c.  89,  ss.  7,  8,  12,  15,  25,  38— 
Companies  -  -  -  -  125 
See  Company. 

30  &  31  Vict.  c.  3  —  British  North  America 

[437 

See  Privy  Council  Appeals.  Canada. 
2. 

30  &  31  Vict.  c.  131,  s.  25— Companies  -  125 

See  Company. 
33  Vict.  c.  3 — Dominion  of  Canada       -  445 

See  Privy  Council  Appeals — Canada. 
1. 

36  &  37  Vict.  c.  66,  s.  19— Judicature  Act  326 

See  Habeas  Corpus. 

37  &  38  Vict.  c.  42,  s.  39— Building  Societies 

See  Building  Society.  [298 

38  &  39  Vict.  c.  51,  s.  6— Pacific  Islands  \  75 

See  Privy  Council  Appeals — Pacific 
Islands. 

38  &  39  Vict.  c.  55,  ss.  144,  U9— Public  Health 

See  Local  Government.  [345 

39  &  40  Vict.  c.  16,  s.  8— Income  Tax    -  150 

See  Revenue.  2. 
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39  &  40  Vict.  c.  59— Appellate  Jurisdiction  670 

See  Peactice — House  of  Loeds.  2. 

40  &  41  Vict.  c.  57,  s.  25— Judicature  Act,  Ire- 

land -----  547 
See  Bond. 

41  &  42  Vict.  c.  ^1— Bills  of  Sale         -  231 

See  Bill  of  Sale.  1. 
45  &  46  Vict,  c.  38,  ss.  3,  15,  50,  51,  5^— Settled 

Jjand  -        -        -        -  356 

See  Settled  Land  Acts. 
45  &  46  Vict.  c.  ^3— Bills  of  Sale         -  231 

See  Bill  of  Sale.  1. 
 ss.  8,  9  -        -        -  100 

See  Bill  of  Sale.  2. 
45  &  46  Vict.  c.  50,  ss.  140,  Ud—Mtmicipal 

Corporatio7is  _        -        _  568 

See  Municipal  Corpoeation. 
52  &  53  Vict.  c.  32— Trust  Investments  -  112 

See  Teustee. 

52  &  53  Vict.  c.  49,  ss.  19,  2^—ArUtration  298 

See  Building  Society. 

53  &  54  Vict.  c.  69— Settled  Land         -  356 

See  Settled  Land  Acts. 

STATUTORY  POWERS— Waterworks  company 
See  Wateewoeks.  [498 

SUPERIOR  AND  VASSAL— Scotch  law  625 
See  Scotch  Law.  6. 

TIME — Computation  of — Division  of  a  day  298 

See  Building  Society. 
 For  appealing    _        -        -        -  670 

See  Peactice — House  of  Loeds.  2. 

TITLE-DEEDS— Possession  of— Equitable  mort- 
gage— Priority  -  _  _  244 
See  MoETGAGE.  2. 

TREATY — Power  of  Court  to  enforce  obedience — 
Private  rights  _  _  _  491 
See  Ceown. 

TUVSTETl— Investment  of  Trust  Funds— Trust 
Funds,  Meaning  of — Instrument  giving  no  Power 
to  vary  Investments — Power  to  vary  existing  Se- 
curities— Tr7ist  Investment  Act  1889  (52  &  53  Vict, 
c.  32)  ss.  3,  6.]  The  Trust  Investment  Act  1889 
by  sect.  3  enables  a  trustee,  unless  expressly  for- 
bidden by  the  instrument  (if  any)  creating  the 
trust,  to  invest  "  any  trust  funds  in  his  hands  " 
in  certain  securities. — The  words  "  trust  funds  in 
liis  hands"  are  not  confined  to  trust  moneys 
awaiting  investment,  but  include  all  trust  funds 
in  the  hands  of  the  trustee  whether  at  the  time 
in  a  state  of  investment  or  not. — The  decision  of 
the  Court  of  Appeal  ([1891]  1  Ch.  423)  affirmed. 
Hume  v.  Lopes  _  -  _  _  112 
 Entry  by — Scotch  law — Composition  pay- 
able to  superior  _  _  _  625 
See  Scotch  Law.  6. 

TRUSTEE  IN  BANKRUPTCY— Scotch  law  — 
Heritable  estate  -  -  -  598 
See  Scotch  Law.  1. 

ULTRA  VIRES  ACT— Borough  fund  improve- 
ment rate  -  -  -  -  563 
See  Municipal  Coepoeation. 


URBAN  AUTHORITY— Eepair  of  highway  345 
See  Local  Goveenment. 

VASSAL— Entry  by— Composition  payable  625 
See  Scotch  Law.  6. 

"WATEnWOILKS— Reservoir— Exercise  of  Statu- 
tory Powers — Deviation,  lateral — Construction  of 
works  unautJiorized  by  Statute  —  Injunction'.^ 
Where  the  promoters  of  ,a  public  undertaking- 
have  authority  from  Parliament  to  interfere  with 
private  property  on  certain  terms,  any  person 
whose  property  is  interfered  with  by  virtue  of 
that  authority  has  a  right  to  require  that  tho 
promoters  shall  comply  with  the  letter  of  the 
enactment  so  far  as  it  makes  provision  on  his 
behalf.  Nor  can  any  Court  remodel  arrange- 
ments sanctioned,  or  relax  conditions  imposed,  by 
Act  of  Parliament.  Deviation,  in  its  ordinary 
and  natural  sense  and  as  used  in  Acts  of  Parlia- 
ment, means  shifting  the  work  in  its  integrity 
from  one  site  to  another  which  may  be  deemed 
more  suitable.  It  does  not  imply  a  right  not 
only  to  alter  the  situation  of  the  work  but  in 
doing  so  to  dispense  with  a  half  or  two-thirds  of 
it.  A  local  and  personal  Act  empowered  com- 
missioners to  take  water  from  a  river  for  the 
supply  of  a  township  on  condition  of  their  exe- 
cuting certain  works  and  (inter  alia)  a  reservoir 
to  supply  compensation  water  to  mill-owners,  and 
a  conduit,  the  reservoir  to  be  constructed  by  an 
embankment  across  the  river.  The  Act  and  the 
relative  plans  and  sections  described  the  position 
of  the  reservoir,  its  contour  and  capacity,  and  the 
height  of  the  embankment,  and  provided  that  in 
constructing  the  authorized  works  the  commis- 
sioners might  subject  to  the  provisions  of  the 
Act  deviate  from  the  lines  of  the  works  to  any 
extent  not  exceeding  the  limits  of  lateral  devia- 
tion shewn  on  the  deposited  plans,  and  from  the 
levels  shewn  on  the  deposited  sections,  in  the 
case  of  the  reservoir  to  any  extent  of  lesser  height 
which  would  enable  the  commissioners  to  give  a 
sufficient  supply  of  water  for  compensation  pur- 
poses; but  the  commissioners  should  not  in  the 
exercise  of  the  power  of  lateral  deviation  thereby 
given  construct  any  embankment  or  wall  of  any 
reservoir  of  a  greater  heiglit  above  the  general 
surface  of  the  ground  than  that  shewn  on  the^ 
plans  with  reference  to  the  corresponding  em- 
bankment or  wall  and  six  feet  in  addition.  In 
constructing  the  reservoir  the  commissioners  cur- 
tailed it  by  more  than  one-third  of  its  length 
and  nearly  two-thirds  of  its  capacity,  and  placed 
the  embankment  higher  up  the  river  than  the 
point  fixed  by  the  Act  and  so  that  the  capacity 
could  not  be  enlarged  in  the  event  of  the  supply 
of  compensation  water  proving  insufficient.  In 
constructing  the  conduit  the  commissioners  dis- 
regarded in  material  points  the  directions  of  the 
Act  as  to  the  course  and  serviceableness  of  the 
conduit  and  constructed  a  conduit  which  they 
alleged  was  "a  substantial  equivalent "  to  the 
mill-owners.  The  mill-owners  having  brought 
an  action  against  the  commissioners : — Held,  re- 
versing the  decision  of  the  Irish  Court  of  Appeal 
(27  L.  R.  Ir.  179),  Lords  Morris  and  Hannen 
dissenting,  that  though  no  actual  damage  was 
proved  the  mill-owners  were  entitled  to  a  declara- 
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tion  that  the  reservoir  and  conduit  were  not  in 
accordance  with  the  provisions  of  the  Act,  and  to 
an  injunction  restraining  the  commissioners  from 
taking  or  using  the  waters  of  the  river  or  from 
interfering  with  the  flow  of  the  river  otherwise 
than  as  authorized  by  the  Act.  Hereon  v. 
Kathmines  and  Kathgar  Improvement  Com- 
missioners     -        -        -        -        -  498 

WILL  —  Construction  —  Gift  of  Income  —  Life 
Estate  —  Gift  over  —  Death  "  ivithout  leaving 
Children  " — Implied  Gift  to  Children — Besiduarij 
Gift.]  A  testator  gave  three  freehold  houses  to 
his  nephews  S.  and  W.  upon  trust  to  pay  the 
rents  and  interests  to  his  niece  during  her  life 


WILL — continued. 

for  her  separate  use,  and  after  her  decease  "  (she 
leaving  no  children)"  he  gave  one  of  the  houses 
to  S.  and  the  two  others  to  "VV.  After  making 
other  bequests  the  testator  gave  the  residue  of 
his  real  and  personal  estate  to  S.  and  W.  equally. 
The  niece  died  leaving  children : — Held,  affirming 
the  decision  of  the  Court  of  Appeal  (45  Ch.  D. 
299),  that  the  niece  took  a  life  interest  only, 
and  that  on  her  death  the  houses  passed  under 
the  ultimate  residuary  gift  to  S.  and  W.  equally, 
there  being  no  implied  gift  to  her  children. 
Scale  v.  Eawlins     -        -        _        _  342 

WITNESS— Address  of— Bill  of  sale       -  100 
See  Bill  of  Sale.  2. 
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